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EXHIBIT  1 


UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153,  154,  155  and  250) 


Notice  of  Proposed  Rule  Making 

April  6,  1948 

1.  Notice  is  hereby  given  of  proposed  rule  making  in 
the  above-entitled  matter. 

2.  It  is  proposed  to  amend  Subchapter  E — Regulations 
Under  the  Natural  Gas  Act,  and  Subchapter  G — Approved 
Forms,  Natural  Gas  Act,  of  Chapter  I — Federal  Power 
Commission,  Title  18 — Conservation  of  Power,  of  the  Code 
of  Federal  Regulations,  to  prescribe  the  accompanying  re¬ 
vised  rules  governing  the  form,  composition,  filing  and 
posting  of  rate  schedules  and  tariffs,  for  the  transporta¬ 
tion  or  sale  of  natural  gas  subject  to  the  jurisdiction  of 
the  Commission. 

3.  (a)  The  proposed  changes  to  said  Subchapter  E  in¬ 
clude — 
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(1)  Revision  of  Section  153.8  entitled  “Filing  of 
Rate  Schedules,  Notices,  Etc.”  of  Part  153 — Applica¬ 
tion  for  Authorization  to  Export  or  Import  Natural 
Gas,  the  revised  Section  to  he  entitled  “Filing  of  Con¬ 
tracts,  Rate  Schedules,  Etc.” 

(2)  Revision  of  Part  154 — Filing  of  Rate  Schedules, 
the  revised  part  to  he  entitled  “Rate  Schedules  and 
Tariffs.” 

(3)  Revision  of  Section  154.30  entitled  “Natural  Gas 
Companies  to  Furnish  the  Commission  with  Copies  of 
Industrial  Rate  Contracts,”  the  revised  Section  to 
constitute  Section  155.1  entitled  “Contracts  and  Rate 
Schedules  for  Direct  Industrial  Sales”  of  a  new  Part 
155,  with  the  same  title. 

(h)  The  proposed  changes  to  said  Subchapter  G  include 
revision  of  Sections  250.2,  250.3  and  250.4  of  Part  250 — 
Forms,  the  revised  sections  being  entitled,  respectively, 
“Form  of  Proposed  Cancellation  of  Tariff  or  Part  Thereof 
(See  Sec.  154.64)”,  “Form  of  Proposed  Cancellation  or 
Termination  of  Contract  or  Part  Thereof  (See  Sec. 

154.64) ”,  and  “Form  of  Certificate  of  Adoption  (See  Sec. 

154.65)  ” 

4.  (a)  For  a  considerable  time  the  Commission  has  had 
under  consideration  a  general  revision  of  its  regulations 
and  approved  forms  under  the  Natural  Gas  Act,  setting 
forth  the  rules  for  the  filing  of  interstate  natural  gas  rate 
schedules  subject  to  the  Commission’s  jurisdiction.  The 
basic  purpose  of  the  contemplated  modification  and  prin¬ 
cipal  change  proposed  to  be  effected  are  to  require  rate 
schedules  to  be  filed  in  the  form  of  tariffs,  instead  of  the 
special,  individually  executed  contracts  permitted  by  the 
present  rules. 

(b)  In  August  1940  the  Commission  sent  a  draft  of  Ten¬ 
tative  Instructions  for  Preparing  and  Filing  FPC  Gas 
Schedules  to  all  natural  gas  companies  for  comment,  criti¬ 
cism  and  suggestion.  The  adoption  of  any  such  instruc- 
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tions  was  deferred  during  the  War  period.  A  major  seg¬ 
ment  of  the  natural  gas  industry,  notwithstanding  the  ab¬ 
sence  of  rules  so  requiring,  has  voluntarily  filed  rate 
schedules  in  the  form  of  tariffs  in  lieu  of  individual  con¬ 
tracts.  This  experience  indicates  the  feasibility  and  de¬ 
sirability  of  such  a  change  and  that  benefits  and  advan¬ 
tages  may  be  expected  to  result  to  the  public  and  natural 
gas  companies. 

(c)  A  number  of  other  major  changes  are  proposed  to 
be  effected  by  the  amendments.  Among  some  of  the  ad¬ 
ditional  changes,  there  may  be  noted  the  following — 

(1)  Posting  is  defined  to  include  serving  rate  sched¬ 
ules  upon  the  affected  purchasers.  Many  natural-gas 
companies  do  this  as  a  matter  of  course. 

(2)  Effective  Tariff  is  substituted  for  “Effective 
Rates  and  Charges’  ’  of  the  present  rules.  Where  the 
present  rules  now  state  that  only  the  filed  rates  and 
charges  shall  be  demanded  or  received,  the  proposed 
rule  expands  the  provision  to  state  that  the  filed  rates, 
charges,  and  classifications,  practices,  services,  rules 
and  regulations  are  to  prevail. 

(3)  Notice  Requirements  are  to  be  a  uniform  30 
days  as  compared  to  the  present  requirement  of  30 
days  for  changes  and  10  days  for  initial  rate  sched¬ 
ules  or  contracts. 

(4)  Informal  submission,  a  practice  which  has  al¬ 
ways  been  available,  is  proposed  to  be  written  into 
the  rules. 

(5)  Information  to  be  submitted  with  new  schedules 
has  been  modified  to  include  the  basis  of  any  new  rate 
and  relationship  to  costs. 

(6)  Certificates  of  Concurrence  as  an  alternative  to 
the  filing  of  rate  schedules  themselves  is  eliminated 
since  experience  over  the  past  10  years  with  such  con¬ 
currences  has  indicated  that  the  practice  is  utilized  by 
very  few  companies  and  the  result  has  been  confusing. 
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(7)  Export  and  Import  Contracts  are  required  to  be 
filed  as  rate  schedules  by  Section  153.8  of  the  present 
rulefe.  The  proposed  revised  Section  153.8  would 
exempt  such  export  and  import  contracts  from  the 
requirement  for  filing  in  the  form  of  Tariffs. 

(8)  Government  Contracts  for  direct  sales  by  natu¬ 
ral  gas  companies  to  the  Government  are  now  required 
to  be  filed  by  Sec.  154.20.  This  requirement  is  pro¬ 
posed  to  be  eliminated  except  to  the  extent  such  con¬ 
tracts  may  be  required  to  be  filed  under  proposed 
Part  155. 

(9)  Direct  Industrial  Contracts  must  now  be  filed 
where  sales  are  100,000  Mcf  per  year  or  more.  The 
proposed  rule  reduces  this  amount  to  100  Mcf  per 
day  and  sets  up  this  requirement  for  filing  in  the 
proposed  new  Part  155. 

5.  The  accompanying  amendments  to  the  Commission’s 
Rules  herein  described  and  set  forth  are  proposed  to  be 
issued  under  the  authority  granted  the  Federal  Power 
Commission  by  the  Natural  Gas  Act,  as  amended,  particu¬ 
larly  Sections  4  and  16  thereof  (52  Stat.  822,  830;  15 
U.  S.  C.  717c,  717o). 

6.  Any  interested  persons  may  submit  to  the  Federal 
Power  Commission,  Washington  25,  D.  C.,  not  later  than 
May  14,  1948,  data,  views  and  comments  in  writing  con¬ 
cerning  proposed  amendments.  The  Commission  will  con¬ 
sider  these  written  submittals  before  acting  upon  the  pro¬ 
posed  amendments. 

/s/  Leon  M.  Fuquay, 

Secretary. 

Attachment: 

Proposed  Amendments 
of  Parts  153,  154, 

155  and  250,  Title 
18,  Code  of  Federal 
Regulations 
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CODE  OF  FEDERAL  REGULATIONS 
TITLE  18— CONSERVATION  OF  POWER 
CHAPTER  I— FEDERAL  POWER  COMMISSION 

SUBCHAPTEB  E - REGULATIONS  UNDER  THE  NATUBAL 

Gas  Act 


Part  153 — Application  for  Authorization  to  Export  or 

Import  Natural  Gas 


Sec. 


153.8  Filing  of  Contracts,  Rate  Schedules,  etc. 


§  153.8  Filing  of  contracts,  rate  schedules,  etc.  Persons 
authorized  to  export  natural  gas  from  the  United  States 
to  a  foreign  country  or  to  import  natural  gas  from  a  for¬ 
eign  country  shall  file  two  full  and  complete  copies  of 
every  contract  and  the  amendments  thereto,  presently  or 
hereafter  effective,  for  such  export  or  import,  together 
with  all  rate  schedules,  agreements,  leases  or  other  writ¬ 
ings,  tariffs,  classifications,  services,  rules  and  regulations 
relative  to  such  export  or  import  in  the  manner  specified 
in  Part  154,  except  that  the  requirements  of  Section  154.31 
through  Section  154.41  shall  not  be  applicable. 


Part  154 — Rate  Schedules  and  Tariffs 

Application 

Sec. 

154.1  Application — Obligation  to  File 

Definitions 

154.11  Rate  Schedule 

154.12  Contract 

154.13  Service  Agreements  - 

154.14  FPC  Gas  Tariff 

154.15  Filing  Date 

154.16  Posting 
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In  General 

154.21  Effective  Tariff 

154.22  Notice  Requirements 

154.23  Acceptance  for  Filing  not  Approval 

154.24  Rejection  of  Material  Submitted  for  Filing 

154.25  Informal  Submission  for  Staff  Suggestions 

154.26  Number  of  Copies 

154.27  Comments  by  Interested  Parties 

Form  and  Composition  of  Tariff 

154.31  Application 

154.32  Form,  Type,  and  Size 

154.33  Binder,  Title  Page  and  Arrangements 

(a)  Identification 

(b)  Numbering  of  Sheets 

(c)  Issuing  Officer  and  Issued  Date 

(d)  Effective  Date 

(e)  Sheets  Filed  to  Comply  with  Commission  Orders 

154.34  Composition  of  Tariff 

154.35  Table  of  Contents 

154.36  Preliminary  Statement 

154.37  Map 

154.38  Composition  of  Rate  Schedule 

(a)  Title 

(b)  Availability 

(c)  Applicability  and  Character  of  Service 

(d)  Statement  of  Rate 

(e)  Minimum  Bill 

(f)  Other  Provisions 

(g)  Applicable  General  Terms  and  Conditions 

154.39  General  Terms  and  Conditions 

154.40  Composition  of  Service  Agreement 

154.41  Index  of  Purchasers 

Special  Permissions 

154.51  Waiver  of  Notice  Requirements 

154.52  Exception  to  Form  and  Composition  of  Tariff 


7 


Method  of  Submission  fob  Filing 

154.61  Application 

154.62  Material  Submitted  with  Initial  Tariffs,  Executed 

Service  Agreement  or  Parts  Thereof 

(a)  Statement  of  the  Reasons  for  Initial  Tariff,  or 

Part  Thereof 

(b)  Estimate  of  Sales  and  Revenues 

(c)  Comparison  with  Other  Tariffs  or  Parts  Thereof 

(d)  Relationship  to  Costs 

154.63  Material  Submitted  with  Changes  in  a  Tariff,  Exe¬ 

cuted  Service  Agreement  or  Part  Thereof 

(a)  Statement  of  Reasons  for  Change 

(b)  Comparison  of  Sales  and  Revenues 

(c)  Comparison  with  Other  Tariffs  or  Part  Thereof 

(d)  Rate  Increase  Applications 

(e)  Submission  of  Material  by  Reference 

154.64  Cancellation  or  Termination 

154.65  Adoption  of  Tariff  by  Successor 

Restatement  of  Schedule  Filed  Priok 
TO . 1 

154.81  Application 

154.82  Requirement  for  Restatement 

154.83  Filing  Date  of  Restatement 

154.84  Plan  of  Restatement 

154.85  Availability  of  Commission  Staff  for  Advice  Prior 

to  Formal  Filing 

Application 

§  154.1  Application: — Obligation  to  File.  On  and  after 
. 1  every  natural-gas  com¬ 
pany  shall  file  with  the  Commission  and  post  in  conformity 
with  the  requirements  of  this  Part,  schedules  showing  all 
rates,  charges  and  services  for  any  transportation  or  sale 

i  Effective  date  of  rules. 
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of  natural  gas  subject  to  the  jurisdiction  of  the  Commis¬ 
sion  and  the  classifications,  practices,  rules  and  regula¬ 
tions  affecting  such  rates,  charges  and  services,  together 
with  all  contracts  relating  thereto;  provided,  however,  all 
such  presently  effective  schedules  filed  with  the  Commis¬ 
sion  before  the  aforesaid  date  shall  be  revised,  as  set  forth 
in  Section  154.82  to  conform  with  the  following  rules  and 
regulations,  and  filed  and  posted  on  or  before  the  dates 
specified  in  Section  154.83. 

Definition  of  Terms  Used  in  This  Part 

§  154.11  Rate  Schedule.  The  term  “rate  schedule”  means 
a  statement  of  a  single  rate  or  charge  applicable  to  service 
of  a  particular  character  for  or  in  connection  with  any 
transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission,  and  all  terms,  conditions,  classi¬ 
fications,  practices,  services,  rules  and  regulations  affect¬ 
ing  such  rate  or  charge.  This  term  also  includes  any  con¬ 
tract,  for  the  exchange  or  pooling  of  natural  gas  or  for 
coordination  of  facilities  for  which  special  permission  has 
been  obtained  in  accordance  with  Section  154.52  of  this 
Part. 

§  154.12  Contract.  The  term  “contract”  means  any 
agreement  which  in  any  manner  affects  or  relates  to  rates, 
charges,  classifications,  practices,  rules,  regulations  or 
services  for  or  in  connection  with  transportation  or  sale 
of  natural  gas  subject  to  the  jurisdiction  of  the  Commis¬ 
sion.  This  term  includes  an  executed  service  agreement. 

§  154.13  Service  Agreement.  The  term  “service  agree¬ 
ment”  means  a  form  of  agreement  for  service  under  a 
natural-gas  company’s  Tariff. 

§  154.14  Tariff  or  FPC  Gas  Tariff.  The  term  “Tariff” 
or  “FPC  Gas  Tariff”  means  a  compilation,  in  book  form, 
of  all  of  the  rate  schedules,  forms  of  service  agreements 
of  a  particular  natural-gas  company,  and  contracts  other 
than  executed  service  agreements. 
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§  154.15  Filing  Date.  The  term  “filing  date”  means  the 
day  on  which  a  tariff  or  any  part  thereof  or  a  contract  is 
received  in  the  office  of  the  Secretary  of  the  Commission 
for  filing  in  compliance  with  the  requirements  of  this  Part. 

§  154.16  Posting.  The  term  “posting”  means  (a)  mak¬ 
ing  a  copy  of  a  natural-gas  company’s  Tariff  and  con¬ 
tracts  available  for  public  inspection  in  a  convenient  form 
and  place  at  the  natural-gas  company’s  principal  and  dis¬ 
trict  or  division  offices  during  regular  business  hours, 
and  (b)  mailing  to  each  customer  affected  a  copy  of  such 
Tariff  or  part  thereof  at  the  time  it  is  sent  to  the  Com¬ 
mission  for  filing. 

In  General, 

§  154.21  Effective  Tariff.  No  natural-gas  company  shall 
directly  or  indirectly,  for  or  in  connection  with  the  trans¬ 
portation  or  sale  of  natural  gas  subject  to  the  jurisdiction 
of  the  Commission,  impose  any  classifications,  practices, 
services,  rules  and  regulations,  or  demand,  collect  or  re¬ 
ceive  any  rates  or  charges  different  from  those  prescribed 
in  its  effective  Tariff  and  executed  service  agreements  on 
file  with  the  Commission,  unless  otherwise  specifically  pro¬ 
vided  by  order  of  the  Commission. 

§  154.22  Notice  Requirements.  All  Tariffs,  or  any  part 
thereof,  and  executed  service  agreements  shall  be  filed 
with  the  Commission  and  posted  not  less  than  thirty  days 
nor  more  than  sixty  days  prior  to  the  proposed  effective 
date  thereof,  unless  a  shorter  period  of  time  is  provided 
by  order  of  the  Commission  in  accordance  with  Section 
154.51. 

§  154.23  Acceptance  for  Filing  not  Approval.  The  ac¬ 
ceptance  for  filing  of  any  Tariff,  executed  service  agree¬ 
ment  or  part  thereof  is  not  to  be  considered  as  approval 
by  the  Commission. 

§  154.24  Rejection  of  Material  Submitted  for  Filing.  The 
Commission  reserves  the  right  to  reject  any  material  sub- 
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mitted  for  filing  which  fails  to  comply  with  the  require¬ 
ments  set  forth  in  this  Part. 

§  154.25  Informal  Submission  for  Staff  Suggestions.  Any 
natural-gas  company  may  informally  submit  a  Tariff  or 
any  part  thereof  or  material  relating  thereto  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission  prior  to  filing. 

§  154.26  Number  of  Copies  to  be  Supplied.  Two  copies 
of  any  Tariff,  executed  service  agreement  or  part  thereof 
and  material  relating  thereto,  Certificates  of  Adoption, 
and  Notices  of  Cancellation  or  Termination  submitted  for 
filing  must  be  supplied  to  the  Commission.  All  copies  are 
to  be  included  in  one  package,  together  with  letter  of  trans¬ 
mittal  and  other  material  and  information  required  by 
these  rules,  and  addressed  to  the  Federal  Power  Commis¬ 
sion,  Washington  25,  D.  C.  The  Commission  reserves  the 
right  to  request  additional  copies. 

§  154.27  Comments  by  Interested  Parties.  Comments  of 
any  purchaser  or  other  interested  party  concerning  any 
filing  made  pursuant  to  this  Part  should  be  submitted 
within  15  days  after  the  date  of  filing.  This  Section  shall 
not  limit  any  right  to  file  protests  and  complaints. 

Form  and  Composition  of  Tariff 

§  154.31  Application.  Sections  154.32  through  154.41 

after . 1  are  applicable  to  all  rate 

schedules  thereafter  filed  or  restated,  except  that  such  sec¬ 
tions  are  only  partially  applicable,  as  specified  in  Section 
154.52,  to  rate  schedules  for  the  exchange  or  pooling  of 
natural  gas  or  the  coordination  of  facilities.  (A  form  of 

an  assembled  Tariff,  FPC  Form  No . ,  is  available 

upon  request.) 

§  154.32  Form,  Type,  and  Size.  The  Tariff  shall  be 
printed,  typewritten  or  otherwise  reproduced  on  S1/*  by  11 
inch  sheets  of  a  durable  paper  so  as  to  result  in  a  clear 
and  permanent  record.  The  sheets  of  the  Tariff  shall  be 


1  Effective  date  of  rules. 
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ruled  to  set  off  borders  of  1 M  inches  on  top,  bottom  and 
left  sides  and  y2  inch  on  the  right  side,  punched  on  the 
left  side  and  assembled  in  a  binder. 

§  154.33  Binder ,  Title  Page  and  Arrangements.  The  bin¬ 
der  shall  show  on  the  front  cover: 

FPC  Gas  Tariff 
Original  Volume  No.  1 

OF 

(Name  of  Natural-Gas  Company) 

Filed  With 

Federal  Power  Commission 

If  it  is  advisable  to  submit  the  Tariff  in  two  or  more  vol¬ 
umes,  the  volumes  shall  be  identified  by  “Original  Volume 
No.  1”,  “Original  Volume  No.  2”,  etc.,  directly  below  the 
words  “FPC  Gas  Tariff.”  Pate  Schedules  for  which  spe¬ 
cial  exception  has  been  obtained  under  Section  154.52  may 
be  filed  in  a  separate  volume  as  part  of  the  Tariff. 

When  any  volume  of  a  Tariff  is  to  be  superseded  or  re¬ 
placed  in  its  entirety,  the  replacing  volume  shall  show 
prominently  on  the  Binder  and  the  Title  Page  the  volume 
number  being  superseded  or  replaced,  as  for  example: 

FPC  Gas  Tariff 
First  Revised  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 

The  first  page  shall  be  a  title  page  which  shall  carry 
the  information  shown  on  the  cover  and,  in  addition,  the 
name,  title,  and  address  of  the  person  to  whom  communi¬ 
cations  concerning  the  Tariff  should  be  sent. 

All  sheets  except  the  Title  Page  shall  have  the  following 
information  placed  in  the  margins : 

(a)  Identification — At  the  left  above  the  top  marginal 
ruling,  the  exact  name  of  the  company  shall  be  shown, 
under  which  shall  be  set  forth  the  words  “FPC  Gas 
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Tariff/ ’  together  with  volume  identification  where 
applicable. 

(b)  Numbering  of  Sheets — At  the  right  above  the  top  mar¬ 
ginal  ruling,  the  sheet  number  shall  appear  after  the 

words  “Original  Sheet  No . ”  All  sheets  in 

the  originally  filed  Tariff  shall  be  numbered  consecu¬ 
tively  beginning  with  the  Table  of  Contents  as  “Origi¬ 
nal  Sheet  No.  1”. 

Revised  or  superseding  sheets  shall  be  numbered 

“ . Revised  Sheet  No . ”  below  which  shall 

appear  “Superseding .  Sheet  No . ”  The 

first  blank  above  shall  show  the  number  of  the  revision 
(i.e.,  First,  Second,  etc.)  and  the  sheet  number  shall 
be  the  same  as  the  sheet  replaced.  The  third  and 
fourth  blanks  shall  be  filled  according  to  the  number¬ 
ing  of  the  sheet  or  sheets  replaced. 

Sheets  which  are  to  be  inserted  between  two  consecu¬ 
tively  numbered  sheets  shall  be  designated  “Original 

Sheet  . ”,  with  the  blank  space  filled  with  the 

appropriate  number  and  a  letter  to  indicate  an  inser¬ 
tion.  Illustration:  Three  sheets  which  would  come 
between  original  sheets  8  and  9  would  be  designated 
“Original  Sheet  8 A”,  “Original  Sheet  8B”,  and  “Orig¬ 
inal  Sheet  80.’  * 

(c)  Issuing  Officer  and  Issued  Date — On  the  left  below  the 
lower  marginal  ruling,  shall  be  placed  “Issued  by:,, 
followed  by  the  name  and  title  of  the  person  author¬ 
ized  to  issue  the  sheet.  Immediately  below  shall  be 
placed  “Issued  on’’  followed  by  the  date  of  issue. 

(d)  Effective  Date — On  the  right  below  the  lower  marginal 
ruling  shall  be  placed  “Effective followed  by  the 
specific  effective  date  desired  by  the  company. 

(e)  Sheets  Filed  to  Comply  with  Commission  Orders — 
Sheets  which  are  filed  to  make  effective  rate  schedules 
or  provisions  ordered  by  the  Commission  shall  carry 
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the  following  notation  in  the  bottom  margin:  4 ‘Issued 
to  comply  with  an  Order  of  the  Federal  Power  Com¬ 
mission,  Docket  No . ,  dated . ” 

§  154.34  Composition  of  Tariff.  The  Tariff  shall  con-, 
tain,  in  the  order  named,  Sections  setting  forth  a  Table  of 
Contents,  a  Preliminary  Statement,  a  Map  of  the  System, 
the  Rate  Schedules,  General  Terms  and  Conditions,  Form 
of  Service  Agreement  and  an  Index  of  Purchasers. 

Rate  schedules  shall  be  grouped  according  to  class  and 
numbered  serially  within  each  group,  using  a  letter  before 
the  serial  number  to  indicate  the  class  of  service.  For 
example,  G-l,  G-2  may  be  used  for  general  service;  1-1, 
1-2,  for  interruptible  service;  T-l,  T-2  for  transmission 
service;  X-l,  X-2  for  the  interchange  or  pooling  of  natu¬ 
ral  gas  or  the  coordination  of  facilities. 

§  154.35  Table  of  Contents.  The  Table  of  Contents  shall 
.contain  a  list  of  the  rate  schedules  and  other  sections  in 
the  order  in  which  they  appear,  showing  the  sheet  number 
of  the  first  page  of  each  section.  The  list  of  rate  sched¬ 
ules  shall  consist  of  (a)  the  symbol  designation  of  each 
rate  schedule,  (b)  a  very  brief  description  of  the  service, 
and  (c)  the  sheet  number  of  the  first  page  of  each  rate 
schedule. 

§  154.36  Preliminary  Statement.  The  Preliminary  State¬ 
ment  shall  contain  a  brief  general  description  of  the  com¬ 
pany’s  operations  and  may  also  contain  a  general  expla¬ 
nation  of  its  policies  and  practices.  No  general  rules  and 
regulations  shall  be  included  in  the  Preliminary  State¬ 
ment,  nor  any  material  necessary  for  the  interpretation 
or  application  of  the  rate  schedules. 

§  154.37  Map.  The  Map  shall  show  on  a  single  sheet,  if 
practicable,  the  general  geographic  location  of  the  com¬ 
pany’s  facilities  and  points  at  which  service  is  rendered 
under  the  Tariff.  Where  the  company’s  rate  schedules 
are  generally  available  by  area,  the  boundary  lines  of  the 
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rate  zones  or  rate  areas  should  be  shown  and  the  areas 
or  zones  identified. 

§  154.38  Composition  of  Rate  Schedule.  The  sheets  of  a 
rate  schedule  shall  contain  a  statement  of  a  single  rate 
and  all  terms  and  conditions  governing  its  application,  ar¬ 
ranged  as  follows: 

(a)  Title — Each  rate  schedule  shall  have  a  title  consisting 
of  a  designation  (see  §  154.34),  and  a  statement  of 
the  type  or  classification  of  service  to  which  it  is  ap¬ 
plicable. 

(b)  Availability — This  paragraph  shall  describe  the  con¬ 
ditions,  and,  if  necessary,  the  geographic  zone  in  which 
the  rate  is  available. 

(c)  Applicability  and  Character  of  Service — This  para¬ 
graph  shall  describe  the  kind  or  classification  of  serv¬ 
ice  to  be  rendered  and  any  other  factors  that  may  be 
required  for  a  complete  description  of  the  type  of 
service  to  which  the  rate  is  to  be  applied. 

(d)  Statement  of  Rate — All  rates  shall  be  clearly  stated 
in  cents  or  in  dollars  and  cents  per  unit.  Only  the 
rates  and  charges  to  be  used  in  current  billing  shall 
be  included  in  the  Tariff. 

A  rate  having  more  than  one  part  shall  have  each 
part  set  out  separately  under  appropriate  headings 
such  as:  Demand  Charge,  Commodity  Charge,  etc. 
The  Minimum  Bill  and  other  provision^  affecting 
charges  shall  not  be  included  in  this  paragraph,  but 
shall  be  included  in  the  following  paragraphs. 

No  rule,  regulation,  exception  or  condition  such  as 
tax,  commodity  price  index,  wholesale  price  index, 
purchased  gas  cost  adjustment  clauses  or  other  simi¬ 
lar  price  adjustments  shall  be  included  in  the  Tariff 
which  in  any  way  attempts  to  authorize  the  modifica¬ 
tion  or  change  of  any  rate  specified  in  the  Tariff,  or 
the  substitution  therefor  of  any  other  rate. 
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(e)  Minimum  Bill — The  Minimum  Bill  heading  shall  ap¬ 
pear  on  every  rate  schedule  followed  by  the  word 
“None”  if  no  minimum  bill  is  provided. 

(f)  Other  Provisions — All  other  major  provisions  gov¬ 
erning  the  application  of  the  rate  schedule,  such  as 
Determination  of  Billing  Demand,  Contract  Demand, 
Heat  Content,  Measurement  Base,  shall  be  set  forth 
similarly  with  appropriate  headings. 

(g)  Applicable  General  Terms  and  Conditions — This  para¬ 
graph  shall  list  by  reference  the  General  Terms  and 
Conditions  which  apply  to  the  particular  rate  schedule. 

§  154.39  General  Terms  and  Conditions.  This  section  • 
shall  contain  provisions  which  apply  to  all  or  any  of  the 
rate  schedules  and  which  may  more  conveniently  be  ar¬ 
ranged  in  a  separate  section  of  the  Tariff.  Sub-sections 
and  paragraphs  shall  be  numbered  for  convenient  refer¬ 
ence. 

§  154.40  Composition  of  Service  Agreement.  There  shall 
be  submitted  as  part  of  the  Tariff  a  form  of  service  agree¬ 
ment.  The  service  agreement  should  contain  the  Name 
of  the  Purchaser,  Service  to  be  Rendered,  Area  to  be 
Served,  Maximum  Obligation  to  Deliver,  Delivery  Points, 
Pressure,  Applicable  Rate  Schedules  by  reference  to  the 
Tariff,  Effective  Date  and  Term,  and  Identification  of  any 
prior  agreements  being  superseded. 

§  154.41  Index  of  Purchasers.  The  Index  of  Purchasers 
shall  contain  an  alphabetical  list  of  all  purchasers,  show¬ 
ing  for  each  the  rate  schedule  or  schedules  under  which 
service  is  rendered,  and  the  following  information  con¬ 
cerning  the  service  agreement:  (a)  the  date  of  execution, 
(b)  the  effective  date  and  (c)  the  term. 

The  Index  of  Purchasers  shall  be  kept  current  by  filing 
new  or  revised  sheets  within  60  days  of  any  change. 
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Special  Permissions 

§  154.51  Waiver  of  Notice  Requirements.  Upon  applica¬ 
tion  and  for  good  cause  shown,  the  Commission  may  by 
order  provide  that  a  Tariff  or  executed  service  agreement 
or  any  part  thereof  shall  be  effective  on  less  than  30  days 
notice,  or  prior  to  date  of  filing. 

§  154.52  Exception  to  Form  and  Composition  of  Tariff. 
Upon  application  and  for  good  cause  shown,  the  Commis¬ 
sion,  in  the  case  of  an  arrangement  for  exchange  or  pool¬ 
ing  of  natural  gas  or  for  coordination  of  facilities,  may 
permit  special  rate  schedules  covering  such  arrangements 
to  be  filed  in  the  form  of  an  agreement  among  the  parties 
concerned.  Such  rate  schedules  shall  conform  to  the  Form, 
Type  and  Size  specified  in  Section  154.32  and  shall  con¬ 
tain  on  each  sheet  the  marginal  notations  specified  in  Sec¬ 
tion  154.33.  In  addition  each  such  rate  schedule  shall 
contain  a  title  page  which  shall  show  its  designation,  the 
parties  to  agreement,  the  date  of  agreement  and  a  brief 
generalized  description  of  services  to  be  rendered.  Such 
rate  schedules  shall  not  contain  any  supplements.  Any 
modifications  shall  be  by  revised  or  insert  sheets. 

Such  rate  schedules  may  be  included  in  a  separate  volume 
of  the  Tariff,  which  shall  contain  a  table  of  its  contents. 
This  Table  of  Contents  shall  also  be  incorporated  with 
the  Table  of  Contents  of  other  volumes. 

Method  of  Submission  for  Filing 

§  154.61  Application.  Sections  154.62  through  154.65  ap¬ 
ply  to  all  Tariffs,  executed  service  agreement,  or  parts 
thereof  which  are  filed  after  . 1 

§  154.62  Material  Submitted  with  Initial  Tariff,  Executed 
Service  Agreement  or  Parts  Thereof.  With  the  filing  of 
any  Tariff,  executed  service  agreement  or  part  thereof 
not  superseding  or  making  any  change  in  a  Tariff,  exe¬ 
cuted  service  agreement  or  part  thereof  already  on  file, 


1  Effective  date  of  roles. 
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there  shall  be  included  a  letter  of  transmittal  containing 
a  list  of  the  material  inclosed,  the  date  on  which  such 
filing  is  proposed  to  become  effective,  and  a  list  of  the 
purchasers  to  whom  it  has  been  mailed.  In  addition,  the 
following  material  shall  be  submitted : 

(a)  Statement  of  the  Reasons  for  Initial  Tariff  or  Part 
Thereof — A  statement  of  the  nature,  the  reason  and 
the  basis  for  the  proposed  initial  tariff  or  part  thereof. 
Data  submitted  in  response  to  subsequent  items  may 
be  included  by  reference  as  a  part  of  the  response  to 
this  item. 

(b)  Estimate  of  Sales  and  Revenues — An  estimate  of  sales 
and  revenues,  by  months,  under  the  proposed  Tariff, 
executed  service  agreement  or  part  thereof  for  the 
12  months  immediately  succeeding  the  proposed  effec¬ 
tive  date.  The  estimate  should  be  subdivided  to  show 
sales  and  revenues  by  rate  schedules,  classes  of  ser¬ 
vice,  customers  and  delivery  points,  when  more  than 
one  is  involved.  Sales  data  should  include  estimates  of 
actual  and  billing  quantities,  that  are  to  be  used  to 
compute  the  charges,  such  as  actual  demands,  billing 
demands,  volumes,  heat  content,  and  other  determi¬ 
nants. 

(c)  Comparison  with  Other  Tariffs  or  Parts  Thereof — A 
comparison  of  any  such  proposed  Tariff  or  part  thereof 
with  other  Tariffs  or  parts  thereof  of  the  company  for 
similar  service. 

(d)  Relationship  to  Costs — A  statement  of  the  relationship 
between  the  proposed  Tariff  or  part  thereof  and  the 
costs  of  rendering  service.  For  this  purpose  there 
shall  be  submitted  the  information  specified  in  Section 
154.63  sub-paragraph  (d). 

§  154.63  Material  Submitted  with  Changes  in  a  Tariff , 
Executed  Service  Agreements  or  Part  Thereof.  With  the 
filing  of  any  Tariff,  executed  service  agreement  or  part 
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thereof  which  changes  or  supersedes  any  Tariff,  executed 
service  agreement  or  part  thereof  on  file  with  the  Com¬ 
mission,  there  shall  be  included  a  letter  of  transmittal 
containing  a  list  of  the  material  inclosed,  the  date  on 
which  such  filing  is  proposed  to  become  effective,  and  a 
list  of  the  purchasers  to  whom  it  has  been  mailed.  In 
addition,  the  following  material  is  to  be  submitted: 

(a)  Statement  of  Reasons  for  Change — A  statement  of  the 
nature,  the  reasons  and  the  basis  for  the  proposed 
change.  Data  submitted  in  response  to  subsequent 
items  may  be  included  by  reference  as  a  part  of  the 
response  to  this  item. 

(b)  Comparison  of  Sales  and  Revenues — A  comparative 
statement  of  sales  and  revenues,  by  months,  under  the 
present  and  the  proposed  Tariff,  contract  or  part  there¬ 
of,  each  applied  to  the  transactions  for  the  twelve 
months  immediately  preceding  and  for  the  twelve 
months  immediately  succeeding  the  proposed  effective 
date  of  the  change  in  Tariff,  contract  or  part  thereof. 
Actual  sales  and  revenues  should  be  used  as  far  as 
possible,  and  any  estimated  data  should  be  designated 
as  such.  The  statement  should  be  subdivided  to  show 
sales  and  revenues  by  rate  schedules,  classes  of  service, 
customers,  and  delivery  points  when  more  than  one  is 
involved.  Sales  data  should  include  actual  and  billing 
quantities  that  are  used  to  compute  the  charges,  such 
as  actual  demands,  billing  demands,  volumes,  heat  con¬ 
tent  and  other  determinants. 

(c)  Comparison  with  Other  Tariffs  or  Part  Thereof — A 
comparison  of  the  proposed  Tariff  or  part  thereof  with 
other  Tariff  or  part  thereof  of  the  company  for  similar 
service. 

(d)  Rate  Increase  Application — If  the  proposed  change  in 
Tariff  or  part  thereof  will  result  in  an  increase  in  rates 
or  charges,  there  shall  be  submitted  in  support  of  the 
proposed  increased  rate  or  charge  a  statement  showing 
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the  cost  of  service  for  the  entire  system,  and  also  the 
cost  allocated  to  the  particular  service  or  classification 
for  which  the  increase  in  rates  or  charges  is  proposed, 
together  with  an  explanation  of  the  allocation  methods. 

The  information  submitted  in  the  statement  shall 
show  for  the  most  recent  12-month  period  or  calendar 
year: 

(1)  The  original  cost  of  facilities,  the  depreciation  re¬ 
serve,  and  the  resulting  net  plant,  segregated  func¬ 
tionally  by  major  account  classifications. 

(2)  Working  capital  including  materials  and  supplies, 
with  an  explanation  of  the  method  of  derivation 
thereof. 

(3)  Rate  base,  consisting  of  (1)  and  (2)  above. 

(4)  Gas  operating  expenses  segregated  functionally  by 
major  account  classifications. 

(5)  Annual  charges  for  depreciation  segregated  ac¬ 
cording  to  each  major  account  classification  shown 
in  (1)  above ;  the  annual  depreciation  rates  used  in 
computing  such  charges ;  and  the  method  of  deter¬ 
mining  such  depreciation  rates. 

(6)  Taxes  charged  to  gas  operations,  classified  under 
appropriate  headings  of  Federal,  State  and  local, 
with  appropriate  sub-classification.  There  should 
be  shown  herein  any  increases  in  taxes  estimated 
to  result  from  the  proposed  rate  increase,  together 
with  the  method  of  derivation  of  the  estimated 
amount  of  such  tax  increase. 

(7)  Rate  of  return  claimed  as  reasonable,  and  the  re¬ 
sulting  amount  of  return. 

(8)  Cost  of  service  as  developed  from  above  items. 

(9)  Relationship  between  the  proposed  Tariff  or  part 
thereof  which  results  in  an  increase  in  rates  or 
charges,  and  the  costs  allocated  to  the  particular 
service  or  classification. 

The  statement  shall  show,  by  major  account  classifica¬ 
tions,  any  significant  changes  in  costs  experienced  dur¬ 
ing  the  period  for  which  the  above  information  is  sub- 
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mitted,  or  which  are  anticipated  in  the  future,  with  an 
explanation  of  the  reasons  therefor. 

(e)  Submission  of  Material  by  Reference — If  all  or  any 
portion  of  the  information  called  for  by  sub-sections 
(a)  through  (d)  of  this  Section  has  already  been  sub¬ 
mitted  to  the  Commission,  specific  reference  thereto 
may  be  made  in  lieu  of  resubmission  in  response  to 
these  requirements. 

§  154.64  Cancellation  or  Termination.  When  a  filed 
Tariff,  executed  service  agreement  or  part  thereof  is  pro¬ 
posed  to  be  cancelled  or  is  to  terminate  by  its  own  terms  and 
no  new  Tariff,  executed  service  agreement  or  part  thereof 
is  to  be  filed  in  its  place,  the  natural-gas  company  shall 
notify  the  Commission  of  the  proposed  cancellation  or  termi¬ 
nation  on  the  form  indicated  in  Section  250.2  or  250.3,  which¬ 
ever  is  appicable,  at  least  thirty  days  prior  to  the  proposed 
effective  date  of  such  cancellation  or  termination.  A  copy 
of  such  notice  to  the  Commission  shall  be  duly  posted.  With 
such  notice,  the  company  shall  submit  a  statement  showing 
the  reasons  for  the  cancellation  or  termination,  a  list  of  the 
affected  purchasers  to  whom  the  notice  has  been  mailed,  and 
the  sales  and  revenues,  by  months,  for  the  twelve  months 
immediately  preceding  the  proposed  effective  date  of  the 
cancellation  or  termination.  Actual  sales  and  revenues 
should  be  used  as  far  as  possible,  and  any  estimated  data 
should  be  designated  as  such.  The  statement  of  sales  and 
revenues  should  be  subdivided  to  show  sales  and  revenues 
by  rate  schedules,  classes  of  service,  customers  and  delivery 
points  when  more  than  one  is  involved. 

§  154.65  Adoption  of  Tariff  by  Successor.  Whenever  the 
tariff  or  executed  service  agreements  of  a  natural-gas  com¬ 
pany  are  to  be  adopted  by  another  company  or  person  as  a 
result  of  an  acquisition,  or  merger,  or  for  any  other  reason, 
the  succeeding  company  shall  file  with  the  Commission  and 
post  within  thirty  days  after  such  succession  a  Certificate 
of  Adoption  on  the  form  prescribed  in  Section  250.4.  Within 
ninety  days  after  such  notice  if  filed,  the  succeeding  com- 
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pany  shall  file  a  Tariff  with  the  sheets  bearing  the  correct 
name  of  the  successor  company,  to  replace  the  Tariff  previ¬ 
ously  adopted. 

Restatement  of  Schedules  Filed  Prior  to - ? 

§  154.81  Application.  Sections  154.82  through  154.85  ap¬ 
ply  to  schedules  of  rates,  charges,  classifications,  services, 
practices,  regulations  and  contracts  for  the  transportation 
or  sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission  filed  prior  to - \  which  have  not  been  pre¬ 

pared  in  accordance  with  Section  154.31  through  154.41. 

§  154.82  Requirement  for  Restatement.  All  schedules  of 
rates,  charges,  classifications,  services,  practices,  regula¬ 
tions,  and  contracts  not  prepared  in  accordance  with  Sec¬ 
tions  154.31  through  154.41  shall  be  restated  and  filed  as  a 
Tariff  in  accordance  with  said  Sections  on  or  before  the 
dates  specified  in  Section  154.83  and  duly  posted  at  the  time 
of  filing.  Provided,  however,  that  when  necessary,  pending 
completion  of  restatement  within  the  time  provided  for  by 
Section  154.83,  schedules  may  be  filed  in  accordance  with 
Part  154  as  in  effect  prior  to - -1 

§  154.83  Filing  Date  of  Restatements.  Natural  gas  com¬ 
panies  shall  file  Tariffs  constituting  restatements  of  their 
rate  schedules  on  or  before  the  dates  specified  below : 

Companies  Making  Their  Major  Sales  in  Date 

Colorado,  Idaho,  Illinois,  Indiana, 

Iowa,  Michigan,  Minnesota,  Missouri, 

Montana,  Nebraska,  North  Dakota, 

Ohio,  South  Dakota,  Utah,  West  Vir¬ 
ginia,  Wisconsin,  Wyoming .  On  or  before - 2 3 

Alabama,  District  of  Columbia, 

Florida,  Georgia,  Kentucky,  Mary¬ 
land,  New  York,  New  Jersey,  North 
Carolina,  Pennsylvania,  Tennessee, 

Virginia  .  On  or  before - — 8 


i  Effective  date  of  rules. 

3  Ninety  days  after  effective  date  of  rules. 

3  One  hundred  and  twenty  days  after  effective  date  of  rules. 
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Arizona,  Arkansas,  California,  Kan¬ 
sas,  Louisiana,  Mississippi,  New 
Mexico,  Oklahoma,  Texas .  On  or  before - 4 

§  154.84  Plan  of  Restatement.  The  restatement  shall 
contain  the  provisions  of  schedules  of  rates,  charges,  classi¬ 
fications,  practices,  services,  regulations  and  contracts  ef¬ 
fective  on  the  date  the  Tariff  is  filed.  However,  concurrent 
with  the  restatement  a  natural-gas  company  may  propose 
changes  in  rates,  charges,  classifications,  services,  prac¬ 
tices,  rules  and  regulations  in  accordance  with  Section 
154.63  of  this  Part.  Differences  in  the  phraseology  of 
schedules  should  be  reconciled  whenever  possible.  The 
effective  date  to  be  shown  on  the  Tariff  sheets  shall  be  that 
desired  by  the  company,  but  not  less  than  30  days  nor 
more  than  60  days  after  filing  pursuant  to  Section  154.83. 

§  154.85  Availability  of  Commission  Staff  for  Advice 
Prior  to  Formal  Filing.  Any  natural-gas  company  re¬ 
stating  its  schedules  in  accordance  with  Section  154.82  may 
informally  submit  a  Tariff  or  any  part  thereof  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission,  or  may  confer  with 
the  staff  of  the  Commission  to  obtain  advice  on  any  problem 
of  restatement,  prior  to  submission  of  the  Tariff  to  the 
Commission  for  filing  and  posting. 

Part  155— Contracts  and  Rate  Schedules  for  Direct 

Industrial  Sales 

§  155.1  Contracts  and  Rate  Schedules  for  Direct  Indus - 
trial  Sales.  Every  natural-gas  company  shall  currently 
furnish  to  the  Commission  two  full  and  complete  copies  of 
every  contract  and  the  amendments  thereto,  presently  or 
hereafter  effective,  for  the  direct  sale  of  natural  gas  to 
industrial  consumers  for  consumption  where  such  contract 
involves  the  sale  of  100  Mcf  per  day  or  more,  together 
with  all  rate  schedules,  agreements,  leases  or  other  writ¬ 
ings,  tariffs,  classifications,  services,  rules  and  regulations 
relative  to  such  sale ;  provided,  however,  that  when  such  a 


*  One  hundred  and  fifty  days  after  effective  date  of  rules. 
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presently  filed  contract  is  renewed  or  extended  on  identi¬ 
cal  terms  except  as  to  the  period  during  which  it  is  to  be 
in  effect,  the  natural-gas  company  may  notify  the  Commis¬ 
sion  of  such  renewal  or  extension  by  letter,  in  duplicate, 
stating  the  date  of  the  renewal  or  extension  agreement  and 
the  period  during  which  it  is  to  be  in  effect,  instead  of 
furnishing  to  the  Commission  two  copies  of  such  renewal 
or  extension  agreement. 

Subchapter  G — Approved  Forms,  Natural  Gas  Act 

Part  250 — Forms 


Sec. 

250.2  Form  of  Proposed  Cancellation  of  Tariff  or  Part 

Thereof  (See  Sec.  154.64) 

250.3  Form  of  Proposed  Cancellation  or  Termination  of 

Contract  or  Part  Thereof  (See  Sec.  154.64) 

250.4  Form  of  Certificate  of  Adoption  (See  Sec.  154.65) 


Sec.  250.2 — Form  of  Proposed  Cancellation  of  Tariff  or 
Part  Thereof  (See  Sec.  154.64) 

Name  of  Company  . Revised  Sheet  No. 

FPC  Gas  Tariff  Super seding-Sheet(s)  No. 

Cancellation  of  Tariff 

Notice  is  hereby  given  that  effective  )  To  be  used  for 
(date),  FPC  Gas  Tariff  of  (Name  of  )  cancellation  of 
Company),  is  to  be  cancelled.  )  an  entire  Tariff 

Cancellation  of  Rate  Schedule . 

Notice  is  hereby  given  that  effective  )  To  be  used  when 

(date),  Rate  Schedule . consti-  )  an  entire  Rate 

tuting _ Sheet(s)  No.(s) _ of  the  )  Schedule  is  to 

FPC  Gas  Tariff  of  (Name  of  Com-  )  be  cancelled 
pany)  is  to  be  cancelled.  ) 
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Cancellation  of  Sheet  No . 

Notice  is  hereby  given  that  effective  )  To  be  used  for 

(date),  Sheet(s)  No.(s)  . of  the  )  cancellation  of 

FPC  Gas  Tariff  of  (Name  of  Com-  )  individual 
pany)  is  to  be  cancelled.  )  sheets 

Issued  bv:  (Name  and  Title  of  Issuing  Officer)  Effec¬ 
tive:  (Date) 

Issued  on : 

Sec.  250.3 — Form  of  Proposed  Cancellation  or  Termina¬ 
tion  of  Contract  or  Part  Thereof  (See  Sec.  154.64) 

Notice  is  hereby  given  that  effective  the . 

day  of . . . ,  the  contract  with 

. ,  dated 

(Name  of  Purchaser  or  Purchasers) 

.  and  relating  to  service 

under  rate  schedule (s)  . 


(Here  identify  the  rate  schedule(s),  giving  sheet  numbers  in  the  Tariff) 

is  to  be  . 

(Specify  whether  it  automatically  terminates  by  its  terms  or  is 


to  be  cancelled  by  action  of  the  parties). 


(Name  of  natural-gas  company  filing  notice) 

By  . 


Dated 


(Title) 
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Sec.  250.4 — Form  of  Certificate  of  Adoption 


(See  Sec.  154.65) 


The . 

(Exact  name  of  company  or  person)  (address) 

effective  .  hereby  adopts, 

(Effective  date  of  adoption) 


ratifies,  and  makes  its  own,  in  every  respect,  the  Tariff  and 
contracts  listed  below,  which  have  heretofore  been  filed 
with  the  Federal  Power  Commission  by . 

(Exact  name  of  predecessor) 


(Here  identify  the  Tariff  and  contracts  adopted.) 


(Name  of  Successor) 

By . 


Dated 


(Title) 

194... 
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EXHIBIT  2 

FEDERAL  POWER  COMMISSION 
WASHINGTON  25 

Docket  No.  R-107 

April  16,  1948 

Federal  Regulatory  Agencies 

Chief  Executive  of  the  Natural  Gas  Company  Addressed 
Gentlemen : 

There  is  enclosed  a  copy  of  the  Notice  of  Proposed  Rule 
Making  in  the  above  Docket  relating  to  the  proposed 
amendment  of  Subchapter  E — Regulations  under  the  Nat¬ 
ural  Gas  Act,  and  Subchapter  G — Approved  Forms,  Natu¬ 
ral  Gas  Act,  of  Chapter  I,  Title  18,  of  the  Code  of  Federal 
Regulations. 

The  basic  purpose  of  the  proposed  amendments,  as  indi¬ 
cated  in  the  attached  Notice,  is  to  require  that  natural  gas 
rate  schedules  subject  to  the  Commission’s  jurisdiction  be 
filed  in  the  form  of  tariffs,  instead  of  the  special,  indi¬ 
vidually  executed  contracts  permitted  by  the  present  rules. 

The  enclosed  Notice  of  the  proposed  amendments,  as 
published  in  the  Federal  Register  on  April  16,  1948,  pro¬ 
vides  that  interested  persons  may  file  with  the  Commis¬ 
sion  their  written  comments,  views  and  suggestions,  to¬ 
gether  with  any  relevant  data,  not  later  than  May  14, 1948. 

For  any  interested  persons  or  companies  so  desiring, 
the  Commission’s  staff  is  available  for  discussion  or  fur¬ 
ther  explanation  of  the  proposed  rules. 

Very  truly  yours, 

/s/  Leon  M.  Fuquay, 

Secretary, 


Enclosure 
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EXHIBIT  3 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the  Com¬ 
mission 


(18  CFR,  Parts  153, 154, 155  and  250) 


Notice  of  Proposed  Rule  Making 
Data,  Views  and  Comments  of  United  Gas  Pipe  Line 

Company 

May  7,  1948 

Now  comes  United  Gas  Pipe  Line  Company,  hereinafter 
called  *  *  United’  *  and  respectfully  shows: 

L 

The  properties  of  United  consist  of  approximately  6,300 
miles  of  main  transmission  lines,  and  988  miles  of  field 
lines. 

At  the  present  time  United  is  selling  natural  gas  under 
city  gate  contracts  to  distributing  companies  for  resale  in 
175  cities  and  towns  in  the  State  of  Texas,  127  in  the  State 
of  Louisiana,  52  in  the  State  of  Mississippi,  5  in  tbe  State 
of  Alabama  and  3  in  the  State  of  Florida. 

Sale  of  natural  gas  for  resale  in  said  cities  and  towns 
is  legally  either  intrastate  or  interstate  in  its  nature,  as 
follows : 


28 


Number  of  Cities  a/nd  Towns 
Intrastate  Interstate 


Texas  . 

.  163 

12 

Louisiana  . 

.  119 

8 

Mississippi  . 

.  26 

25 

Alabama  . 

.  0 

5 

Florida  . 

.  0 

3 

Total .  308  53 

As  shown  above  United’s  city  gate  sales  are  predomi¬ 
nantly  intrastate;  however,  if  the  proposed  rules  affect¬ 
ing  interstate  sales  are  adopted  the  resnlting  impact  will 
also  indirectly  affect  the  intrastate  sales. 

n. 

In  practically  every  instance  all  sales  of  gas  by  United 
to  distributing  companies  serving  said  cities  and  towns 
aforesaid  are  made  under  contracts  which,  with  respect 
to  the  sale  of  other  than  domestic  gas  by  the  distributing 
company  to  the  plants  consuming  same,  provide  that  the 
distributing  company  will  pay  to  United  a  percentage  of 
the  amount  received  or  receivable  from  the  sale  of  such 
gas,  provided  that  United  shall  not  receive  less  than  a 
specified  minimum  price  per  Mcf  without  its  consent.  For 
brevity  such  contractual  arrangements  will  be  referred  to 
as  “ percentage  contracts”. 

in. 

Such  percentage  contracts  are  very  much  desired  by 
most  distributing  companies  served  by  United  because  of 
the  flexibility  which  they  allow  in  competing  with  other 
fuels  as  well  as  other  sources  of  natural  gas  supply. 

United  believes  that  such  distributing  companies  will 
not  be  willing  to  cancel  and  supersede  such  percentage 
contracts. 


29 

IV. 

The  proposed  new  rules  would  have  the  effect  of  abro¬ 
gating  all  such  percentage  contracts  where  interstate  com¬ 
merce  is  involved  and  would  require  United  to  negotiate 
and  enter  into  new  service  agreements  with  distributing 
companies  which  are  not  subject  to  the  jurisdiction  of  the 
Federal  Power  Commission,  but  are  generally  subject  to 
State  or  local  regulation. 

The  proposed  new  rules  would  say  in  effect  to  distribut¬ 
ing  companies  that  “you  cannot  sell  natural  gas  to  your 
industrial  customers  on  the  basis  of  a  percentage  contract  * 
with  your  supplier’*.  This  indirect  regulation  of  the  dis¬ 
tributing  business  is,  we  think,  prohibited  by  Section  1  (b) 
of  the  Natural  Gas  Act. 

Regulatory  authorities  in  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida  having  jurisdiction  over  the  local 
distribution  of  natural  gas  have  generally  by  their  actions 
approved  said  percentage  contracts,  and  we  do  not  believe- 
as  a  general  rule  that  they  can  be  eliminated  or  changed 
without  the  consent  of  such  regulatory  authorities.  For 
instance,  on  the  14th  of  November,  1933,  in  Gas  Utilities 
Docket  No.  9,  the  Railroad  Commission  of  Texas  issued 
an  order  which  is  presently  in  force  and  which  reads  in 
part  as  follows: 

“2.  The  fair  and  reasonable  method  of  fixing  rea¬ 
sonable  compensation  to  the  pipe  line  and  to  the  dis¬ 
tribution  system  for  natural  gas  sold  by  such  distribu¬ 
tion  systems  to  industrial  consumers  is  a  division  of 
the  proceeds  from  the  sales  of  such  industrial  gas  to 
consumers  located  within  the  city  limits.  Under  ordi¬ 
nary  circumstances,  the  fair  and  reasonable  division 
of  the  proceeds  of  such  industrial  sales  is  85%  of  such 
proceeds  to  the  pipe  line  and  15%  of  such  proceeds  to 
the  distribution  system.  However,  a  fair  and  reason¬ 
able  division  may  vary,  depending  on  the  facts  shown 
to  exist  in  each  particular  case,  so  that  the  pipe  line 
shall  receive  from  80%  to  90%  of  such  proceeds,  and 
the  distribution  system  shall  receive  from  10%  to  20% 
of  such  proceeds.” 
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y. 


All  of  the  percentage  contracts  of  United  involving 
interstate  commerce  have  been  accepted  by  the  Commis¬ 
sion  as  rate  schedules  in  their  present  form  and  are  le¬ 
gally  in  effect. 

These  percentage  contracts  constitute  property  rights 
involving  the  sale  of  a  commodity,  which  rights  cannot  be 
taken  from  the  distributing  companies  or  United  without 
violating  the  Constitution  of  the  United  States. 

VL 

United  has  various  gas  transportation  contracts  which 
are  designed  to  cover  particular  situations  and  problems, 
and  it  will  be  extremely  difficult  if  not  impossible  to  rene¬ 
gotiate  and  rewrite  these  so  as  to  comply  with  the  pro¬ 
posed  new  rules.  For  illustration,  see  United  Gas  Pipe 
Line  Schedules  Nos.  86,  99-A  and  99-B. 

United  is  not  generally  engaged  in  the  transportation  of 
natural  gas  for  others,  but  rather  in  the  sale  of  natural 
gas,  and  such  transportation  contracts  as  it  has  are  es¬ 
pecially  made  to  fit  particular  situations. 

All  interstate  transportation  contracts  of  United  have 
been  duly  filed  with  the  Federal  Power  Commission  and 
made  effective  by  the  Natural  Gas  Act  and  the  rules  and 
regulations  issued  thereunder,  and  to  eliminate  these  con¬ 
tracts  and  require  the  rewriting  of  same  as  contemplated 
by  the  proposed  new  rules  would  amount  to  a  taking  of 
United’s  property  in  violation  of  the  Constitution  of  the 
United  States. 

vn. 

United  has  various  contracts  for  the  transportation  and 
sale  of  natural  gas,  now  lawfully  in  effect  containing  tax 
or  other  adjustment  clauses,  which  clauses  would  be  elimi¬ 
nated  by  the  proposed  new  rules.  These  contracts  pro¬ 
vide  for  adjustments  which  if  in  favor  of  United,  would 
represent  sums  of  money  which  would  not  be  kept  and 
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retained  by  United  and  therefore  would  not  represent  a 
change  in  rates. 

To  impair  such  contracts  would  be  in  violation  of  the 
rights  of  United  as  guaranteed  by  the  Constitution  of  the 
United  States. 

vm. 

In  practically  all  cases  where  United  sells  to  other  pipe 
line  companies  United  does  not  sell  their  entire  require¬ 
ments.  These  contracts  contain  provisions  covering  the 
percentage  of  the  customer’s  requirements  which  United 
is  obligated  to  supply,  and  also  operating  conditions  and 
how  they  must  be  dealt  with  and  many  other  features 
which  have  to  do  with  one  particular  sale  only.  It  would 
be  utterly  impossible  to  combine  these  many  features  in 
one  uniform  service  agreement  that  would  be  satisfactory 
to  all  concerned.  Gas  is  delivered  from  different  lines  and 
different  sources  in  each  case.  The  price  of  necessity  is 
different  in  practically  every  case,  as  for  instance: 

Memphis  Natural  Gas  Company  (Texas  Gas  Transmission 

Company) 

Outside  Supply  Agreement — United  Rate  Schedule 

No.  78- A 

United  to  supply  50%  of  the  excess  of  the  customer’s 
requirements  over  that  supplied  from  various  sources  in 
the  Monroe  Field.  United’s  gas  comes  from  the  Lisbon 
Field  at  present  and  is  transported  by  Texas  Gas  to 
Guthrie  Station.  The  price  is  8*4  ^/Mcf  subject  to  ad¬ 
justment  for  Btu  and  for  100%  increase  in  taxes  after 
April  16,  1945 — Pressure  base  8  oz.  14.4. 

Memphis  Natural  Gas  Company  (Texas  Gas  Transmission 

Company) 

Monroe  Agreement — United’s  Rate  Schedule  No.  78-B 

United  to  supply  34%  of  the  Buyer’s  requirements  for 
Monroe  Field  gas.  The  price  is  5.75^/Mcf  corrected  to 
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8  oz.  14.4#  from  an  8  oz.  14.65#  base.  Subject  to  addi¬ 
tional  taxes  after  March,  1943. 

Mississippi  River  Fuel — United’s  Rate  Schedules 
Nos.  9,  10  and  11 

United  to  supply  40%  of  the  line  requirements.  This 
gas  is  generally  supplied  from  the  Carthage-Sterlington 
Line  and  also  from  time  to  time  in  part  from  the  Sarepta- 
Sterlington  Line. 

The  contract  is  on  8  oz.  14.4#  and  priced  at  38^/Mcf 
Demandj  Charge  and  5^/Mcf  Commodity  Charge.  Btu 
adjustment  limited  to  5%  plus.  Subject  to  50%  of  the 
additional  taxes  after  September  7,  1945,  with  a  limit 
of  2^/Mcf. 

Southern  Natural  Gas  Company — 

United’s  Rate  Schedule  No.  87. 

United  to  supply  26%  of  requirements. 

Carthage  gas  supplied  through  the  Carthage  Line.  Same 
rate  as  Mississippi  River  Fuel  with  50%  of  taxes  after 
July  1,  1945,  with  a  limit  of  2^/Mcf.  8  oz.  14.4#. 

Southern  Natural  Gas  Company — 

United’s  Rate  Schedule  No.  87. 

Gas  supplied  from  Floyd  Field  and  priced  at  5.75^  per 
Mcf  with  the  same  tax  adjustment 

Texas  Eastern  Transmission  Company — 

United’s  Rate  Schedule  No.  97. 

United  to  supply  25%  of  Buyer’s  requirements.  Gas 
supply  is  Carthage  Field  through  the  20  inch  line  to 
Longview.  Priced  at  2#  14.7#  and  7.5^  5  years;  8.5^  5 
years;  95^  5  years;  10.5^  5  years.  %  of  taxes  increased 
after  January  20,  1947.  Actually  this  is  a  20-year  agree¬ 
ment  @  9^/Mcf  so  arranged  as  to  not  penalize  the  custo¬ 
mer  during  the  initial  years  of  operation. 

Such  contracts  are  presently  lawfully  in  effect  and  thq 
effect  of  the  proposed  new  rules  would  eliminate  same 
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and  thus  United’s  contractual  rights  would  be  impaired 
in  a  manner  in  conflict  with  the  Constitution  of  the  United 
States. 

IX. 

The  foregoing  paragraphs  demonstrate  that  the  pro¬ 
posed  new  rules  as  applied  to  United  are  not  susceptible 
of  practical  application,  and  as  to  United  are  unreason¬ 
able,  arbitrary  and  discriminatory  and  if  made  effective 
would  violate  the  constitutional  rights  of  United. 

United  has  contracts  with  a  large  number  of  customers 
and  is  continually  making  changes  in  contracts  with  such 
customers  as  well  as  adding  new  customers,  and  the  pro¬ 
posed  rules  would  require  United  to  furnish  rate  case 
studies  to  the  Commission  in  connection  with  all  changes 
in  rates  and  for  all  new  customers,  which  would  require 
United  to  provide  a  greatly  increased  staff  of  engineers 
and  accountants  at  a  great  expense  for  the  preparation 
of  such  studies. 

United’s  rights  in  all  of  the  contracts  above  referred  to 
cannot  lawfully  be  impaired  by  the  promulgation  of  the 
new  rules  aforesaid. 

X. 

United’s  representatives  conferred  preliminarily  with 
the  Staff  of  the  Commission  about  the  proposed  new  rules 
on  April  29th,  1948,  and  in  an  effort  to  cooperate  with 
the  Commission  to  see  if  there  can  be  an  acceptable  solu¬ 
tion  to  the  problems  presented,  United  requests  the  op¬ 
portunity  to  more  fully  explain  and  demonstrate  the  prac¬ 
tical  impact  of  the  proposed  rules  on  United  as  well  as 
the  legal  problems  presented. 

Whbbefobe  United  prays:  (1)  that  the  proposed  new 
rules  be  not  adopted;  (2)  that  if  adopted,  exemptions  be 
granted  United  in  line  with  the  comments  and  objections 
above  set  forth;  (3)  that  United  be  granted  the  opportunity 
of  sustaining  its  position  as  above  set  forth;  (4)  that  such 
further  relief  be  granted  United  as  may  be  legal  and 
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equitable  in  the  premises;  (5)  that  United's  right  to  as¬ 
sert  its  legal  rights  and  objections  be  in  no  wise  prejudiced. 

Respectfully  submitted, 

/s/  Geo.  D.  Fiseb, 

/s/  C.  Huffman  Lewis, 
Counsel  for 

United  Gas  Pipe  Line  Company. 

Shreveport,  Louisiana, 

May  7,  1948. 

Address  of  Counsel: 

Geo.  D.  Fiseb 
United  Gas  Building 
Shreveport,  Louisiana 
C.  Huffman  Lewis 
Slattery  Building 
Shreveport,  Louisiana 

Of  Counsel : 

Wilkinson,  Lewis  &  Wilkinson 
Shreveport,  Louisiana 
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EXHIBIT  4 

UNITED  STATES  OP  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation  or 
Sale  of  Natural  Gas  Subject  to  the  Jurisdiction  of 
the  Commission 


(18  CFR,  Parts  153, 154,  155  and  250) 

Notice  of  Extension  of  Time  for  Filing  Comments 

May  13,  1948 

1.  On  April  16,  1948  there  was  published  in  the  Federal 
Register  notice  of  proposed  rule  making  in  the  above- 
entitled  matter  (13  F.  R.  2045-2050),  wherein  it  was  pro¬ 
vided  that  any  interested  persons  might  submit  to  the 
Federal  Power  Commission  not  later  than  May  14,  1948 
data,  views  and  comments  in  writing  concerning  the  pro¬ 
posed  amendments. 

2.  Additional  time  having  been  requested,  notice  is  here¬ 
by  given  that  an  extension  of  time  to  and  including  June 
14,  1948  is  hereby  granted  within  wrhich  interested  per¬ 
sons  may  submit  to  the  Federal  Power  Commission,  Wash¬ 
ington  25,  D.  C.,  data,  views  and  comments  in  writing 
concerning  the  proposed  amendments  in  the  above-entitled 
matter.  The  Commission  will  consider  these  written  sub¬ 
mittals  before  acting  upon  the  proposed  amendments. 

By  direction  of  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary. 


36 

EXHIBIT  5 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation  or 
Sale  of  Natural  Gas  Subject  to  the  Jurisdiction  of 
the  Commission 


(18  CFR,  Parts  153, 154,  155  and  250) 


Notice  of  Proposed  Buie  Making 

Bequest  for  Hearing  by  United  Gas  Pipe  Line  Company 

June  10,  1948 

Now  comes  United  Gas  Pipe  Line  Company,  hereinafter 
called  ‘‘United”,  and  respectfully  shows: 

L 

Since  filing  its  original  response  dated  May  7,  1948,  in 
this  proceeding,  United  has  continued  its  studies  of  the 
proposed  new  rules  and  now  reiterates  the  views  expressed 
in  its  said  response. 

n. 

The  impact  of  the  proposed  new  rules  on  United  will 
from  the  standpoint  of  practical  application  be  so  severe 
as  to  violate  the  legal  rights  of  United.  This  practical 
impact  can  only  be  demonstrated  at  a  hearing  and  United 
requests  a  hearing,  which  it  believes  to  be  required  by 
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the  “Administrative  Procedure  Act* 1  and  the  “Natural 
Gas  Act”. 

m. 

If  such  a  hearing  be  granted  United  will  by  appropriate 
evidence  support  the  views  and  objections  set  forth  in  its 
said  response,  and  other  objections  of  a  similar  nature 
as  will  be  more  fully  shown  at  said  hearing. 

Wherefore  United  prays  that  a  hearing  be  granted  here¬ 
in  and  for  such  orders  and  relief  as  it  prayed  for  in  its 
original  response  herein. 

Respectfully  submitted, 

/s/  Geo.  D.  Fiser, 

/s/  C.  Huffman  Lewis, 
Counsel  for 

United  Gas  Pipe  Line  Company 

Washington,  D.  C. 

June  10,  1948. 

Address  of  Counsel: 

Geo.  D.  Fiser 
United  Gas  Building 
Shreveport,  Louisiana 
C.  Huffman  Lewis 
Slattery  Building 
Shreveport,  Louisiana 

Of  Counsel : 

Wilkinson,  Lewis  &  Wilkinson 
Shreveport,  Louisiana 
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EXHIBIT  6 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153,  154,  155  and  250) 


Notice  of  Additional  Extension  of  Time  for  Filing 

Comments 

June  11,  1948 

1.  On  April  16,  1948  there  was  published  in  the  Federal 
Register  notice  of  proposed  rule  making  in  the  above- 
entitled  matter  (13  F.  R.  2045-2050),  wherein  it  was  pro¬ 
vided  that  any  interested  persons  might  submit  to  the 
Federal  Power  Commission  not  later  than  May  14,  1948 
data,  views  and  comments  in  writing  concerning  the  pro¬ 
posed  amendments.  On  May  13,  1948,  the  Commission 
extended  the  time  for  the  filing  of  comments  to  and  in¬ 
cluding  June  14,  1948,  notice  of  which  was  published  in 
the  Federal  Register  (13  F.  R.  2700). 

2.  An  additional  extension  having  been  requested,  notice 
is  hereby  given  that  an  additional  extension  of  time  to 
and  including  June  21,  1948  is  hereby  granted  within 
which  interested  persons  may  submit  to  the  Federal  Power 
Commission,  Washington  25,  D.  C.,  data,  views  and  com- 
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ments  in  writing  concerning  the  proposed  amendments  in 
the  above-entitled  matter.  The  Commission  will  consider 
these  written  snbmittals  before  acting  upon  the  proposed 
amendments. 

By  direction  of  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary . 
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EXHIBIT  7 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153,  154,  155  and  250) 


Notice  of  Hearing  on  Proposed  Rule  Making 

June  15,  1948 

1.  In  accordance  with  the  provisions  of  Sections  4  and 
16  of  the  Natural  Gas  Act,  as  amended  (52  Stat.  822,  830; 
15  U.  S.  C.  717c,  717o),  and  in  conformity  with  Section 
1.19  of  its  applicable  Rules  of  Practice  and  Procedure 
(18  CFR  1.19),  the  Federal  Power  Commission  caused  to 
be  published  in  the  Federal  Register,  April  16,  1948,  (13 
F.  R.  2040-2050)  notice  of  proposed  rule  making  in  the 
above-entitled  matter. 

2.  Said  notice  provided  that  any  interested  persons 
might  submit  to  the  Federal  Power  Commission,  not  later 
than  May  14,  1948,  data,  views  and  comments,  in  writing, 
concerning  the  proposed  amendments.  Subsequently,  the 
Commission  extended  the  time  for  the  filing  of  comments 
to  and  including  June  21,  1948  (13  F.  R.  2700,  3279).  In 
response  to  this  notice,  comments  concerning  the  proposed 
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amendments  and  several  requests  for  hearings  thereon 
have  been  filed  with  the  Commission. 

3.  Although  such  rules  as  are  proposed  in  this  proceed¬ 
ing  are  not  required  by  the  Natural  Gas  Act  to  be  made 
on  the  record  after  opportunity  for  hearing,  it  appears  de¬ 
sirable,  in  view  of  the  circumstances  and  the  receipt  of 
several  requests  for  hearing,  that  interested  persons  be 
afforded  an  opportunity  to  appear  and  present  orally  their 
views  concerning  the  proposed  amendments. 

4.  Now,  therefore,  under  the  authority  of  provisions  of 
Sections  4,  15  and  16  of  the  Natural  Gas  Act,  as  amended 
(52  Stat.  822,  829,  830;  15  XJ.  S.  C.  717c,  717n,  717o),  notice 
is  hereby  given  that: 

(a)  A  public  hearing  will  be  held  at  a  time  and  place  to  be 
designated  subsequently  by  the  Federal  Power  Com¬ 
mission  upon  notice  to  be  published  in  the  Federal 
Register  not  less  than  15  days  prior  to  the  date  that 
may  be  fixed  for  the  commencement  of  said  hearing. 

(b)  During  the  course  of  such  hearing  all  interested  per¬ 
sons  may  appear  and  offer  testimony  concerning: 

(1)  The  aforesaid  proposed  amendments  as  published 
April  16,  1948; 

(2)  Any  modifications  of  the  aforesaid  proposed 
amendments  that  may  be  later  proposed  and  pub¬ 
lished  prior  to  the  time  fixed  for  the  hearing;  and 

(3)  Such  related  subjects,  questions  or  issues  as  the 
Commission  may  specify  by  subsequent  notice  fix¬ 
ing  the  time  and  place  for  hearing  in  the  above- 
entitled  matter. 

(c)  Any  interested  person  may  appear  at  said  hearing  to 
offer  evidence,  provided  that  not  later  than  July  15, 
1948,  such  person  shall  file  with  the  Federal  Power 
Commission,  Washington  25,  D.  C.,  a  notice  of  inten¬ 
tion  to  appear  containing  the  following  information: 
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(1)  The  name  and  address  of  the  person  appearing; 

(2)  If  the  person  is  appearing  in  a  representative  ca¬ 
pacity,  the  names  and  addresses  of  the  persons 
or  organizations  which  he  represents;  and 

(3)  A  concise  statement  setting  forth  the  particular 
provisions  of  the  proposed  amendments  on  which 
evidence  is  to  be  presented,  a  statement  of  posi¬ 
tion  as  to  these  specified  provisions,  and  any  sug¬ 
gested  substitute  language.  An  original  and  nine 
copies  of  such  notice  of  intention  to  appear  should 
be  mailed  to  the  Commission  and  will  be  consid¬ 
ered  filed  upon  receipt. 

(d)  At  the  hearings  to  be  held  herein  the  order  of  presen¬ 
tation  by  interested  persons  appearing  will  be,  unless 
otherwise  designated  by  the  Commission  or  the  pre¬ 
siding  officer  at  the  hearing,  in  the  order  of  time  in 
which  notices  of  intention  to  appear  are  received  and 
docketed  by  the  Office  of  the  Secretary  of  the  Com¬ 
mission. 

(e)  Upon  conclusion  of  the  hearings,  and  prior  to  final 
action  on  the  proposed  amendments,  the  Commission 
will  consider  all  relevant  matter  presented. 

By  direction  of  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary. 
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EXHIBIT  8 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the  Com¬ 
mission 


18  CFR,  Parts  153,  154,  155  and  250) 


Notice  Fixing  Date  of  Hearing  on  Proposed  Rule  Making 
and  Extending  Time  for  Filing  Notices  of 
Intention  to  Appear  at  Hearing 

July  2,  1948 

1.  Under  authority  of  provisions  of  the  Natural  Gas 
Act,  as  amended,  particularly  Sections  4, 15  and  16  thereof 
(52  Stat.  822,  829,  830;  15  U.  S.  C.  717c,  717n,  717o),  the 
Federal  Power  Commission  caused  to  be  published  in  the 
Federal  Register  June  22, 1948  (13  F.  R.  3343-3344)  Notice 
of  Hearing  on  Proposed  Rule  Making  in  the  above-entitled 
matter. 

2.  Said  Notice  of  Hearing  provided,  among  other  things, 
that  a  public  hearing  be  held  in  the  above-entitled  matter 
at  a  time  and  place  to  be  designated  subsequently  by  the 
Federal  Power  Commission  upon  notice  to  be  published  in 
the  Federal  Register  not  less  than  15  days  prior  to  the 
date  that  might  be  fixed  for  the  commencement  of  said 
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hearing.  Said  Notice  also  provided  that  any  interested 
person  might  appear  at  said  hearing  to  offer  evidence  pro¬ 
vided  that  not  later  than  July  15,  1948,  such  person  should 
file  with  the  Commission  a  notice  of  intention  to  appear 
containing  the  information  specified  in  paragraph  4(c)  of 
the  said  Notice  of  Hearing. 

3.  The  Commission  has  been  requested  to  extend  the 
time  allowed  for  filing  notices  of  intention  provided  for 
by  paragraph  4(c)  of  Commission’s  Notice  of  Hearing. 
It  appears  appropriate  in  the  circumstances  to  grant  an 
extension  of  time  and  also  to  fix  the  time  and  place  of 
hearing  as  hereinafter  provided. 

4.  Now,  therefore,  under  the  statutory  authority  here¬ 
inbefore  cited  and  in  accordance  with  the  aforesaid  Notice 
of  Hearing  published  June  22,  1948,  notice  is  hereby  given 
that: 

(a)  A  public  hearing  will  be  held  the  20th  day  of  Septem¬ 
ber,  1948,  at  10  a.  m.  (EDST),  in  the  Hearing  Boom 
of  the  Federal  Power  Commission,  1800  Pennsylvania 
Avenue  N.  W.,  Washington,  D.  C.,  concerning  the  pro¬ 
posed  rule  making  in  the  above-entitled  matter. 

(b)  Any  interested  person  may  appear  at  said  hearing  to 
offer  evidence  and  present  data,  views  or  arguments, 
provided  that  not  later  than  August  4,  1948,  such 
person  shall  file  with  the  Federal  Power  Commission, 
Washington  25,  D.  C.,  a  notice  of  intention  to  appear 
containing  the  information  specified  in  paragraph  4(c) 
of  the  aforesaid  Notice  of  Hearing  published  June  22, 
1948. 

By  the  direction  of  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary. 
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EXHIBIT  9 

BEFORE  THE 

FEDERAL  POWER  COMMISSION 

In  the  Matter  of 

Proposed  Amendment  of  Regulations  and  Approved 
Forms  Under  the  Natural  Gas  Act 

Docket  R-107 

Notice  of  Intention  to  Appear 

Pursuant  to  the  Commission’s  notices  of  April  6,  June 
15  and  July  2,  1948,  in  the  above-captioned  matter,  this 
notice  of  intention  to  appear  is  hereby  filed  with  the 
Commission. 

1.  Name  and  address  of  the  persons  appearing: 

Charles  V.  Shannon  and  Stanley  M.  Morley 
520  Shoreham  Building 
Washington  5,  D.  C. 

2.  They  will  appear  in  a  representative  capacity,  as  at¬ 
torneys,  on  behalf  of: 

Michigan  Consolidated  Gas  Company 
415  Clifford  Street 
Detroit  26,  Michigan 

3.  A  concise  statement  setting  forth  the  particular  pro¬ 
visions  of  the  proposed  amendments  on  which  evidence  is 
to  be  presented,  a  statement  of  position  as  to  these  speci¬ 
fied  provisions,  and  any  suggested  substitute  language. 


Michigan  Consolidated  Gas  Company  (“Michigan  Con¬ 
solidated”)  receives  its  supply  of  natural  gas  for  its  De¬ 
troit  and  Ann  Arbor  Districts  from  Panhandle  Eastern 
Pipe  Line  Company  (“Panhandle  Eastern”),  pursuant 
to  contracts  on  file  with  the  Commission.  Michigan  Con¬ 
solidated’s  participation  in  the  above  matter  is  primarily 
to  protect  its  rights  to  such  natural  gas  supply  from  any 
impairment. 
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The  proposed  rules  and  regulations  contain  numerous 
ambiguities  and  until  they  have  been  clarified  it  is  not 
possible  to  specify  precisely  what  testimony  or  evidence 
Michigan  Consolidated  will  desire  to  submit  at  the  hearing. 
However,  at  this  time,  it  can  be  stated  that  Michigan  Con¬ 
solidated  will  support  at  the  hearing  the  following  objec¬ 
tions  by  the  submission  of  evidence  and  will  also  support 
any  further  objections  it  may  have  upon  a  clarification  of 
the  language  of  the  proposed  rules. 

From  the  references  to  Section  4  of  the  Natural  Gas 
Act  and  the  omission  of  any  reference  to  Section  5,  it 
would  appear  that  the  proposed  regulations  have  been 
drafted  on  the  assumption  that  they  relate  merely  to  mat¬ 
ters  of  form  and  not  to  any  matters  of  substance.  How¬ 
ever,  the  regulations  themselves,  and  particularly  Sections 
154.81-154.85  clearly  involve  very  important  matters  of 
substance.  Thus,  Section  154.1  states  that  all  presently 
effective  schedules,  including  contracts,  “shall  be  revised.’ ’ 
Section  154.82  requires  that  all  schedules  and  contracts 
“shall  be  restated  and  filed  as  a  Tariff”  and  Section  154.84 
states  that  the  restatement  “shall  contain  the  provisions 
of”  existing  schedules  and  contracts.  This  section  fur¬ 
ther  provides  that  concurrent  with  such  restatement  a 
natural  gas  company  “may  propose  changes”  in  its  exist¬ 
ing  rates,  etc.  Section  154.40  requires  that  there  be  sub¬ 
mitted  as  part  of  the  proposed  “tariff”  a  service  agree¬ 
ment  which  apparently  is  to  supersede  any  contract  pres¬ 
ently  in  force. 

A  review  of  the  proposed  rules  clearly  shows  that  the 
Commission  proposes  to  recast  substantially  all  contracts 
presently  in  effect  between  natural  gas  pipeline  companies 
and  their  customers  into  one  form;  and  this  despite  the 
myriad  differences  existing  among  the  various  companies 
which  necessitated  and  dictated  the  distinctions  in  the  con¬ 
tracts.  Panhandle’s  many  contracts  on  file  with  this  Com¬ 
mission  contain  provisions  designed  to  meet  the  circum¬ 
stances  peculiar  to  the  specific  services  involved.  Its  con- 
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tracts  for  the  sale  of  natural  gas  to  Michigan  Consoli¬ 
dated  at  Ann  Arbor  and  Detroit  are  no  exception  and  con¬ 
tain  provisions  which  constitute  substantial  property  rights 
of  Michigan  Consolidated.  Panhandle’s  obligations  to 
Michigan  Consolidated  under  such  contracts  cannot  be  im¬ 
paired  or  otherwise  affected  by  a  purported  exercise  of 
the  Commission’s  rule-making  powers. 

Contrary  to  the  law,  the  Commission’s  Notice  of  June 
15,  1948,  in  this  matter,  states  in  Paragraph  3  that  the 
proposed  rules  “are  not  required  by  the  Natural  Gas  Act 
to  be  made  on  the  record  after  opportunity  for  hearing.” 
Both  the  Natural  Gas  Act  (Sec.  5(a))  and  the  Administra¬ 
tive  Procedure  Act  require  that  the  Commission  first  hold 
a  hearing  and,  upon  the  record  so  made,  make  the  requisite 
findings  before  the  Commission  may  prescribe  a  new  con¬ 
tract  to  be  in  effect  for  the  future.  Thus,  if,  as  seems  to 
be  clear,  the  Commission  proposes  with  one  stroke  to  cut 
down  all  contracts  it  must  first  comply  with  the  require¬ 
ments  of  Section  5(a)  of  the  Act  and  give  notice  to  all 
interested  parties  that  it  is  proposing  to  take  action  under 
that  Section  of  the  Act.  Moreover,  the  parties  to  any  con¬ 
tracts  which  may  be  altered  by  the  Commission’s  proposed 
action  are  entitled  to  the  protection  afforded  by  that 
Section. 

The  Commission’s  notices  refer  only  to  Sections  4,  15 
and  16  of  the  Act.  Such  sections  give  the  Commission  no 
authority  to  impair  the  obligation  of  contract.  Section  4 
requires  the  filing  of  rate  schedules  and  authorizes  the 
Commission  to  suspend  any  changes  in  such  schedules. 
Section  15  authorizes  the  Commission  to  hold  hearings 
and  prescribe  the  procedures  to  be  followed  in  such  hear¬ 
ings.  And  Section  16  is  the  “all  writs”  provision  of 
the  Act.  None  of  these  Sections  will  permit  the  Com¬ 
mission  to  avoid  the  requirements  of  Section  5(a).  This 
latter  Section  would  require  specific  findings,  supported 
by  substantial  evidence,  to  be  made  by  the  Commission 
with  respect  to  each  and  every  contract  to  be  modified  or 
changed  in  any  way. 


The  procedures  prescribed  by  the  rules  for  the  recasting 
of  rate  schedules  and  contracts  do  not  afford  purchasing 
companies  adequate  protection.  Section  154.85  provides 
that  any  natural  gas  company  restating  its  schedules  may 
informally  submit  its  proposed  revisions  to  the  staff  of 
the  Commission  for  suggestions,  or  may  obtain  the  staff’s 
advice  on  any  problem  of  restatement  prior  to  the  filing 
of  the  new  “tariff.”  No  notice  to  the  purchasing  com¬ 
panies  is  required  that  proposals  are  being  made  to  or  by 
the  staff  on  new  tariffs,  nor  is  opportunity  afforded  the 
purchaser  to  comment  on  proposals  of  either  the  seller 
or  the  staff.  Thus,  the  way  would  be  open  for  the  natural 
gas  pipeline  company  restating  its  “tariffs”  and  the  staff 
to  reach  a  complete  agreement  respecting  the  restatement 
all  unbeknown  to  the  purchasing  company  and  its  ulti¬ 
mate  consumers  who  are  the  persons  most  vitally  con¬ 
cerned.  This  situation  is  further  aggravated  by  the  pro¬ 
visions  of  Section  154.51,  authorizing  the  Commission  to 
make  tariffs  effective  on  less  than  30  days  notice.  The 
purchasing  company  should  be  permitted  to  be  heard  be¬ 
fore  any  such  action  is  taken. 

Wherefore,  Michigan  Consolidated  hereby  gives  notice 
that  it  will  appear  at  the  hearing  to  be  held  in  this  matter 
through  its  above-named  representatives  and  present  evi¬ 
dence  in  support  of  the  foregoing  objections  and  such 
further  objections  as  it  may  have  upon  a  clarification  of 
language  and  the  terms  of  the  proposed  rules  by  the  Com¬ 
mission. 

Respectfully  submitted, 

Michigan  Consolidated  Gas  Company. 

By  /s/  Stanley  M.  Morley, 

Its  Attorney. 

Wheat ,  May  and  Shannon 
520  Shoreham  Building 
Washington  5,  D.  C. 

August  3, 1948. 
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EXHIBIT  10 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153, 154.  155  and  250) 

Hearing  on  Proposed  Rule  Making 

Pleadings  and  Response  on  Behalf  of 
United  Gas  Pipe  Line  Company 

Now  come  George  D.  Fiser,  W.  Scott  Wilkinson,  and  C. 
Huffman  Lewis,  duly  qualified  and  acting  counsel  for 
United  Gas  Pipe  Line  Company,  hereinafter  called 
“ United’ ’  and  respectfully  show  that  on  behalf  of  “United” 
they  intend  to  make  an  appearance  at  such  hearing  or 
hearings  as  may  be  had  in  the  above  entitled  and  num¬ 
bered  cause  and  respectfully  show: 

(1)  Their  names  and  addresses  are  as  follows: 

George  D.  Fiser 
United  Gas  Building 
1525  Fairfield  Avenue 
Shreveport,  Louisiana 

W.  Scott  Wilkinson 
1525  Slattery  Building 
Shreveport,  Louisiana 
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C.  Huffman  Lewis 
1525  Slattery  Building 
Shreveport,  Louisiana 

(2)  Said  appearance  will  be  made  for  and  on  behalf  of 
“United”  whose  address  is  United  Gas  Building,  1525 
Fairfield  Avenue,  Shreveport,  Louisiana. 

(3)  Said  appearers  for  and  on  behalf  of  “United”  have 
and  do  by  these  presents  especially  assert  and  plead  that 
the  Federal  Power  Commission  is  without  lawful  authority 
or  jurisdiction,  in  this  rule  making  proceeding,  to  do  any 
of  the  following: 

(a)  Require  a  change  in  any  rate,  charge,  or  classification 
over  which  the  Federal  Power  Commission  has  juris¬ 
diction,  in  any  natural  gas  transportation,  purchase, 
service,  or  sales  contract  which  has  heretofore  or  may 
hereafter  be  entered  into  by  “United”  and  which 
has  heretofore  been  or  may  hereafter  be  lawfully  filed 
with  said  commission. 

(b)  Prohibit  any  Natural  Gas  Company  from  transporting 
or  selling  natural  gas,  subject  to  the  jurisdiction  of 
the  Federal  Power  Commission  or  contracting  with 
respect  thereto,  except  for  rates  which  “shall  be 
clearly  stated  in  cents  or  in  dollars  and  cents  per 
unit.” 

(c)  Order  a  change  in  any  rate,  charge  or  classification 
except  after  a  hearing  and  a  lawful  finding  that  the 
rate,  charge  or  classification  in  question  is  unjust,  un¬ 
reasonable,  unduly  discriminatory,  or  preferential. 

(d)  In  any  wise  impair  the  freedom  and  lawful  right  of  a 
natural  gas  company  to  contract  for  the  transporta¬ 
tion,  purchase  or  sale  of  natural  gas  or  the  use  of 
facilities  therefor,  subject  to  the  jurisdiction  of  the 
commission,  in  any  manner  it  may  desire,  as  long  as 
the  particular  rate,  charge,  or  classification  involved 
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is  not  unjust,  unreasonable,  unduly  discriminatory, 
or  preferential. 

(e)  Proposed  rule  154.38(d)  will  be,  if  adopted,  illegal, 
null  and  void  as  applied  to  “United”  or  any  other 
Natural  Gas  Company,  because  the  effect  of  same  as 
to  existing  contracts  not  in  conformity  therewith  will 
be  to  nullify  same  without  a  hearing  and  a  lawful 
finding  of  fact  that  the  contract  in  question  is  unjust, 
unreasonable,  unduly  discriminatory  or  preferential, 
and  with  respect  to  the  Natural  Gas  Company  affected, 
would  amount  to  a  taking  of  property  without  due 
process  of  law  in  violation  of  the  Constitution  of  the 
United  States. 

(4)  There  is  annexed  hereto  and  made  part  hereof  with 
the  same  effect  as  if  herein  set  forth  in  full  as  Exhibit  I, 
a  copy  of  the  data,  views  and  comments  of  “United” 
dated  May  7th,  1948,  heretofore  filed  in  this  proceeding. 

(5)  The  proposed  new  rules  are  far-reaching  and  almost 
revolutionary  in  their  effect.  Their  full  impact  cannot  be 
completely  evaluated  at  this  time. 

(6)  It  has  been  stated  that  these  rules  relate  only  to 
mere  matters  of  form.  With  that  statement  we  disagree, 
because  rights  of  substance  will  be  impaired.  The  follow¬ 
ing  results  flowing  from  the  application  of  said  proposed 
rules  affect  substantive  rights  of  all  natural  gas  com¬ 
panies: 

(a)  With  some  possible  exceptions,  every  gas  sales  con¬ 
tract  will  have  to  be  re-negotiated,  restated  in  rate 
schedule  form  and  embodied  in  a  tariff,  the  form  and 
composition  of  which  is  specified  in  detail. 

(b)  Every  transportation  or  sale  of  gas  subject  to  the 
jurisdiction  of  the  F.  P.  C.  must  be  made  on  the  basis 

%of  a  rate  or  consideration  that  is  expressed  in  cents 
or  in  dollars  and  cents  per  unit.  For  example,  per- 
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centage  or  profit  sharing  resale  contracts,  of  which 
there  are  many,  will  be  outlawed. 

(c)  So  called  escalator  clauses,  including  tax  adjustments, 
field  price  adjustments,  etc.,  both  present  and  future, 
are  prohibited. 

(d)  The  material  required  to  be  supplied  with  the  filing 
of  a  rate  schedule  and  the  implications  thereof,  place 
an  unfair  and  unjustified  burden  on  natural  gas  com¬ 
panies  (see  Sections  154.62  and  154.63). 

In  complying  with  these  particular  Sections,  a  com¬ 
pany  is  in  effect  being  required  to  accept  original  cost 
less  accrued  depreciation  as  a  rate  base.  These  pro¬ 
visions  are  apparently  designed  for  rate  making  pur¬ 
poses.  Their  effect  is  to  ignore  prudent  investment 
and  to  disregard  all  amounts  in  account  100.5.  Piece¬ 
meal  rate  making  or  rate  cases  may  also  be  a  result. 

(e)  The  allocation  of  costs  required  by  these  provisions 
are  unduly  burdensome. 

(f)  The  sanctity  of  existing  gas  sales  contracts,  transpor¬ 
tation  contracts,  and  gas  purchase  contracts,  which 
have  heretofore  been  made  lawfully  effective  by  the 
Federal  Power  Commission,  and  which  were  the  basis 
of  financing,  may  be  impaired. 

(g)  Future  financing  may  be  made  exceedingly  difficult. 

(h)  The  practical  impact  of  the  proposed  new  rules  in 
their  present  form  is  to  place  an  unduly  heavy  burden 
and  expense  on  natural  gas  companies,  particularly 
those  in  the  situation  of  “United.”  The  authority 
of  management  will  be  greatly  curtailed  and  will  in 
substantial  measure,  with  respect  to  the  subject  mat¬ 
ter  under  consideration,  be  taken  over  by  the  Federal 
Power  Commission  and  its  staff. 

(i)  Section  154.23  implies  that  the  Commission  may  ac¬ 
cept  one  part  of  the  rate  filing  and  not  the  whole 
thereof.  This  can  be  serious.  Usually  each  part  of 
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a  rate  filing  and  rate  schedule  is  part  of  an  integrated 
whole.  The  Commission  could  accept  one  part  of  a 
rate  schedule  and  reject  some  other  part  which  may 
have  been  very  material  in  making  possible  the  part 
accepted  by  the  Commission. 

(j)  The  prohibition  of  escalator  clauses  (see  Section 
154.38(d))  both  present  and  future,  besides  being  il¬ 
legal  as  hereinabove  pointed  out,  will  as  a  practical 
matter  tend  to  depress  the  field  prices  of  natural  gas. 
The  proposed  new  rules  with  respect  to  escalator 
clauses  are  in  conflict  with  the  attitude  heretofore 
taken  by  the  administrative  agencies  of  the  States  of 
Texas  and  Louisiana. 

(7)  “ United’ 1  expressly  requests  the  right  and  privilege 
to  put  on  such  witnesses  as  may  be  reasonably  necessary 
to  support  the  facts  and  conclusions  hereinabove  set  forth 
and  the  facts  and  conclusions  set  forth  in  Exhibit  I. 

“ United’ ’  expressly  requests  the  right  and  privilege  to 
cross-examine  all  witnesses  who  may  testify  in  this  pro¬ 
ceeding,  except  its  own  witnesses.  “United”  expressly 
requests  the  right  and  privilege  of  oral  argument  after  the 
record  has  been  completed  in  this  cause  and  likewise  re¬ 
quests  the  right  and  privilege  of  filing  briefs  and  such 
other  rights  and  privileges  as  may  be  accorded  by  the 
Natural  Gas  Act  and  the  Administrative  Procedure  Act. 

It  is  impossible  to  foresee  at  this  time  all  of  the  objec¬ 
tions  to  the  proposed  new  rules;  however,  it  is  believed 
the  evidence  to  be  adduced  at  the  hearing  herein  by  the 
many  Natural  Gas  Companies  which  will  participate  in 
same  will  demonstrate  other  and  additional  objections  and 
suggestions,  to  those  made  in  this  response,  and  “United” 
especially  reserves  the  right  to  assert  and  plead  such  other 
and  additional  objections  and  suggestions  and  to  offer 
evidence  in  support  thereof,  in  the  same  manner  and  with 
the  same  effect  as  if  herein  specifically  set  forth. 

Wherefore,  appearers  pray  for  and  on  behalf  of  “United” 
that  the  objections  hereinabove  made  and  referred  to  be 
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sustained,  and  that  the  proposed  new  rules  be  not  adopted 
and  that  this  proceeding  be  dismissed  and  terminated; 
and  in  any  event,  that  “Uni ted”  be  permitted  to  appear, 
plead  and  participate  herein  as  above  requested.  “United” 
further  prays  that  its  lawful  rights  be  preserved  and  not 
prejudiced  herein,  and  for  such  further  general  and  equit¬ 
able  relief  and  orders  in  the  premises  as  it  may  be  en¬ 
titled  to. 

Respectfully  submitted, 

/s/  Geo.  D.  Fiseb, 

W.  Scott  Wilkinson, 

C.  Huffman  Lewis, 

For  and  on  behalf  of 
United  Gas  Pipe  Line  Company 

Wilkinson,  Lewis  &  Wilkinson, 

Of  Counsel. 

State  of  Louisiana  ) 

Parish  of  Caddo  ) 

Personally  came  and  appeared  before  me  the  under¬ 
signed,  Notary  Public  in  and  for  said  Parish  and  State, 
M.  A.  Abernathy  and  George  D.  Fiser,  residents  of  said 
Parish  and  State,  who  being  by  me  Notary  first  duly 
sworn,  depose  and  say: 

That  they  are  the  duly  qualified  and  acting  Vice  Presi¬ 
dent  and  General  Counsel,  respectively,  of  United  Gas 
Pipe  Line  Company;  that  they  have  read  the  foregoing 
response  and  are  familiar  with  the  matters  and  things 
therein  set  forth  and  that  same  are  true  and  correct  to 
the  best  of  their  knowledge  and  belief. 

/s/  M.  A.  Abernathy. 

/s/  Geo.  D.  Fiser. 

Sworn  to  and  subscribed  before  me,  Notary,  on  this 
the  6th  day  of  July,  1948. 

/s/  Rai  S.  Melton, 

(Seal)  Notary  Public. 
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EXHIBIT  I 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153,  154,  155  and  250) 


Notice  of  Proposed  Rule  Making 
Data,  Views  and  Comments  of 
United  Gas  Pipe  Line  Company 

May  7,  1948 


Now  comes  United  Gas  Pipe  Line  Company,  hereinafter 
called  “United”  and  respectfully  shows: 

I. 

The  properties  of  United  consist  of  approximately  6,300 
miles  of  main  transmission  lines,  and  988  miles  of  field 
lines. 

At  the  present  time  United  is  selling  natural  gas  under 
city  gate  contracts  to  distributing  companies  for  resale  in 
175  cities  and  towns  in  the  State  of  Texas,  127  in  the 
State  of  Louisiana,  52  in  the  State  of  Mississippi,  5  in 
the  State  of  Alabama  and  3  in  the  State  of  Florida. 

Sale  of  natural  gas  for  resale  in  said  cities  and  towns 
is  legally  either  intrastate  or  interstate  in  its  nature,  as 
follows : 
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Numzber  of  Cities  and  Towns 


Intrastate 

Interstate 

Texas  . 

163 

12 

Louisiana  . 

119 

8 

Mississippi  . 

26 

25 

Alabama  . 

0 

5 

Florida  . 

0 

3 

Total . 

.  308 
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As  shown  above  United’s 

city  gate  sales 

are  predomi- 

nantly  intrastate;  however,  if  the  proposed  rules  affecting 
interstate  sales  are  adopted  the  resulting  impact  will  also 

indirectly  affect  the  intrastate  sales. 

n. 

In  practically  every  instance  all  sales  of  gas  by  United 
to  distributing  companies  serving  said  cities  and  towns 
aforesaid  are  made  under  contracts  which,  with  respect 
to  the  sale  of  other  than  domestic  gas  by  the  distributing 
company  to  the  plants  consuming  same,  provide  that  the 
distributing  company  will  pay  to  United  a  percentage  of 
the  amount  received  or  receivable  from  the  sale  of  such 
gas,  provided  that  United  shall  not  receive  less  than  a 
specified  minimum  price  per  Mcf  without  its  consent.  For 
brevity  such  contractual  arrangements  will  be  referred 
to  as  “percentage  contracts.” 

m. 

Such  percentage  contracts  are  very  much  desired  by 
most  distributing  companies  served  by  United  because 
of  the  flexibility  which  they  allow  in  competing  with  other 
fuels  as  well  as  other  sources  of  natural  gas  supply. 

United  believes  that  such  distributing  companies  will 
not  be  willing  to  cancel  and  supersede  such  percentage 
contracts. 
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IV. 

The  proposed  new  rules  would  have  the  effect  of  abro¬ 
gating  all  such  percentage  contracts  where  interstate  com¬ 
merce  is  involved  and  would  require  United  to  negotiate 
and  enter  into  new  service  agreements  with  distributing 
companies  which  are  not  subject  to  the  jurisdiction  of 
the  Federal  Power  Commission,  but  are  generally  subject 
to  State  or  local  regulation. 

The  proposed  new  rules  would  say  in  effect  to  distribut¬ 
ing  companies  that  “you  cannot  sell  natural  gas  to  your 
industrial  customers  on  the  basis  of  a  percentage  contract 
with  your  supplier.”  This  indirect  regulation  of  the  dis¬ 
tributing  business  is,  we  think,  prohibited  by  Section  1  (b) 
of  the  Natural  Gas  Act. 

Regulatory  authorities  in  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida  having  jurisdiction  over  the  local 
distribution  of  natural  gas  have  generally  by  their  actions 
approved  said  percentage  contracts,  and  we  do  not  believe 
as  a  general  rule  that  they  can  be  eliminated  or  changed 
without  the  consent  of  such  regulatory  authorities.  For 
instance,  on  the  14th  of  November,  1933,  in  Gas  Utilities 
Docket  No.  9,  the  Railroad  Commission  of  Texas  issued 
an  order  which  is  presently  in  force  and  which  reads  in 
part  as  follows: 

“2.  The  fair  and  reasonable  method  of  fixing  rea¬ 
sonable  compensation  to  the  pipe  line  and  to  the  dis¬ 
tribution  system  for  natural  gas  sold  by  such  distribu¬ 
tion  systems  to  industrial  consumers  is  a  division  of 
the  proceeds  from  the  sales  of  such  industrial  gas  to 
consumers  located  within  the  city  limits.  Under  or¬ 
dinary  circumstances,  the  fair  and  reasonable  division 
of  the  proceeds  of  such  industrial  sales  is  85%  of 
such  proceeds  to  the  pipe  line  and  15%  of  such  pro¬ 
ceeds  to  the  distribution  system.  However,  a  fair  and 
reasonable  division  may  vary,  depending  on  the  facts 
shown  to  exist  in  each  particular  case,  so  that  the 
pipe  line  shall  receive  from  80%  to  90%  of  such  pro¬ 
ceeds,  and  the  distribution  system  shall  receive  from 
10%  to  20%  of  such  proceeds.” 
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V. 

All  of  the  percentage  contracts  of  United  involving  in¬ 
terstate  commerce  have  been  accepted  by  the  Commission 
as  rate  schedules  in  their  present  form  and  are  legally  in 
effect. 

These  percentage  contracts  constitute  property  rights 
involving  the  sale  of  a  commodity,  which  rights  cannot  be 
taken  from  the  distributing  companies  or  United  without 
violating  the  Constitution  of  the  United  States. 

VI. 

United  has  various  gas  transportation  contracts  which 
are  designed  to  cover  particular  situations  and  problems, 
and  it  will  be  extremely  difficult  if  not  impossible  to  re¬ 
negotiate  and  rewrite  these  so  as  to  comply  with  the  pro¬ 
posed  new  rules.  For  illustration,  see  United  Gas  Pipe 
Line  Schedules  Nos.  86,  99- A  and  99-B. 

United  is  not  generally  engaged  in  the  transportation 
of  natural  gas  for  others,  but  rather  in  the  sale  of  natural 
gas,  and  such  transportation  contracts  as  it  has  are  es¬ 
pecially  made  to  fit  particular  situations. 

All  interstate  transportation  contracts  of  United  have 
been  duly  filed  with  the  Federal  Power  Commission  and 
made  effective  by  the  Natural  Gas  Act  and  the  rules  and 
regulations  issued  thereunder,  and  to  eliminate  these  con¬ 
tracts  and  require  the  rewriting  of  same  as  contemplated 
by  the  proposed  new  rules  would  amount  to  a  taking  of 
United’s  property  in  violation  of  the  Constitution  of  the 
United  States. 

vn. 

United  has  various  contracts  for  the  transportation  and 
sale  of  natural  gas,  now  lawfully  in  effect  containing  tax 
or  other  adjustment  clauses,  which  clauses  would  be  elimi¬ 
nated  by  the  proposed  new  rules.  These  contracts  pro¬ 
vide  for  adjustments  which  if  in  favor  of  United,  would 
represent  sums  of  money  which  would  not  be  kept  and 
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retained  by  United  and  therefore  would  not  represent  a 
change  in  rates. 

To  impair  such  contracts  would  be  in  violation  of  the 
rights  of  United  as  guaranteed  by  the  Constitution  of 
the  United  States. 

vm. 

In  practically  all  cases  where  United  sells  to  other  pipe 
line  companies  United  does  not  sell  their  entire  require¬ 
ments.  These  contracts  contain  provisions  covering  the 
percentage  of  the  customer’s  requirements  which  United 
is  obligated  to  supply,  and  also  operating  conditions  and 
how  they  must  be  dealt  with  and  many  other  features 
which  have  to  do  with  one  particular  sale  only.  It  would 
be  utterly  impossible  to  combine  these  many  features  in 
one  uniform  service  agreement  that  would  be  satisfactory 
to  all  concerned.  Gas  is  delivered  from  different  lines 
and  different  sources  in  each  case.  The  price  of  necessity 
is  different  in  practically  every  case,  as  for  instance: 

Memphis  Natural  Gas  Company  (Texas  Gas  Transmission 

Company) 

Outside  Supply  Agreement-United ’s  Rate  Schedule 

No.  78- A 

United  to  supply  50%  of  the  excess  of  the  customer’s 
requirements  over  that  supplied  from  various  sources  in 
the  Monroe  Field.  United’s  gas  comes  from  the  Lisbon 
Field  at  present  and  is  transported  by  Texas  Gas  to  Guth¬ 
rie  Station.  The  price  is  8JA^/Mcf  subject  to  adjustment 
for  Btu  and  for  100%  increase  in  taxes  after  April  16, 
1945 — Pressure  base  8  oz.  14.4. 

Memphis  Natural  Gas  Company  (Texas  Gas  Transmission 

Company) 

Monroe  Agreement — United’s  Rate  Schedule  No.  78-B 

United  to  supply  34%  of  the  Buyer’s  requirements  for 
Monroe  Field  gas.  The  price  is  5.75^/Mcf  corrected  to 
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8  oz.  14.4#  from  an  8  oz.  14.65#  base.  Subject  to  addi¬ 
tional  taxes  after  March,  1943. 

Mississippi  River  Fuel — United’s  Rate  Schedules 
Nos.  9,  10  and  11 

United  to  supply  40%  of  the  line  requirements.  This 
gas  is  generally  supplied  from  the  Carthage-Sterlington 
Line  and  also  from  time  to  time  in  part  from  the  Sarepta- 
Sterlington  Line. 

The  contract  is  on  8  oz.  14.4#  and  priced  at  38^/Mcf 
Demand  Charge  and  5^/Mcf  Commodity  Charge.  Btu  ad¬ 
justment  limited  to  5%  plus.  Subject  to  50%  of  the  addi¬ 
tional  taxes  after  September  7,  1945  with  a  limit  of 
2^/Mcf. 

Southern  Natural  Gas  Company — 

United’s  Rate  Schedule  No.  87. 

United  to  supply  26%  of  requirements. 

Carthage  gas  supplied  through  the  Carthage  Line.  Same 
rate  as  Mississippi  River  Fuel  with  50%  of  taxes  after 
July  1,  1945,  with  a  limit  of  2^/Mcf  8  oz.  14.4#. 

Southern  Natural  Gas  Company — 

United’s  Rate  Schedule  No.  87. 

Gas  supplied  from  Floyd  Field  and  priced  at  5.75^  per 
Mcf  with  the  same  tax  adjustment. 

Texas  Eastern  Transmission  Company — 

United’s  Rate  Schedule  No.  97. 

United  to  supply  25%  of  Buyer’s  requirements.  Gas 
supply  is  Carthage  Field  through  the  20  inch  line  to  Long¬ 
view.  Priced  at  2#  14.7#  and  7.5^  5  years;  8.5^  5  years; 
9.5^  5  years;  10.5^  5  years.  7/$  of  taxes  increased  after 
January  20,  1947.  Actually  this  is  a  20-year  agreement 
@  9^/Mcf  so  arranged  as  to  not  penalize  the  customer 
during  the  initial  years  of  operation. 

Such  contracts  are  presently  lawfully  in  effect  and  the 
effect  of  the  proposed  new  rules  would  eliminate  same 
and  thus  United’s  contractual  rights  would  be  impaired 
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in  a  manner  in  conflict  with  the  Constitution  of  the  United 
States. 

IX. 

The  foregoing  paragraphs  demonstrate  that  the  pro¬ 
posed  new  rules  as  applied  to  United  are  not  susceptible 
of  practical  application,  and  as  to  United  are  unreason¬ 
able,  arbitrary  and  discriminatory  and  if  made  effective 
would  violate  the  constitutional  rights  of  United. 

United  has  contracts  with  a  large  number  of  customers 
and  is  continually  making  changes  in  contracts  with  such 
customers  as  well  as  adding  new  customers,  and  the  pro¬ 
posed  rules  would  require  United  to  furnish  rate  case 
studies  to  the  Commission  in  connection  with  all  changes 
in  rates  and  for  all  new  customers,  which  would  require 
United  to  provide  a  greatly  increased  staff  of  engineers 
and  accountants  at  a  great  expense  for  the  preparation 
of  such  studies. 

United’s  rights  in  all  of  the  contracts  above  referred  to 
cannot  lawfully  be  impaired  by  the  promulgation  of  the 
new  rules  aforesaid. 

X 

United’s  representatives  conferred  preliminarily  with 
the  Staff  of  the  Commission  about  the  proposed  new  rules 
on  April  29th,  1948,  and  in  an  effort  to  cooperate  with 
the  Commission  to  see  if  there  can  be  an  acceptable  solu¬ 
tion  to  the  problems  presented,  United  requests  the  oppor¬ 
tunity  to  more  fully  explain  and  demonstrate  the  practical 
impact  of  the  proposed  rules  on  United  as  well  as  the 
legal  problems  presented. 

Wherefore  United  prays:  (1)  that  the  proposed  new 
rules  be  not  adopted;  (2)  that  if  adopted,  exemptions  be 
granted  United  in  line  with  the  comments  and  objections 
above  set  forth;  (3)  that  United  be  granted  the  opportun¬ 
ity  of  sustaining  its  position  as  above  set  forth;  (4)  that 
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such  further  relief  be  granted  United  as  may  be  legal  and 
equitable  in  the  premises;  (5)  that  United ’s  right  to  as¬ 
sert  its  legal  rights  and  objections  be  in  no  wise  prejudiced. 

Respectfully  submitted, 

/s/  Geo.  D.  Fiseb, 

/s/  C.  Huffman  Lewis, 
Counsel  for 

United  Gas  Pipe  Line  Company 

Shreveport,  Louisiana, 

May  7, 1948. 

Address  of  Counsel: 

Geo.  D.  Fiser 
United  Gas  Building 
Shreveport,  Louisiana 
C.  Huffman  Lewis 
Slattery  Building 
Shreveport,  Louisiana 

Of  Counsel: 

Wilkinson,  Lewis  &  Wilkinson 
Shreveport,  Louisiana 
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EXHIBIT  11 

FEDERAL  POWER  COMMISSION 
WASHINGTON  25 


September  2,  1948 

To  All  Natural-Gas  Companies: 

In  re: 

Docket  No.  R-107 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  the  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation  or 
Sale  of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 

Transmitted  herewith  is  a  revision  of  the  proposed  re¬ 
vised  Rules  governing  the  Form,  Composition,  Filing  and 
Posting  of  Rate  Schedules  and  Tariffs  for  the  Transpor¬ 
tation  or  Sale  of  Natural  Gas  subject  to  the  jurisdiction 
of  the  Commission. 

Following  the  Commission’s  notice  of  proposed  rule- 
making  in  this  matter,  dated  April  6,  1948,  and  the  pub¬ 
lication  of  such  notice  and  the  proposed  amendments  in 
the  Federal  Register  on  April  16,  1948  (13  F.  R.  2045- 
2050),  a  number  of  parties  availed  themselves  of  the  op¬ 
portunity  provided  to  submit  their  views  and  comments 
on  the  proposed  amendments.  Likewise,  following  notices 
given  by  the  Commission,  June  15  and  July  2,  1948,  of  the 
date  fixed  for  hearing  and  of  the  opportunity  afforded 
interested  persons  to  file  notice  of  intention  to  appear, 
some  thirty-one  interested  parties  have  filed  twenty-one 
statements  of  their  positions  as  to  particular  provisions  of 
the  proposed  amendments.  These  contain  many  specific 
suggestions  as  to  changes  of  language. 

A  considerable  number  of  these  suggestions  by  natural- 
gas  companies  are  constructive  and  have  been  reflected  in 
tiie  revision  transmitted  herewith.  It  is  believed  that  the 
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modifications  which  have  been  made  clarify  the  proposed 
revised  Rules,  meet  many  of  the  objections  raised  to  the 
original  draft,  and  accordingly  will  contribute  to  the  prog¬ 
ress  of  the  hearing  heretofore  ordered  to  commence  at 
10:00  a.  m.  (EDST),  September  20,  1948,  in  the  Hearing 
Room  of  the  Federal  Power  Commission,  1800  Pennsyl¬ 
vania  Avenue,  N.  W.,  Washington,  D.  C. 

Very  truly  yours, 


Enclosure 


/s/  J.  H.  Gutride, 

Acting  Secretary. 


NOTE 


Changes  Made  in  the  Proposed  Rules  Contained  in 
the  Notice  of  April  6,  1948,  are  Indicated  in  the  Fol¬ 
lowing  Manner: 


Words  eliminated  are  shown  by  striking,  as  agreement. 
Words  added  are  shown  in  italics,  as  agreement. 


CODE  OF  FEDERAL  REGULATIONS 
TITLE  18 — ‘CON SERV ATION  OF  POWER 
CHAPTER  I— FEDERAL  POWER  COMMISSION 
SUBCHAPTER  E— REGULATIONS  UNDER  THE 
NATURAL  GAS  ACT 


Part  153 — Application  for  Authorization  to  Export  or 

Import  Natural  Gas 


Sec. 


153.8  Filing  of  Contracts,  Rate  Schedules,  etc. 


§  153.8  Filing  of  contracts,  rate  schedules,  etc.  Persons 
authorized  to  export  natural  gas  from  the  United  States 
to  a  foreign  country  or  to  import  natural  gas  from  a  for¬ 
eign  country  shall  file  two  full  and  complete  copies  of 
every  contract  and  the  amendments  thereto,  presently  or 
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hereafter  effective,  for  such  export  or  import,  together 
with  all  rate  schedules,  agreements,  leases  or  other  writ¬ 
ings,  tariffs,  classifications,  services  rules  and  regulations 
relative  to  such  export  or  import  in  the  manner  specified  in 
Part  154,  except  that  the  requirements  of  Section  154.31 
through  Section  154.41  shall  not  be  applicable. 

Part  154 — Rate  Schedules  and  Tariffs 

Application 

Sec. 

154.1  Application — Obligation  to  File 

Definitions 

154.11  Rate  Schedule 

154.12  Contract 

154.13  Service  Agreements 

154.14  FPC  Gas  Tariff 

154.15  Filing  Date 

154.16  Posting 

In  General 

154.21  Effective  Tariff 

154.22  Notice  Requirements 

154.23  Acceptance  for  Filing  not  Approval 

154.24  Rejection  of  Material  Submitted  for  Filing 

154.25  Informal  Submission  for  Staff  Suggestions 

154.26  Number  of  Copies 

154.27  Comments  by  Interested  Parties 

Form  and  Composition  of  Tariff 

154.31  Application 

154.32  Form,  Type,  and  Size 

154.33  Binder,  Title  Page  and  Arrangements 

(a)  Identification 

(b)  Numbering  of  Sheets 

(c)  Issuing  Officer  and  Issued  Date 

(d)  Effective  Date 
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(e)  Sheets  Filed  to  Comply  with  Commission  Orders 

154.34  Composition  of  Tariff 

154.35  Table  of  Contents 

154.36  Preliminary  Statement 

154.37  Map 

154.38  Composition  of  Rate  Schedule 

(a)  Title 

(b)  Availability 

(c)  Applicability  and  Character  of  Service 

(d)  Statement  of  Rate 

(e)  Minimum  Bill 

(f)  Other  Provisions 

(g)  Applicable  General  Terms  and  Conditions 

154.39  General  Terms  and  Conditions 

154.40  Composition  of  Service  Agreement 

154.41  Index  of  Purchasers 

Special  Permissions 

154.51  Waiver  of  Notice  Requirements 

154.52  Exception  to  Form  and  Composition  of  Tariff 

Method  of  Submission  for  Filing 

154.61  Application 

154.62  Material  Submitted  with  Initial  Tariffo,-  Rate 

Schedule,  or  Executed  Service  Agreement  er 
Parts  Thereof 

(a)  Statement  of  the  Reasons  for  Initial  Tariff,  Rate 

Schedule  or  Part  Thereof 

(b)  Estimate  of  Sales  and  Revenues 

(u) — Comparison  with  Other  Tariffs  or  Parts  Thereof — 
•fd) — Relationship  to  Costs 

(c)  Basis  of  the  Rate  or  Charge  in  Initial  Rate  Schedule 

154.63  Material  Submitted  with  Changes  in  a  Tariff,  Exe¬ 

cuted  Service  Agreement  or  Part  Thereof 

(a)  Statement  of  Reasons  for  Change 

(b)  Comparison  of  Sales  and  Revenues 

fe) — Comparison  -with  Other  Tariff o-or  Part  Thoreof — 

(c)fd)  Rate  Increase  Applications 
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(d)  (e)  Submission  of  Material  by  Reference 
(e)  Change  in  Executed  Service  Agreement 

154.64  Cancellation  or  Termination 

154.65  Adoption  of  Tariff  by  Successor 

Restatement  of  Schedule  Filed  Pbiob 
To . 1 

154.81  Application 

154.82  Requirement  for  Restatement 

154.83  Filing  Date  of  Restatement 

154.84  Plan  of  Restatement 

154.85  Status  of  Contracts  Filed  as  Rate  Schedules  and 

Restated 

154.86  Availability  of  Commission  Staff  for  Advice  Prior 

to  Formal  Filing 

Application 

§  154.1  Application; — Obligation  to  File.  On  and  after 
. 1  every  natural-gas  com¬ 
pany  shall  file  with  the  Commission  and  post  in  conformity 
with  the  requirements  of  this  Part,  schedules  showing  all 
rates,  and  charges  and  services  .for  any  transportation  or 
sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission  and  the  classifications,  practices,  rules  and  regula¬ 
tions  affecting  such  rates,  charges  and  services,  together 
with  all  contracts  in  any  maimer  affecting  or  relating 
thereto :  Provided,  however,  that  all  such  presently  effec¬ 
tive  schedules  filed  with  the  Commission  before  the  afore¬ 
said  date  shall  be  revised,,  restated  as  set  forth  in  Section 
154.82  to  conform  with  the  following  rules  and  regulations, 
and  filed  and  posted  on  or  before  the  dates  specified  in  Sec¬ 
tion  154.83. 

Definition  of  Tebms  Used  in  This  Past 

§  154.1  Rate  Schedule.  The  term  “rate  schedule” 
means  a  statement  of  a  single  rate  or  charge  for  a  particular 


i  Effective  date  of  role*. 
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classification  applicable  to  service  of  a  particular  character 
•for  er  4b  connection  with  any  0/  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of  the  Commission, 
and  all  terms,  conditions,  classifications,  practices,  services, 
rules  and  regulations  affecting  such  rate  or  charge.  This 
term  also  includes  any  contract,  for  the -exchange- or- pooling 
-of  -natural -gae  or-for-  coordination  of  facilities  for  which 
special  permission  has  been  obtained  in  accordance  with 
Section  154.52  of  this  Part 

§  154.12  Contract  The  term  “contract”  means  any 
agreement  which  in  any  manner  affects  or  relates  to  rates, 
charges,  classifications,  practices,  rules,  regulations  or 
services  for  any  -or-  in  connection  with  transportation  or 
sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission.  This  term  includes  an  executed  service  agree¬ 
ment 

§  154.13  Service  Agreement.  The  term  “service  agree¬ 
ment”  means -a  an  unexecuted  form  of  agreement  for  ser¬ 
vice  under  a  natural-gas  company’s  Tariff. 

§  154.14  Tariff  or  FPC  Gas  Tariff.  The  term  “Tariff” 
or  “FPC  Gas  Tariff”  means  a  compilation,  in  book  form, 
of  all  of  the  effective  rate  schedules,  ferroo  of-  service  agree- 
■monte  of  a  particular  natural-gas  company,  and  a  copy  of 
each  form  of  service  agreement,  -and  contracts  other  than 
executed -oorvioo  agreements. 

§  154.15  Filing  Date.  The  term  “filing  date”  means  the 
day  on  which  a  tariff  or -any  part  thereof  or  a  contract  is 
received  in  the  office  of  the  Secretary  of  the  Commission 
for  filing  in  compliance  with  the  requirements  of  this  Part. 

§  154.16  Posting.  The  term  “posting”  means  (a)  mak¬ 
ing  a  copy  of  a  natural-gas  company’s  Tariff  and  contracts 
available  during  regular  business  hours  for  public  inspec¬ 
tion  in  a  convenient  form  and  place  at  the  natural-gas 
company’s  nffirps  .principal  and  rKgfnV*  nr  drtriainw  office 

■during  regular  buoinoco-hours  where  business  is  conducted 
with  affected  customers  and  (b)  mailing  to  each  customer 
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affected  a  copy  of  such  Tariff  or  part  thereof  at  the  time  it 
is  sent  to  the  Commission  for  filing. 

In  General 

§  154.21  Effective  Tariff.  The  effective  Tariff  of  a  nat¬ 
ural-gas  company  shall  be  the  Tariff  filed  pursuant  to  the 
requirements  of  this  Part,  and  permitted  by  the  Commis¬ 
sion  to  become  effective.  No  natural-gas  company  shall 
directly  or  indirectly,  demand,  charge  or  collect  any  rate 
or  charge  for  or  in  connection  with  the  transportation  or 
sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  or  impose  any  classifications,  practices,  sorviooo» 
rules  or  and  regulations,  -or  demand,  collect  or  receive  any 
rates  or  charges  different  from  those  prescribed  in  its  effec¬ 
tive  Tariff  and  executed  service  agreements  on  file  with  the 
Commission,  unless  otherwise  specifically  provided  by  order 
of  the  Commission. 

§  154.22  Notice  Requirements.  All  Tariffs,  and  contracts 
or  any  part  thereof  and -executed- service  agreements  shall 
be  filed  with  the  Commission  and  posted  not  less  than  thirty 
days  nor  more  than  sixty  days  prior  to  the  proposed  effec¬ 
tive  date  thereof,  unless  a  shorter  different  period  of  time 
is  provided  by  order  of'  permitted  by  the  Commission  in 
accordance  with  Section  154.51.  Provided,  however,  that 
no  natural-gas  company  shall  file  under  this  Part  any  new 
rate  schedule  or  contract  for  the  performance  of  any  serv¬ 
ice  for  which  a  certificate  of  public  convenience  and  neces¬ 
sity  must  be  obtained  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  i until  such  certificate  has  been  issued. 
Nothing  herein  shall  be  construed  as  preventing  the  natu¬ 
ral-gas  company  from  entering  into  any  such  agreement 
prior  to  the  granting  of  such  a  certificate. 

§  154.23  Acceptance  for  Filing  not  Approval.  The  ac¬ 
ceptance  for  filing  of  any  Tariff,  executed  service  agreement 
contract  or  part  thereof  is  not  to  be  considered  as  approval 
by  the  Commission. 
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§  154.24  Rejection  of  Material  Submitted  for  Filing.  The 
Commission  reserves  the  right  to  reject  any  material  sub¬ 
mitted  for  filing  which  fails  to  comply  with  the  require¬ 
ments  set  forth  in  this  Part. 

§  154.25  Informal  Submission  for  Staff  Suggestions.  Any 
natural-gas  company  may  informally  submit  a  Tariff  or 
any  part  thereof  or  material  relating  thereto  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission  prior  to  filing. 

§  154.26  Number  of  Copies  to  be  Supplied.  Two  copies 
of  any  Tariff,  contract, -executed  service  agreement  or  part 
thereof,  and  material  relating  thereto,  Certificates  of  Adop¬ 
tion,  and  Notices  of  Cancellation  or  Termination  submitted 
for  filing  must  be  supplied  to  the  Commission :  Provided, 
however ,  that  restatements  filed  pursuant  to  Sections  154.81 
through  154.66  shall  be  furnished  in  quintuplicate.  All 
copies  are  to  be  included  in  one  package,  together  with  let¬ 
ter  of  transmittal  and  other  material  and  information  re¬ 
quired  by  these  rules,  and  addressed  to  the  Federal  Power 
Commission,  Washington  25,  D.  C.  The  Commission  re¬ 
serves  the  right  to  request  additional  copies. 

§  154.27  Comments  by  Interested  Parties.  Comments  of 
any  purchaser  or  other  interested  party  concerning  any 
filing  made  pursuant  to  this  Part  should  be  submitted 
within  15  days  after  the  date  of  filing.  This  Section  shall 
not  limit  any  right  to  file  protests  and  complaints. 

Form  and  Composition  of  Tariff 

§  154.31  Application.  Sections  154.32  through  154.41 

after . 1  are  applicable  to  all  rate 

schedules  thereafter  filed  or  restated,  except  that  such 
sections  are  only  partially  applicable,  to  rate  schedules 
filed  under  -as-specified-  in  Section  154.52.  -  to  rate  oohedulos 
for  thc-exefaQBgc  or  pooling-  of-  natural-gao  or  tho  coordina¬ 
tion  of  facilities.  (A  form  of  an  assembled  Tariff  -FPC 
Form  No.  ,  is  available  upon  request.) .  _ 


»  Effective  date  of  rules. 
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§  154.32  Form,  Type,  and  Size.  The  Tariff  shall  be 
printed,  typewritten  or  otherwise  reproduced  on  8 y2  by 
11  inch  sheets  of  a  durable  paper  so  as  to  result  in  a 
clear  and  permanent  record.  The  sheets  of  the  Tariff 
shall  be  ruled  to  set  off  borders  of  1*4  inches  on  top,  bot¬ 
tom  and  left  sides  and  y2  inch  on  the  right  side,  punched 
on  the  left  side  and  assembled  in  a  binder. 

§  154.33  Binder,  Title  Page  and  Arrangements.  The 
binder  shall  show  on  the  front  cover: 

FPC  Gas  Tariff 

Original,  Volume  No.  1 
of 

(Name  of  Natural-Gas  Company) 

Filed  With 

Federal  Power  Commission 

If  it  is  advisable  to  submit  the  Tariff  in  two  or  more 
volumes,  the  volumes  shall  be  identified  by  “Original 
Volume  No.  1”,  “Original  Volume  No.  2”,  etc.,  directly 
below  the  words  “FPC  Gas  Tariff/ *  Bate  Schedules  for 
which  special  exception  has  been  obtained  under  Section 
154.52  may  be  filed  in  a  separate  volume  as  part  of  the 
Tariff. 

When  any  volume  of  a  Tariff  is  to  be  superseded  or 
replaced  in  its  entirety,  the  replacing  volume  shall  show 
prominently  on  the  Binder  and  the  Title  Page  the  Volume 
number  being  superseded  or  replaced,  as  for  example: 

FPC  Gas  Tariff 

First  Revised  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 

The  first  page  shall  be  a  title  page  which  shall  carry 
the  information  shown  on  the  cover  and,  in  addition, 
the  name,  title,  and  address  of  the  person  to  whom  com¬ 
munications  concerning  the  Tariff  should  be  sent. 
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All  sheets  except  the  Title  Page  shall  have  the  follow¬ 
ing  information  placed  in  the  margins: 

(a)  Identification — At  the  left  above  the  top  marginal 
ruling,  the  exact  name  of  the  company  shall  be  shown, 
under  which  shall  be  set  forth  the  words  “FPC  Gas 
Tariff/ *  together  with  volume  identification  where 
applicable. 

(b)  Numbering  of  Sheets — At  the  right  above  the  top  mar¬ 
ginal  ruling,  the  sheet  number  shall  appear  after  the 

words  “Original  Sheet  No . ”  All  sheets  in  the 

originally  filed  Tariff  shall  be  numbered  consecutively 
beginning  with  the  Table  of  Contents  as  “Original 
Sheet  No.  1”. 

Revised  or  superseding  sheets  shall  be  numbered 

“ . Revised  Sheet  No . ”  below  which  shall 

appear  “Superseding _ Sheet  No . ”  below  which 

shall  appear  “Superseding .  Sheet  No . ” 

The  first  blank  above  shall  show  the  number  of  the 
revision  (i.e.,  First,  Second,  etc.)  and  the  sheet  num¬ 
ber  shall  he  the  same  as  the  sheet  replaced.  The 
third  and  fourth  blanks  shall  be  filled  according  to 
the  numbering  of  the  sheet  or- she  etc  replaced. 

Sheets  which  are  to  he  inserted  between  two  con¬ 
secutively  numbered  sheets  shall  be  designated  “Orig¬ 
inal  Sheet  No . ”,  with  the  blank  space  filled  with 

the  appropriate  number  and  a  letter  to  indicate  an 
insertion.  Illustration:  Three  sheets  which  would 
come  between  original  sheets  8  and  9  would  be  desig¬ 
nated  “Original  Sheet  No.  8 A”,  “Original  Sheet  No. 
8B”,  and  “Original  Sheet  No.  8C.” 

(c)  Issuing  Officer  and  Issued  Date — On  the  left  below 
the  lower  marginal  ruling,  shall  be  placed  “Issued 
by:”  followed  by  the  name  and  title  of  the  person 
authorized  to  issue  the  sheet.  Immediately  below 
shall  be  placed  “Issued  on”  followed  by  the  date  of 
issue. 
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(d)  Effective  Date — On  the  right  below  the  lower  mar¬ 
ginal  ruling  shall  be  placed  “Effective:”  followed  by 
the  specific  effective  date  desired  by  the  company. 

(e)  Sheets  Filed  to  Comply  with  Commission  Orders — 

Sheets  which  are  filed  to  make  effective  rate  schedules 
or  provisions  ordered  by  the  Commission  shall  carry 
the  following  notation  in  the  bottom  margin:  “Issued 
to  comply  with-zm  Order  of  the  Federal  Power  Com¬ 
mission,  Docket  No . ,  dated . 99 

§  154.34  Composition  of  Tariff.  The  Tariff  shall  con¬ 
tain,  in  the  order  named,  sections  setting  forth  a  Table  of 
Contents*  a  Preliminary  Statement,  a  Map  of  the  System, 
the  Rate  Schedules,  General  Terms  and  Conditions,  Form 
of  Service  Agreement  and  an  Index  of  Purchasers:  Pro¬ 
vided,  however,  that  Rate  Schedules  for  which  special 
exception  has  been  obtained  under  Section  15452  may  be 
filed  in  a  separate  volume  as  permitted  by  Section  154.33. 

Rate  schedules  shall  be  grouped  according  to  class  and 
numbered  serially  within  each  group,  using  a  letter  before 
the  serial  number  to  indicate  the  class  of  service.  For 
example,  G-l,  G-2  may  be  used  for  general  service;  CD-I, 
CD-2  for  contract  demand  service ;  1-1,  1-2,  for  interrupti¬ 
ble  service;  T-l,  T-2  for  transmission  service;  X-l,  X-2  for 
schedules  for  which  special  exception  has  been  obtained. 
for  fee- interchange  or  pooling  of  natural  gas  or  the  coordi* 
nation  of  facilities: 

§  154.35  Table  of  Contents.  The  Table  of  Contents  shall 
contain  a  list  of  the  rate  schedules  and  other  sections  in 
the  order  in  which  they  appear,  showing  the  sheet  number 
of  the  first  page  of  each  section.  The  list  of  rate  sched¬ 
ules  shall  consist  of  (a)  the  symbol  designation  of  each 
rate  schedule,  (b)  a  very  brief  description  of  the  service, 
and  (c)  the  sheet  number  of  the  first  page  of  each  rate 
schedule. 

§  154.36  Preliminary  Statement.  The  Preliminary  State¬ 
ment  shall  contain  a  brief  general  description  of  the  com- 
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pany’s  operations  and  may  also  contain  a  general  expla¬ 
nation  of  its  policies  and  practices.  No  general  rales  and 
regulations  shall  be  included  in  the  Preliminary  Statement, 
nor  any  material  necessary  for  the  interpretation  or  ap¬ 
plication  of  the  rate  schedules. 

§  154.37  Map.  The  Map  shall  show  on  a  single  sheet,  if 
practicable,  the  general  geographic  location  of  the  com¬ 
pany’s  principal  pipe  line  facilities  and  of  the  points  at 
which  service  is  rendered  under  the  Tariff.  Where  the 
company’s  rate  schedules  are  generally  available  by  area, 
the  boundary  lines  of  the  rate  zones  or  rate  areas  should 
be  shown  and  the  areas  or  zones  identified.  The  map 
shall  he  revised  annually  to  reflect  major  changes  if  any. 

§  154.38  Composition  of  Rate  Schedule.  The  sheets  of  a 
rate  schedule  shall  contain  a  statement  of  a-einglc  rate  or 
charge  and  all  terms  and  conditions  governing  its  applica¬ 
tion,  arranged  as  follows: 

(a)  Title — Each  rate  schedule  shall  have  a  title  consist¬ 
ing  of  a  designation  (see  §  154.34),  and  a  statement 
of  the  type  or  classification  of  service  to  which  it  is 
applicable. 

(b)  Availability — This  paragraph  shall  describe  the  con¬ 
ditions  under  which  the  rate  is  available,  and,  if  nec¬ 
essary,  the  geographic  zone  in  which  “tire  rate  is  avail¬ 
able. 

(c)  Applicability  and  Character  of  Service — This  para¬ 
graph  shall  fully  describe  the  kind  or  classification  of 
service  to  be  rendered,  and  any  -other  factors  that  may 
be  requiied  for  a -complete  description  of  the  type  of 
service  to  which  the  rate1  is  to  be  applied. 

(d)  Statement  of  Bate — All  rates  shall  be  clearly  stated  in 
cents  or  in  dollars  and  cents  per  unit.  Only  the  rates 
and  charges  to  be  used  in  current  billing  shall  be  in¬ 
cluded  in  the  Tariff,  rate  schedules. 
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A  rate  having  more  than  one  part  shall  have  each 
part  set  out  separately  under  appropriate  headings 
such  as:  Demand  Charge,  Commodity  Charge,  etc. 
The  Minimum  Bill  and  other  provisions  affecting 
charges  shall  not  be  included  in  this  paragraph,  but 
shall  be  included  in  the  following  subsequent  para¬ 
graphs. 

No  rule,  regulation,  exception  or  condition  such  as 
tax,  commodity  price  index,  wholesale  price  index, 
purchased  gas  cost  adjustment  clauses  or  other  simi¬ 
lar  price  adjustments  or  periodic  changes  shall  be 
included  in  the  rate  schedule  or  any  other  part  of  the 
Tariff  which  in  any  way  attempts  to  authorize  the 
modification  or  change  of  any  rate  or  charge  specified 
in  the- Tariff,  rate  schedule ,  or  the  substitution  therefor 
of  any  other  rate  or  charge. 

(e)  Minimum  Bill — The  Minimum  Bill  heading  shall  ap¬ 
pear  on  every  rate  schedule  followed  by  the  word 
“None”  if  no  minimum  bill  is  provided. 

(f)  Other  Provisions — All  other  major  provisions  gov¬ 
erning  the  application  of  the  rate  schedule,  such  as 
Determination  of  Billing  Demand,  Contract  Demand, 
Heat  Content,  Measurement  Base,  shall  be  set  forth 
similarly  with  appropriate  headings,  or  if  appropriate, 
they  may  be  incorporated  by  reference  to  the  appli¬ 
cable  general  terms  and  conditions. 

(g)  Applicable  General  Terms  and  Conditions — This  •para¬ 
graph  subsection  shall  list  by  reference  the  General 
Terms  and  Conditions  set  forth  in  the  following  sec¬ 
tions  which  apply  to  the  particular  rate  schedule. 

§  154.39  General  Terms  and  Conditions.  This  section 
shall  contain  provisions  which  apply  to  all  or  any  of  the 
rate  schedules  and  which  may  more  conveniently  be  ar¬ 
ranged  in  a  separate  section  of  the  Tariff.  Subsections 
and  paragraphs  shall  be  numbered  for  convenient  refer¬ 
ence. 
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§  154.40  Composition  of  Service  Agreement.  There  shall 
be  submitted  as  part  of  the  Tariff  an  unexecuted  copy  of 
each  ar- form  of  service  agreement.  The  service  agreement 
forms  should  provide  for  insertion  of  such  items  as  should 
eontoii>  the  Name  of  the  Purchaser,  Service  to  be  Rendered, 
Area  to  be  Served,  Maximum  Obligation  to  Deliver,  Deliv¬ 
ery  Points,  Delivery  Pressure,  Applicable  Rate  Schedules 
by  reference  to  the  Tariff,  Effective  Date  and  Term,  and 
Identification  of  any  prior  agreements  being  superseded. 

§  154.41  Index  of  Purchasers.  The  Index  of  Purchasers 
shall  contain  an  alphabetical  list  of  all  purchasers  under 
the  Tariff ,  showing  for  each  the  rate  schedule  or  schedules 
under  which  service  is  rendered,  and  the  following  infor¬ 
mation  concerning  the  contract:  service  agreement:  (a) 
the  date  of  execution,  (b)  the  effective  date  and  (c)  the 
term. 

The  Index  of  Purchasers  shall  be  kept  current  by  filing 
new  or  revised  sheets  within  60  days  of  any  change. 

Special  Permissions 

§  154.51  Waiver  of  Notice  Requirements.  Upon  applica¬ 
tion  and  for  good  cause  shown,  the  Commission  may  by 
order  provide  that  a  Tariff,  contract  Tor-Executed  service 
agreement-  or  -any-  part  thereof  shall  be  effective  on  less 
than  30  days  notice,  nr-priur  to  dale  uf  filing.  The  Com - 
mission,  upon  request  and  for  good  cause  shown,  may  per - 
mit  a  Tariff,  contract,  or  part  thereof  to  he  filed  prior  to 
sixty  days  before  the  proposed  effective  date. 

§  154.52  Exception  to  Form  and  Composition  of  Tariff. 
Upon  application  and  for  good  cause  shown,  the  Commis¬ 
sion  may  permit  special  rate  schedules  to  he  filed  in  the 
form  of  an  agreement  in  the  case  of  'special  operating  ar¬ 
rangements  such  as  for  exchange  or  transportation  of  nat¬ 
ural  gas ;  or  for  the  sale  of  gas  at  charges  computed  on  a 
cost-formula  basis,  which  charges  need  not  he  stated  in 
cents  or  in  dollars  and  cents  per  unit,  in  the  case  of  an 
arrangement  fur  exchange  ur  pooling  uf  nalurai-  gas  ur  for 
coordination  of  facilities,  may  permit-special-rate  schedules 
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covering-  oueh  arrangements  to-bo  filod-  in  the  form'  of-an 
Qgrcoment  among-  the  -partico  oonoorncd.  Such  rate  sched¬ 
ules  shall  conform  to  the  Form,  Type  and  Size  specified 
in  Section  154.32  and  shall  contain  on  each  sheet  the  mar¬ 
ginal  notations  specified  in  Section  154.33.  In  addition 
each  such  rate  schedule  shall  contain  a  title  page  which 
shall  show  its  designation,  the  parties  to  the  agreement, 
the  date  of  agreement  and  a  brief  generalized  description 
of  services  to  be  rendered.  Such  rate  schedules  shall  not 
contain  any  supplements.  Any  modifications  shall  be  by 
revised  or  insert  sheets. 

Such  rate  schedules  may  be  included  in  a  separate  volume 
of  the  Tariff,  which  shall  contain  a  table  of  its  contents. 
This  Table  of  Contents  shall  also  be  incorporated  with  the 
Table  of  Contents  of  other  volumes. 

Method  of  Submission  fob  Filing 

§  154.61  Application.  Sections  154.62  through  154.65, 
except  as  hereinafter  otherwise  specifically  provided ,  ap¬ 
ply  to  all  Tariffs,  executed  service  agreement,  or  parts 
thereof  which  are  filed  after . 1 

§154.62  Material  Submitted  with  Initial  -Tariff^  Rate 
Schedule  or  Executed  Service  Agreement-oiHParts  Thereof. 
With  the  filing  of  any  initial  Rate  Schedule  or  Tariff^  exe¬ 
cuted  service  agreement  or  part  thereof  not  superseding  or 
making  any  change  in  a  rate  schedule,  Tariff^  exe¬ 
cuted  service  agreement,  or  part  thereof  already  on 
file,  there  shall  be  included  a  letter  of  transmittal  contain¬ 
ing  a  list  of  the  material  inclosed,  the  date  on  which  such 
filing  is  proposed  to  become  effective,  and  a  list  of  the 
purchasers  to  whom  it  has  been  mailed:  Provided ,  how¬ 
ever,  that  the  provisions  of  this  section  shall  not  he  ap¬ 
plicable  to  filings  made  pursuant  to  Sections  154.81  through 
154.86. 

In  addition,  the  following  material  shall  be  submitted 
where  applicable : 


i  Effective  date  of  roles. 
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(a)  Statement  of  the  Reasons  for  Rate  Schedule:  Initial- 
Tariff  or  Part  Thereof— A  statement  of  the  nature, 
and  the  reason  and  the  basis  -for  the-swcfo  proposed 
initial  rate  schedule  tariff  or  part  thereof.  Data  sub¬ 
mitted  in  response  to  subsequent  items  may  be  included 
by  reference  as  a  part  of  the  response  to  this  item. 

(b)  Estimate  of  Sales  and  Revenues  Under  an  Initial  Rate 
Schedule  or  Executed  Service  Agreement — An  esti¬ 
mate  of  sales  or  transportation  performed  and  reve¬ 
nues  thereunder,  by  months,  under  ihe-proposed-Tariff r 
executed  service  agreement  or  part  thereof  for  the  12 
months  immediately  succeeding  the  proposed  effective 
date.  The  estimate  shall  ahould-be  subdivided  to  show 
sales  and -revenues  by  rate  schedules,  classes  of  service, 
customers  and  delivery  points,  when  more  than  one  is 
involved.  Sales-  Such  data  shall  should  include  esti¬ 
mates  of  actual  and  billing  quantities,  that  are  to  be 
used  to  compute  the  charges,  such  as  actual  demands, 
billing  demands,  volumes,  heat  content,  and  other 
determinants. 

fc)  -Comparison  with  Other -Tariffs -or  Parts  Thereof — A- 
comparison  of  any  such  propoood  Tariff  or  part  thereof 
with  other  Tariffs  or  parts  thoroof-ef  tho-oompany  for 
similar  service; 

(■dfr  Relationship  to  Posts — A  statement  of- 4he-  relationship- 
between  the  proposed  Tariff  or-part-  thereof  and  the 
oosto-ef-readering  service.-  For  this  purpose-there  shall 
be  submitted  the  information  spoeified-in-Scction  154.68 
sttb»paragraph  (d). 

(c)  Basis  of  the  Rate  or  Charge  Proposed  in  Initial  Rate 
Schedule — A  statement  shall  be  submitted  explaining 
the  basis  used  in  arriving  at  the  proposed  rate  or 
charge.  Such  statement  shall  clearly  show  whether 
such  rate  or  charge  results  from  negotiation,  cost  of 
service  determination,  competitive  factors,  or  others, 
and  shall  give  the  nature  of  any  studies  which  have 
been  made  in  connection  therewith.  If  all  or  any 
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portion  of  such  information  has  already  been  sub¬ 
mitted  to  the  Commission,  specific  reference  thereto 
should  be  made. 

§  154.63  Material  Submitted  with  Changes  in  a  Tariff, 
Executed  Service  Agreementaror  Part  Thereof.  With  the 
filing  of  any  Tariff,  executed  service  agreement  or  part 
thereof  which  changes  or  supersedes  any  Tariff,  contract 
oxooutod-oorvioc  agreement  or  part  thereof  on  file  with  the 
Commission,  there  shall  be  included  a  letter  of  transmittal 
containing  a  list  of  the  material  inclosed,  the  date  on  which 
such  filing  is  proposed  to  become  effective,  and  a  list  of  the 
purchasers  to  whom  it  has  been  mailed:  Provided,  how¬ 
ever,  that  the  provisions  of  this  Section  shall  not  be  appli¬ 
cable  to  filings  made  pursuant  to  Sections  154.81  through 
154.86,  unless  such  filing  results  in  a  change  in  rate,  charge, 
classification  or  service. 

In  addition,  the  following  material  is  to  be  submitted 
where  applicable : 

(a)  Statement  of  Reasons  for  Change  in  Tariff,  Contract, 
or  Part  Thereof — A  statement  of  the  nature,  the  rea¬ 
sons  and  the  basis  for  the  proposed  change.  Data  sub¬ 
mitted  in  response  to  subsequent  items  may  be  in¬ 
cluded  by  reference  as  part  of  the  response  to  this 
item. 

(b)  Comparison  of  Sales  and  Revenues  if  Change  in  Rate 
or  Charge  Involved — A  comparative  statement  of  sales 
made  or  transportation  performed  and  revenues 
therefrom,  by  months,  under  the  present  and  the  pro¬ 
posed  Tariff,  contract,  or  part  thereof,  each  applied  to 
the  transactions  for  the  twelve  months  immediately  pre¬ 
ceding  and  for  the  twelve  months  immediately  succeed¬ 
ing  the  proposed  effective  date  of  the  change  in  Tariff, 
contract  or  part  thereof.  Actual  data  shall  sales  and 
revenues  should:  be  used  as  far  as  possible,  and  any  esti¬ 
mated  data  should  be  designated  as  such.  The  state¬ 
ment  shall  ohoald  be  subdivided  to  show  sales  and  reve¬ 
nues  by  rate  schedules,  classes  of  service,  customers, 
and  delivery  points  when  more  than  one  is  involved. 
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Satog.  Such  data  shall  should-  include  actual  and  billing 
quantities  that  are  used  to  compute  the  charges,  such  as 
actual  demands,  hilling  demands,  volumes,  heat  content 
and  other  determinants. 

(e)  Comparison-  with  -Other  Tariffs-  or  Bart-  Thereof — A 
comparison  of- the  propoeod  Tariff  or  part-theroof  with- 
other  Tariff  or  part  thereof- of  4ho  company  for-oiraikff- 

oumcur 

(c)  (dfrRate  Increase  Applications — If  the  proposed  change 
in  Tariff,  contract  or  part  thereof  -will  result  in  an 
increase  in  rates  or  charges,  there  shall  he  submitted 
in  support  of  the  proposed  increased  rate  or  charge 
a  statement  showing  the  cost  of  service  for  the  entire 
system,  and  also  the  cost  allocated  to  the  particular 
service  or  classification  for  which  the  increase  in  rates 
or  charges  is  proposed,  together  with  an  explanation 
of  the  allocation  methods. 

The  information  submitted  in  the  statement  shall  show 

for  the  most  recent  12-month  period  or  calendar  year : 

(1)  The  original  cost  of  facilities  and  the  depreciation  re¬ 
serve,  and,  the-  resulting,  not  -plant,-  segregated  func¬ 
tionally  by  major  account  classifications. 

(2)  Working  capital  including  materials  and  supplies,  with 
an  explanation  of  the  method  of  derivation  thereof. 

(3)  Rate  base.,  consisting  of  (-l)-and  (2)-ahov<u  Any  other 
items  claimed  as  part  of  the  rate  base.  Such  other  items 
should  be  identified  by  major  account  classifications. 

(4)  Gas  operating  expenses  segregated  functionally  by 
major  account  classifications. 

(5)  Annual  charges  for  depreciation  segregated  according 
to  each  major  account  classification  shown  in  (1) 
above;  the  annual  depreciation  rates  used  in  comput¬ 
ing  such  charges ;  and  the  method  of  determining  such 
depreciation  rates. 
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(6)  Taxes  charged  to  gas  operations,  classified  under  ap¬ 
propriate  headings  of  Federal,  State  and  local,  with 
appropriate  snb-classification.  There  should  be  shown 
herein  any  increases  in  taxes  estimated  to  result  from 
the  proposed  rate  increase,  together  with  the  method 
of  derivation  of  the  estimated  amount  of  such  tax  in¬ 
crease. 

(7)  Rate  of  return  claimed  as  reasonable,  and  the  result¬ 
ing  amount  of  return. 

(8)  Cost  of  service  as  developed  from  above  items. 

(9)  Relationship  between  the  proposed  Tariff  or  part 
thereof  which  results  in  an  increase  in  rates  or 
charges,  and  the  costs  allocated  to  the  particular  serv¬ 
ice  or  classification. 

{10)  Gas  operating  revenues  segregated  functionally  by 
major  account  classifications. 

The  statement  shall  show,  by  major  account  classi¬ 
fications,  any  significant  changes  in  costs  experienced 
during  the  period  for  which  the  above  information  is 
submitted,  or  which  are  anticipated  in  the  future, 
with  an  explanation  of  the  reasons  therefor. 

Submission  of  Material  by  Reference — If  all  or  any 
portion  of  the  information  called  for  by  sub-sections 
(a)  through  (d)  of  this  Section  has  already  been  sub¬ 
mitted  to  the  Commission,  specific  reference  thereto 
may  be  made  in  lieu  of  resubmission  in  response  to 
these  requirements. 

(e)  Change  in  Executed  Service  Agreements — Any  change 
in  an  executed  service  agreement  shall  be  made  only 
by  a  superseding  executed  service  agreement.  Such 
service  agreement  shall  not  contain  any  supplements. 

§  154.64  Cancellation  or  Termination.  When  a  filed 
Tariff,  executed  service  agreement,  contract  or  part  thereof 
is  proposed  to  be  cancelled  or  is  to  terminate  by  its  own 
terms  and  no  new  Tariff,  executed  service  agreement  or 
part  thereof  is  to  be  filed  in  its  place,  the  natural-gas  com- 
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pany  shall  notify  the  Commission  of  the  proposed  cancella¬ 
tion  or  termination  on  the  form  indicated  in  Section  250.2  or 
250.3,  whichever  is  applicable,  at  least  thirty  days  prior  to 
the  proposed  effective  date  of  such  cancellation  or  termina¬ 
tion.  A  copy  of  such  notice  to  the  Commission  shall  be  duly 
posted.  With  such  notice,  the  company  shall  submit  a  state¬ 
ment  showing  the  reasons  for  the  cancellation  or  termina¬ 
tion,  a  list  of  the  affected  purchasers  to  whom  the  notice  has 
been  mailed,  -and*  the  sales  made  or  transportation  per¬ 
formed  and  revenues  therefrom ,  and'  revenue^  by  months, 
for  the  twelve  months  immediately  preceding  the  proposed 
effective  date  of  the  cancellation  or  termination.  Actual 
data  oalco-and  revenues-s^aZZ  should- be  used  as  far  as  pos¬ 
sible,  and  any  estimated  data  should  be  designated  as  such. 
Such  Tha.  statement  of  sales  and  revenues  should  shall  be 
subdivided  to  show  sales -and  revenues  by  rate  schedules, 
classes  of  service,  customers  and  delivery  points 
when  more  than  one  is  involved.  Provided ,  however ,  that 
the  filing  of  such  notice  shall  not  be  construed  as  compli¬ 
ance  with  the  requirements  of  Section  7(b)  of  the  Natural 
Gas  Act . 

§  154.65  Adoption  of  Tariff  by  Successor.  Whenever  the 
Tariff  or  contracts  executed- oerviee  agreements- of  a  nat¬ 
ural-gas  company  are  to  be  adopted  by  another  company 
or  person  as  a  result  of  an  acquisition^  or  merger,  author¬ 
ized  by  appropriate  certificate  of  public  convenience  and 
necessity ,  or  for  any  other  reason,  the  succeeding  company 
shall  file  with  the  Commission  and  post  within  thirty  days 
after  such  succession  a  Certificate  of  Adoption  on  the  form 
prescribed  in  Section  250.4.  Within  ninety  days  after  such 
notice  is  if-filed,  the  succeeding  company  shall  file  a  Tariff 
with  the  sheets  bearing  the  correct  name  of  the  successor 
company,  to  replace  the  Tariff  previously  adopted. 

Restatement  of  Schedules  Filed  Pbiob  to . 1 

§  154.81  Application.  Sections  154.82  through  454.85 
154.86  apply  to  effective  schedules  of  rates,  charges,  classi¬ 
fications,  cervieoe;  practices,  regulations  and  contracts  for 
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the  transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission  filed  prior  to . ,* 

which  have  not  been  prepared  in  accordance  with  Section 
154.31  through  154.41,  and  for  which  special  exception  has 
not  been  obtained  under  Section  154.52. 

§  154.82  Requirement  for  Restatement.  All  effective 
schedules  of  rates,  charges,  classifications,  oorviooo,  prac¬ 
tices,  regulations;  and  contracts  not  prepared  in  accordance 
with  Sections  154.31  through  154.41  shall  be  restated  and 
filed  as  parts  of  a  Tariff  in  accordance  with  said  Sections  on 
or  before  the  dates  specified  in  Section  154.83  and  duly- 
posted  at  the  time  of  filing.  Provided,  -however,  that  when 
necessary,  pending  completion  of  restatement  within 
the  time  provided  for  by  Section  154.83,  schedules 
may  be  filed  in  accordance  with  Part  154  as  in  effect  prior 
to . 1 

§  154.83  Filing  Date  of  Restatements.  Natural  gas  com¬ 
panies  shall  file,  in  quintuplicate,  Tariffs  constituting  re¬ 
statements  of  their  rate  schedules  as  parts  of  Tariffs  on  or 
before  the  dates  specified  below,  unless  an  extension  of  time 
is  granted  by  the  Commission  upon  application  and  for  good 
cause  shown: 

Companies  Making  Their  Ma¬ 
jor  Sales  in 

Colorado,  Idaho,  Illinois,  Indi¬ 
ana,  Iowa,  Michigan,  Minneso¬ 
ta,  Missouri,  Montana,  Nebras¬ 
ka,  North  Dakota,  Ohio,  South 
Dakota,  Utah,  West  Virginia, 

Wisconsin,  Wyoming 

Alabama,  District  of  Columbia, 

Florida,  Georgia,  Kentucky, 

Maryland,  New  York,  New  Jer¬ 
sey,  North  Carolina,  Pennsyl¬ 
vania,  Tennesee,  Virginia 
_  • 

1  Effective  date  of  rules. 

2  Ninety  days  after  effective  date  of  rules. 

2  One  hundred  and  twenty  days  after  effective  date  of  rules. 


Date 


On  or  before 


On  or  before 
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Arizona,  Arkansas,  California, 

Kansas,  Louisiana,  Mississip¬ 
pi,  New  Mexico,  Oklahoma, 

Texas  On  or  before . 4 

With  the  filing  of  such  restatement  there  shall  be  included 
a  letter  of  transmittal  containing  a  list  of  the  material  in¬ 
closed  and  a  list  of  the  purchasers  to  whom  it  has  been 
mailed. 

§  154.84  Plan  of  Restatement.  The  restatement  shall 
contain  the  provisions  of  schedules  of  rates,  charges,  classi¬ 
fications,  practices,  scr^icca,  regulations  and  contracts  effec¬ 
tive  on  the  date  the  Tariff  is  filed.  However,  concurrent  with 
the  restatement,  a  natural-gas  company  may  propose 
changes  in  rates,  charges,  classifications,  services,  practices, 
rules  and  regulations  in  accordance  with  Section  154.63  of 
this  Part.  Differences  in  the  phraseology  of  schedules 
should  be  reconciled  whenever  possible.  The  effective  date 
to  be  shown  on  the  Tariff  sheets  shall  be  that  desired  by  the 
company,  but  not  less  than  30  days  nor  more  than  60  days 
after  filing  pursuant  to  Section  154.83. 

§  154.85  Status  of  Contracts  Filed  as  Rate  Schedules 
and  Restated.  Each  contract,  which  is  now  filed  as  an  effec¬ 
tive  rate  schedule  and  which  is  required  to  be  restated  as 
a  part  of  a  Tariff,  may  be  continued  in  effect  and  shall  be 
considered  as  an  executed  service  agreement  to  the  extent 
that  it  is  not  inconsistent  with  the  Tariff,  until  such  con¬ 
tract  expires  by  its  presently  provided  terms  or  is  replaced 
by  an  executed  service  agreement  in  a  form  contained  in 
the  Tariff:  Provided,  however,  that  the  natural-gas  com¬ 
pany,  concurrent  with  the  filing  of  the  Tariff,  shall  submit, 
for  insertion  in  front  of  each  such  contract,  'a  statement 
identifying  the  provisions  thereof  which  are  not  inconsist¬ 
ent  with  or  duplicative  of  the  Tariff  and  which  are  to  re¬ 
main  in  effect. 


*  One  hundred  and  fifty  days  after  effective  date  of  rules. 
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Provided  further ,  however ,  that  no  change  in  such  con¬ 
tract  may  be  made  except  by  the  execution  of  a  form  of 
service  agreement  contained  in  the  Tariff. 

§  154:85  154.86  Availability  of  Commission  Staff  for  Ad¬ 
vice  Prior  to  Formal  Filing.  Any  natural-gas  company  re¬ 
stating  its  schedules  in  accordance  with  Section  154.82  may 
informally  submit  a  Tariff  or  any  part  thereof  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission,  or  may  confer  with 
the  staff  of  the  Commission  to  obtain  advice  on  any  prob¬ 
lem  of  restatement,  prior  to  submission  of  the  Tariff  to  the 
Commission  for  filing  and  posting. 

Past  155 — Contracts  and  Rate  Schedules  For  Direct 

Industrial  Sales 

§  155.1  Contracts  and  Rate  Schedules  for  Direct  Indus¬ 
trial  Sales.  Every  natural-gas  company  shall  currently 
furnish  to  the  Commission  two  full  and  complete  copies  of 
every  contract  and  the  amendments  thereto,  presently  or 
hereafter  effective,  for  the  direct  sale  of  natural  gas  to 
industrial  consumers  for  consumption  where  such  contract 
involves  the  sale  of  100,000  Mcf  per  year  100  Mof  per  day 
or  more,  together  with  all  rate  schedules,  agreements,  leases 
or  other  writings,  tariffs,  classifications,  services,  rules  and 
regulations  relative  to  such  sale;  provided,  however,  that 
when  such  a  presently  filed  contract  is  renewed  or  extended 
on  identical  terms  except  as  to  the  period  during  which  it 
is  to  be  in  effect,  the  natural-gas  company  may  notify  the 
Commission  of  such  renewal  or  extension  by  letter,  in  dupli¬ 
cate,  stating  the  date  of  the  renewal  or  extension  agreement 
and  the  period  during  which  it  is  to  be  in  effect,  instead  of 
furnishing  to  the  Commission  two  copies  of  such  renewal  or 
extension  agreement.  In  addition,  every  natural-gas  com¬ 
pany  shall  furnish  to  the  Commission  in  October  of  each 
year,  two  full  and  complete  lists  of  all  direct  industrial  con¬ 
sumers  using  3,000  Mcf  or  more  during  any  month  of  the 
12  months  ended  with  the  preceding  August,  but  less  than 
100,000  Mcf  per  year,  showing  name,  location,  type  of  ser¬ 
vice  such  as  firm  or  interruptible ,  and  maximum  monthly 
use  during  the  12-month  period. 
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Subchapter  G — Approved  Forms,  Natural  Gas  Act 
Part  250 — Forms 


Sec. 

250.2  Form  of  Proposed  Cancellation  of  Tariff  or  Part 

Thereof  (See  Sec.  154.64) 

250.3  Form  of  Proposed  Cancellation  or  Termination  of 

Contract  or  Part  Thereof  (See  Sec.  154.64) 

250.4  Form  of  Certificate  of  Adoption  (See  Sec.  154.65) 


Sec.  250.2 — Form  of  Proposed  Cancellation  of  Tariff 
or  Part  Thereof  (See  Sec.  154.64) 

Name  of  Company  . Revised  Sheet  No. 

FPC  Gas  Tariff  Superseding-Sheet(s)  No. 

Cancellation  of  Tariff 


Notice  is  hereby  given  that  effective 
. FPC  Gas  Tariff  To  be  °sed  fo^ 


(date)  cancellation  of 

of . ,  is  to  an  entire  Tariff 


(Name  of  Company) 

be  cancelled. 

Cancellation  of  Rate  Schedule 


Notice  is  hereby  given  that  effective 
. ,  Rate  Schedule . 


(date) 

constituting .  Sheet (s) 

No.(s) . of  the  FPC  Gas  Tariff 

of . is  to 


(Name  of  Company) 

be  cancelled. 


To  be  used  when 
an  entire  Rate 
Schedule  is  to 
be  cancelled. 


Cancellation  of  Sheet  No. 


Notice  is  hereby  given  that  effective 
. ,  Sheet(s)  No(s) . 


(date) 

of  the  FPC  Gas  Tariff  of . 

. is  to  be  cancelled. 


To  be  used  for 
cancellation  of 
individual  sheets 


(Name  of  Company) 
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Issued  by:  (Name  and  Title  of  Issuing  Officer). 

Effective:  (Date)  Issued  on: 

Sec.  250.3.  Form  of  Proposed  Cancellation  or  Termina¬ 
tion  of  Contract  or  Part  Thereof  (See  Sec.  154.64) 

Notice  is  hereby  given  that  effective  the . day 

of . , . ,  the  contract  with . 

(Name  of  Purchaser 

. ,  dated . 

or  Purchasers) 

and  relating  to  service  under  rate  schedule  (s)  . 

(Here 


identify  the  rate  schedule  (s),  giving  sheet  numbers  in  the  Tariff) 

is  to  be  . 

(Specify  whether  it  automatically  terminates  by  its  terms  or  is 


to  be  cancelled  by  action  of  the  parties). 


(Name  of  natural  gas  company  filing  notice) 

By . 


Dated 


(Title) 


Sec.  250.4 — Form  of  Certificate  of  Adoption 
(See  Sec.  154.65) 


The . . . 

(Exact  name  of  company  or  person)  (address) 

effective  .  hereby  adopts,  ratifies, 

(Effective  date  of  adoption) 

and  makes  its  own,  in  every  respect,  the  Tariff  and  con¬ 
tracts  listed  below,  which  have  heretofore  been  filed  with 
the  Federal  Power  Commission  by . 

(Exact  name  of  predecessor) 


(Here  identify  the  Tariff  and  contracts  adopted.) 


(Name  of  successor) 

By . 


,  194 


Dated 


(Title) 
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EXHIBIT  12 

UNITED  STATES  OF  AMEBICA 
FEDERAL  POWER  COMMISSION 

Docket  No.  R-107 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Govern¬ 
ing  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale  of 
Natural  Gas  Subject  to  the  Jurisdiction  of  the  Commis¬ 
sion 


(18  CFR,  Parts  153,  154, 155  and  250) 

In  Re  Hearing  on  Proposed  Rule  Making 

Motion  For  Oral  Argument 

Now  comes  the  undersigned,  for  whom  appearances  have 
been  made  in  this  proceeding,  and  respectfully  show : 

1.  Under  date  of  September  2,  1948,  the  Commission  is¬ 
sued  a  revision  of  the  proposed  rules  and  regulations  and 
copies  of  such  revision  are  now  being  distributed  to  the  in¬ 
terested  parties.  It  will  be  appropriate  as  well  as  necessary 
to  allow  sufficient  time  for  adequate  analysis  of  the  revi¬ 
sions.  Accordingly,  a  postponement  of  the  hearing  now 
scheduled  to  commence  on  September  20,  1948  would  now 
appear  to  be  necessary. 

However,  in  order  to  expedite  this  matter  the  under¬ 
signed  respectfully  requests  that  the  date  of  September  20, 
1948  now  fixed  be  retained  and  that  the  Commission  hear 
oral  argument  on  that  date  with  respect  to  the  fundamental 
legal  issues,  hereinafter  specified,  which  are  involved  in  this 
proceeding  and  which  in  any  event  should  be  settled  in 
advance  of  the  presentation  of  evidence. 

2.  In  this  proceeding  the  following  legal  objections  have 
heretofore  been  duly  and  timely  made  and  are  now  reite¬ 
rated,  to  wit: 
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The  Federal  Power  Commission  is  without  lawful  author¬ 
ity  or  jurisdiction,  in  this  rule  making  proceeding,  or  by 
any  general  rule  or  regulation,  to  do  any  of  the  following: 

(a)  To  require  changes  in  the  rates,  charges,  or  classifica¬ 
tions,  or  other  terms  contained  in  any  contract  now 
existing  or  hereafter  made  and  filed  with  the  Commis¬ 
sion,  for  the  transportation,  purchase  or  sale  of  natural 
gas,  over  which  the  Commission  has  jurisdiction,  for 
the  reason  that  such  changes  can  only  be  ordered  by 
the  Commission  after  hearings  and  lawful  findings  that 
such  rates,  charges  or  classifications  are  unduly  dis¬ 
criminatory  or  otherwise  in  violation  of  some  provi¬ 
sions  of  the  Natural  Gas  Act. 

(b)  To  require  that  all  rates  for  the  transportation  or  sale 
of  natural  gas,  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  shall  be  stated  only  “in  cents  or  in  dollars  and 
cents  per  unit,”  for  the  reason  that  any  rate  in  any 
rate  schedule  or  contract  on  file  with  the  Commission 
can  be  changed  by  the  Commission  only  after  a  hearing 
and  a  lawful  finding  that  such  rate  is  unduly  discrim¬ 
inatory  or  otherwise  in  violation  of  some  provision  of 
the  Natural  Gas  Act. 

(c)  To  prohibit  the  inclusion  in  any  rate  schedule  or  con¬ 
tract  on  file  with  the  Commission  of  any  rule,  regula¬ 
tion,  exception  or  condition  which  authorizes  the  modi¬ 
fication  or  change  of  any  rate,  such  as  adjustment  for 
taxes,  purchased  gas  cost,  or  similar  price  adjustment, 
for  the  reason  that  any  such  rule,  regulation,  excep¬ 
tion  or  condition  can  be  changed  by  the  Commission 
only  after  a  hearing  and  a  lawful  finding  that  such  pro¬ 
vision  is  unduly  discriminatory  or  otherwise  in  viola¬ 
tion  of  some  provision  of  the  Natural  Gas  Act. 

(d)  To  limit  the  right  of  a  natural  gas  company  and  its 
customers  to  contract  for  the  transportation,  or  sale 
of  natural  gas  or  for  the  use  of  facilities  therefor,  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  for  the 
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reason  that  the  Commission  cannot  limit  or  impair  any 
such  contract,  unless  and  until  the  Commission  shall 
have  found,  after  hearing,  that  the  rate,  charge,  or 
classification  of  a  particular  contract  is  in  violation  of 
some  provision  of  the  Natural  Gas  Act. 

(e)  To  establish  a  single  formula  for  the  determination  of 
a  rate  by  prescribing  the  only  factors  to  be  considered. 

Wherefore,  the  undersigned  prays  that  said  legal  objec¬ 
tions  may  be  heard  and  oral  argument  thereon  had  before 
the  Commission  sitting  enbanc  on  September  20th,  1948, 
the  date  now  fixed  for  hearing.  It  is  further  requested  that 
in  any  event  the  hearing  for  the  presentation  of  evidence 
be  postponed  for  a  period  of  at  least  thirty  days. 

Respectfully  submitted, 

Michigan  Consolidated  Gas  Company, 

By  /s/  Charles  V.  Shannon, 

Its  Attorney. 

September  9, 1948. 

Wheat,  May  and  Shannon, 

520  Shoreham  Building 
Washington  5,  D.  C. 
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EXHIBIT  13 

UNITED  STATES  OF  AMEBICA 
FEDERAL.  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale  of 
Natural  Gas  Subject  to  the  Jurisdiction  of  the  Com¬ 
mission. 


(18  CFR,  Parts  153,  154,  155  and  250) 

In  Re  Hearing  on  Proposed  Rule  Making 


Motion  For  Oral  Argument 

Now  comes  the  undersigned,  for  whom  appearances  have 
been  made  in  this  proceeding,  and  respectfully  show: 

1.  Under  date  of  September  2,  1948,  the  Commission 
issued  a  revision  of  the  proposed  rules  and  regulations  and 
copies  of  such  revision  are  now  being  distributed  to  the 
interested  parties.  It  will  be  appropriate  as  well  as  nec¬ 
essary  to  allow  sufficient  time  for  adequate  analysis  of  the 
revisions.  Accordingly,  a  postponement  of  the  hearing  now 
scheduled  to  commence  on  September  20,  1948  would  now 
appear  to  be  necessary. 

However,  in  order  to  expedite  this  matter  the  under¬ 
signed  respectfully  requests  that  the  date  of  September 
20,  1948  now  fixed  be  retained  and  that  the  Commission 
hear  oral  argument  on  that  date  with  respect  to  the  funda¬ 
mental  legal  issues,  hereinafter  specified,  which  are  in- 
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volved  in  this  proceeding  and  which  in  any  event  should  he 
settled  in  advance  of  the  presentation  of  evidence. 

2.  In  this  proceeding  the  following  legal  objections  have 
heretofore  been  duly  and  timely  made  and  are  now  reite¬ 
rated,  to-wit : 

The  Federal  Power  Commission  is  without  lawful  au¬ 
thority  or  jurisdiction,  in  this  rule  making  proceeding,  or 
by  any  general  rule  or  regulation,  to  do  any  of  the  follow¬ 
ing: 

(a)  To  require  changes  in  the  rates,  charges,  or  classifica¬ 
tions,  or  other  terms  contained  in  any  contract  now 
existing  or  hereafter  made  and  filed  with  the  Commis¬ 
sion,  for  the  transportation,  purchase  or  sale  of  natural 
gas,  over  which  the  Commission  has  jurisdiction,  for 
the  reason  that  such  changes  can  only  be  ordered  by 
the  Commission  after  hearings  and  lawful  findings  that 
such  rates,  charges  or  classifications  are  unduly  dis¬ 
criminatory  or  otherwise  in  violation  of  some  provi¬ 
sion  of  the  Natural  Gas  Act. 

(b)  To  require  that  all  rates  for  the  transportation  or  sale 
of  natural  gas,  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  shall  be  stated  only  “in  cents  or  in  dollars  and 
cents  per  unit”,  for  the  reason  that  any  rate  in  any 
rate  schedule  or  contract  on  file  with  the  Commission 
can  be  changed  by  the  Commission  only  after  a  hear¬ 
ing  and  a  lawful  finding  that  such  rate  is  unduly  dis¬ 
criminatory  or  otherwise  in  violation  of  some  provi¬ 
sion  of  the  Natural  Gas  Act. 

(c)  To  prohibit  the  inclusion  in  any  rate  schedule  or  con¬ 
tract  on  file  with  the  Commission  of  any  rule,  regula¬ 
tion,  exception  or  condition  which  authorizes  the  modi¬ 
fication  or  change  of  any  rate,  such  as  adjustment  for 
taxes,  purchased  gas  cost,  or  similar  price  adjustment, 
for  the  reason  that  any  such  rule,  regulation,  exception 
or  condition  can  be  changed  by  the  Commission  only 
after  a  hearing  and  a  lawful  finding  that  such  provision 


93 


is  unduly  discriminatory  or  otherwise  in  violation  of 
some  provision  of  the  Natural  Gas  Act. 

(d)  To  limit  the  right  of  a  natural  gas  company  and  its 
customers  to  contract  for  the  transportation,  or  sale  of 
natural  gas  or  for  the  use  of  facilities  therefor,  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  for  the  reason 
that  the  Commission  cannot  limit  or  impair  any  such 
contract,  unless  and  until  the  Commission  shall  have 
found,  after  hearing,  that  the  rate,  charge,  or  classi¬ 
fication  of  a  particular  contract  is  in  violation  of  some 
provision  of  the  Natural  Gas  Act. 

(e)  To  establish  a  single  formula  for  the  determination  of 
a  rate  by  prescribing  the  only  factors  to  be  considered. 

Wherefore,  the  undersigned  prays  that  said  legal  ob¬ 
jections  may  be  heard  and  oral  argument  thereon  had  be¬ 
fore  the  Commission  sitting  enbanc  on  September  20th, 
1948,  the  date  now  fixed  for  hearing.  It  is  further  requested 
that  in  any  event  the  hearing  for  the  presentation  of  evi¬ 
dence  be  postponed  for  a  period  of  at  least  thirty  days. 

Respectfully  submitted, 

United  Gas  Pipe  Line  Company, 

By  W.  Scott  Wilkinson 
/s/  C.  Huffman  Lewis 

/s/  George  D.  Fiser, 

Counsel  for  United  Gas  Pipe  Line  Company 
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EXHIBIT  14 


UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 

Thomas  C.  Buchanan,  Claude  L.  Draper  and  Leland  Olds. 

September  10, 1948 

Docket  No.  R-107 
In  the  Matter  of 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 

Order  Fixing  Date  For  Oral  Argument 

It  appearing  to  the  Commission  that: 

(a)  Under  date  of  June  15,  1948,  the  Commission  gave  no¬ 
tice  that  a  public  hearing  would  be  held  in  this  matter 
commencing  September  20,  1948,  and  such  notice  was 
published  in  the  Federal  Register  on  June  22,  1948 
(13  F.R.  3343-3344). 

(b)  A  number  of  parties  have  availed  themselves  of  the 
opportunity  afforded  to  participate  in  such  proposed 
hearing,  and  have  filed  notice  of  their  intention  to  ap¬ 
pear  as  required  by  said  notice  of  June  15,  1948,  as 
modified  by  a  further  notice  issued  under  date  of  July 
2, 1948,  and  published  in  the  Federal  Register  on  July 
9,  1948  (13  F.R.  3820). 

(c)  A  large  number  of  those  parties  who  filed  such  notice 
of  intention  to  appear  have  since  filed  with  the  Commis¬ 
sion  their  several  motions  requesting  that  the  Commis¬ 
sion  hear  oral  argument  on  September  20,  1948,  with 
respect  to  certain  legal  issues  specified  in  the  motions. 
It  is  further  requested  in  such  motions  that  the  hearing 
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for  the  presentation  of  evidence  in  this  matter  be  post¬ 
poned  for  a  period  of  at  least  thirty  days  beyond  Sep¬ 
tember  20, 1948. 

The  Commission  orders  that: 

(A)  In  lieu  of  the  presentation  of  evidence  heretofore  set 
for  September  20,  1948,  those  parties  who  have  filed 
notice  of  intention  to  appear,  as  required  by  the  no¬ 
tices  referred  to  in  paragraphs  (a)  and  (b)  above,  will 
be  heard  in  oral  argument  on  all  issues  involved  in 
this  matter  commencing  at  10:00  a.m.  (EDST)  on  Sep¬ 
tember  20,  1948,  in  the  Hearing  Room  of  the  Federal 
Power  Commission,  1800  Pennsylvania  Avenue,  N.  W., 
Washington,  D.  C. 

(B)  This  will  conclude  the  proceedings  incident  to  this  rule 
making  unless  otherwise  determined  by  the  Commis¬ 
sion  at  the  conclusion  of  such  oral  argument. 

By  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary . 


Date  of  Issuance :  September  13,  1948. 
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EXHIBIT  15 

Transcript  of  Oral  Argument 

BEFORE  THE  FEDERAL  POWER  COMMISSION 

Docket  No.  R-107 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules 
Governing  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation 
or  Sale  of  Natural  Gas  Subject  to  the  Jurisdiction 
of  the  Commission 

Hearing  Room 

Federal  Power  Commission 

Hurley- Wright  Building 

1800  Pennsylvania  Avenue,  N.  W. 

Washington,  D.  C. 

Monday,  September  20,  1948. 

Oral-argument  was  held  in  the  above-entitled  matter, 

pursuant  to  notice,  at  10:00  o’clock  a.  m. 

Before : 

Commissioners  Nelson  Lee  Smith  (Chairman) 
Harrington  Wimberly 
Claude  L.  Draper 
Leland  Olds 
Thomas  C.  Buchanan 

Appearances : 

Scott  Hughes,  Southern  Union  Gas  Company,  Burt 
Building,  Dallas,  Texas;  and 

Wesley  E.  Disney,  434  Southern  Building,  Washington, 
D.  C.,  appearing  on  behalf  of  the  Independent  Natural 
Gas  Association  of  America. 
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William  A.  Dougherty,  Dougherty  &  White,  30  Rocke¬ 
feller  Plaza,  New  York,  N.  Y.,  appearing  on  behalf  of 
Mississippi  River  Fuel  Corporation. 

2  William  A.  Dougherty  and 

C.  W.  Cooper,  30  Rockefeller  Plaza,  New  York,  N.  Y., 
appearing  on  behalf  of  Hope  Natural  Gas  Company, 
East  Ohio  Gas  Company,  Peoples  Natural  Gas  Com¬ 
pany  and  New  York  State  Natural  Gas  Company. 

C.  Huffman  Lewis  and 

W.  Scott  Wilkinson,  Wilkinson,  Lewis  and  Wilkinson, 
1525  Slattery  Building,  Shreveport,  Louisiana,  appear¬ 
ing  on  behalf  of  United  Gas  Pipe  Line  Co. 

Charles  V.  Shannon,  Wheat,  May  and  Shannon,  520 
Shoreham  Building,  Washington,  D.  C.,  appearing  on 
behalf  of  Michigan  Consolidated  Gas  Company. 

Charles  I.  Francis  and 

William  De akins,  Vinson,  Elkins,  Weems  and  Francis, 
Esperson  Building,  Houston,  Texas;  and 

J.  Ross  Gamble,  Leighton  and  Gamble,  1518  K  Street, 
N.  W.,  Washington,  D.  C.,  appearing  on  behalf  of 
Texas  Eastern  Transmission  Corporation. 

Warren  T.  Spies,  20  North  Wacker  Drive,  Chicago,  Illi¬ 
nois,  appearing  on  behalf  of  Natural  Gas  Pipeline  Com¬ 
pany  of  America  and  Texoma  Natural  Gas  Company. 

Albert  M.  Calland,  50  W.  Broad  Street,  Columbus,  Ohio, 
appearing  on  behalf  of  Manufacturers  Light  and  Heat 
Company;  Natural  Gas  Company  of  West  Virginia; 
Cumberland  and  Allegheny  Gas  Company;  Home  Gas 
Company ;  Eastern  Pipe  Line  Company ;  Atlantic  Sea¬ 
board  Corporation;  Virginia  Gas  Transmission  Cor¬ 
poration;  The  Ohio  Fuel  Gas  Company;  United  Fuel 
Gas  Company  and  Central  Kentucky  Natural  Gas 
Company. 
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Robert  P.  Patterson,  One  Wall  Street,  New  York,  N.  Y. ; 

John  W.  Scott  and 

Harry  S.  Littman,  Scott  and  Littman,  1025  Vermont 
Avenue,  N.  W.,  Washington,  D.  C. ;  and 

John  S.  L.  Yost,  120  Broadway,  New  York,  N.  Y.,  ap¬ 
pearing  on  behalf  of  Panhandle  Eastern  Pipe  Line 
Company. 

Walter  J.  Herrman,  20  Pine  Street,  New  York,  N.  Y., 
appearing  on  behalf  of  Michigan  Gas  Storage  Com¬ 
pany. 

3  F.  M.  Tatum,  appearing  on  behalf  of  Willmut  Gas 
&  Oil  Company. 

Raymond  J.  Kelly,  Corporation  Counsel,  City  Hall,  De¬ 
troit,  Michigan,  appearing  on  behalf  of  the  City  of 
Detroit. 

W.  Russell  Gorman,  appearing  on  behalf  of  the  Staff  of 
the  Federal  Power  Commission. 

4  PROCEEDINGS 

The  Chairman:  Please  be  in  order. 

The  Federal  Power  Commission  is  sitting,  pursuant  to 
its  order  of  September  10, 1948,  to  hear  the  views  of  inter¬ 
ested  parties,  who  have  previously  filed  notices  of  their  in¬ 
tention  to  appear,  concerning  the  proposed  amendment  of 
regulations  under  the  Natural  Gas  Act  to  prescribe  revised 
rules  governing  the  form,  composition,  filing  and  posting 
of  rate  schedules  and  tariffs  for  the  transportation  and 
sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission. 

The  present  rules  governing  these  matters  are  a  part  of 
the  Provisional  Rules  which  were  promulgated  by  the  Com¬ 
mission  shortly  after  the  passage  of  the  Natural  Gas  Act 
in  1938.  These  rules  did  not  prescribe  any  particular  form 
of  rate  schedules.  This  was  due  to  various  factors  which 
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it  is  not  necessary  to  relate  at  this  time.  Because  of  this, 
however,  there  are  now  on  file  as  rate  schedules  many  dif¬ 
ferent  types  of  contracts  and  service  agreements,  ranging 
from  a  simplified  form  of  tariff  to  the  historic  individually- 
negotiated  contract  between  buyer  and  seller,  some  of  which 
have  as  many  as  twenty  or  twenty-five  supplements.  The 
majority  of  the  schedules  now  on  file  are  in  the  form  of 
these  individual  contracts. 

It  has  long  been  the  desire  and  intention  of  the  Com¬ 
mission  to  supplant  this  heterogeneous  collection  of  con¬ 
tracts  with  schedules  and  tariffs  which  are  simple  in 
5  form  and  can  be  interpreted  readily  by  those  oper¬ 
ating  under  them,  by  their  customers,  and  by  the 
Commission  and  its  staff.  To  this  end,  the  Commission, 
in  August,  1940,  sent  to  all  natural  gas  companies  a  copy 
of  a  draft  of  Tentative  Instructions  for  Preparing  and 
Filing  FPC  Gas  Schedules — and  comments  and  suggestions 
were  invited.  But  a  national  emergency  arose  which  made 
it  infeasible  for  the  Commission  to  follow  through  with 
its  proposals  at  that  time.  Despite  this  long  interlude  of 
inaction,  it  has  always  been  the  Commission’s  steadfast 
purpose  to  promulgate  rules  which  would  require  and  result 
in  simplified  forms  of  rate  schedules  which  are  neither  dis¬ 
criminatory  nor  preferential. 

The  present  proceeding  was  initiated  by  notice  of  April 
6,  1948,  when  the  Commission  served  upon  all  natural  gas 
companies  a  copy  of  new  proposed  rules  governing  the 
form  and  filing  of  rate  schedules.  All  interested  persons 
were  invited  by  this  notice  to  submit  their  comments  and 
suggestions  by  a  date  originally  fixed  as  May  14,  1948,  but 
subsequently  extended  to  August  4,  1948.  The  comments 
and  suggestions  of  members  of  the  natural  gas  industry 
have  been  carefully  considered  and  a  considerable  number 
of  them,  which  were  considered  constructive,  have  been 
incorporated  in  a  revision  of  the  proposed  rules  which  has 
been  republished. 
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It  is  the  Commission’s  intention  that  the  arguments  to 
be  heard  today  will  be  confined  to  the  proposed  rules 

6  as  presently  revised.  This  procedure  should  result 
in  expeditious  progress  toward  workable  and  satis¬ 
factory  rules  from  the  viewpoint  of  all  concerned.  It  is  also 
contemplated,  as  stated  in  the  order  setting  this  matter 
down  for  argument,  that  the  session  today  will  conclude 
these  proceedings.  Therefore,  if  any  person  has  any  con¬ 
trary  viewpoint  or  request  it  should  be  made  known  today. 

I  might  add  that  the  responses,  comments  and  sugges¬ 
tions  which  have  been  received  will,  of  course,  be  incorpo¬ 
rated  as  part  of  the  record  in  this  matter. 

As  all  parties  have  been  advised  previously,  argument 
will  be  heard  only  on  behalf  of  those  parties  who  have  here¬ 
tofore  filed  notice  of  their  intention  to  appear,  as  required 
by  the  notices  previously  published.  Counsel  may  enter 
their  appearances  by  filling  out  and  handing  to  the  reporter 
the  blanks  which  have  been  provided  for  that  purpose. 

It  is  our  understanding  that  twenty-five  of  the  parties 
who  have  filed  such  notices  of  intention  to  appear  are  mem¬ 
bers  of  the  American  Gas  Association  and  comprise  a  group 
known  as  the  “Committee  of  Executives  in  Federal  Power 
Commission  Docket  No.  R-107.”  We  further  understand 
that  three  representative  counsel,  Messrs.  Albert  M.  Cal- 
land,  Charles  V.  Shannon  and  C.  Huffman  Lewis,  will  rep¬ 
resent  this  entire  group  of  twenty-five  companies  and  that 
they  desire  a  total  of  two  hours,  which  will  be  divided 
among  them,  as  they  desire.  They  have  stated  that 

7  their  remarks  will  be  addressed  to  the  issues  pre¬ 
sented  in  their  several  motions  for  oral  argument. 

We  are  also  informed  that  the  legal  committee  of  the 
Independent  Natural  Gas  Association  desires  one  hour  in 
which  to  present  the  views  of  its  membership.  We  under¬ 
stand  that  Mr.  Scott  Hughes  will  speak  as  counsel  for  that 
group. 

The  staff  of  the  Commission,  which  will  be  represented  by 
Mr.  W.  Russell  Gorman,  has  requested  one  hour  in  which 
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to  reply  to  the  various  arguments  made  on  behalf  of  the 
natural  gas  industry. 

If  these  understandings  just  expressed  are  not  correct, 
and  if  any  other  counsel  desire  to  argue,  please  advise  the 
Commission  at  this  time. 

Mr.  Spies :  I  think  I  shall  have  some  remarks  at  the  con¬ 
clusion  of  this  argument.  My  name  is  Spies.  I  represent 
the  Natural  Gas  Pipe  Line  Company  and  Texoma  Natural 
Gas  Company. 

The  Chairman:  Natural  Gas  Pipe  Line  Company  of 
America  and  Texoma? 

Mr.  Spies :  Yes,  sir. 

The  Chairman :  And,  Mr.  Spies,  how  long  would  you  like 
to  have? 

Mr.  Spies:  A  half-hour. 

Mr.  Yost :  Mr.  Chairman,  I  am  John  S.  L.  Yost,  appear¬ 
ing  for  Panhandle  Eastern  Pipeline  Company.  I 
8  would  appreciate  it  if  I  might  have  about  10  or  15 
minutes  at  the  conclusion  of  the  presentation  by  the 
attorneys  who  represent  the  so-called  “group”.  It  so  hap¬ 
pens  that  while  I  am  thoroughly  in  accord  with  the  objec¬ 
tives  of  the  motion  I  found  it  necessary  to  file  a  separate 
motion  in  behalf  of  my  company  because  I  am  not  sure  that 
I  can  agree  with  all  of  the  reasoning  of  the  group.  Perhaps 
I  can. 

The  Chairman:  When  you  speak  of  the  group,  are  you 
speaking  of  the  American  Gas  Association  or  the  Inde¬ 
pendent  Natural  Gas  Association? 

Mr.  Yost:  American  Gas  Association  group,  who  will 
be  represented  by  Mr.  Calland,  Mr.  Lewis  and  Mr.  Shannon. 

The  Chairman:  It  is  that  group’s  presentation  that  you 
would  like  to  follow? 

Mr.  Yost:  Yes,  sir. 

The  Chairman:  Any  further  requests? 

Mr.  Francis:  Mr.  Chairman,  my  name  is  Charles  I. 
Francis,  representing  the  Texas  Eastern  Transmission 
Corporation.  I  should  like  to  reserve  the  right  to  have 
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about  five  minutes  later  on  which  I  may  give  back  to  the 
Commission  depending  on  the  course  of  the  argu¬ 
ment. 

9  Mr.  Tatum:  My  name  is  F.  M.  Tatum,  represent¬ 
ing  Willmut  Gas  and  Oil  Company. 

After  you  have  heard  the  argument  I  would  like  to  have 
five  or  ten  minutes  to  state  our  views. 

The  Chairman:  Are  there  any  further  requests? 

(No  response.) 

The  Chairman :  If  not,  we  will  open  with  the  argument 
for  the  group  representing  the  Committee  of  the  American 
Gas  Association. 

Mr.  Lewis? 

Mr.  Lewis :  Yes,  sir. 

The  Chairman:  How  will  the  time  be  divided  among 
yourself,  Mr.  Calland  and  Mr.  Shannon? 

Mr.  Lewis:  Approximately  evenly. 

The  Chairman :  Very  well. 

Argument  on  Behalf  of  the  Committee  of  the 
Amebican  Gas  Association 

Mr.  Lewis:  May  it  please  the  Commission:  Twenty- 
three  or  more  of  the  major  natural  gas  companies  of  the 
country  have  filed  the  same  motion  which  I  will  discuss. 
These  companies,  through  their  representatives  or  counsel, 
have  unanimously  concluded  that  the  motion  is  sound  and 
legally  well  founded.  At  the  suggestion  of  representatives 
of  the  Federal  Power  Commission  the  attorneys  arguing  in 
favor  of  the  motion  will  be  limited  in  number,  sub- 

10  ject,  of  course,  to  the  right  of  any  particular  com¬ 
pany  to  assert  any  position  in  addition  to  those  set 

forth  in  the  motions  as  it  may  see  fit. 

We  have  selected  three  attorneys  to  argue  in  favor  of 
the  motion  and  the  subject  matter  thereof  will  be  divided 
among  them  as  follows :  C.  Huffman  Lewis  will  discuss  the 
purpose,  nature  and  effect  of  the  motion.  After  so  doing 
he  will  discuss  paragraphs  B  and  C  thereof,  which  reads 
as  follows: 
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“B.  That  the  Federal  Power  Commission  is  without  law¬ 
ful  authority  or  jurisdiction  in  this  rule-making  proceed¬ 
ing  or  by  any  general  rule  or  regulation  to  do  any  of  the 
following: 

“  (b)  To  require  that  all  rates  for  the  transportation  of 
sale  of  natural  gas,  subject  to  the  Commission,  shall  be 
stated  only  in  dollars  or  in  dollars  and  cents  per  unit,  for 
the  reason  that  any  rate  in  any  rate  schedule  or  contract  on 
file  with  the  Commission  can  only  be  changed  by  the  Com¬ 
mission  after  hearing  any  lawful  finding  that  such  rate  is 
unduly  discriminatory  or  otherwise  in  violation  of  some 
provision  of  the  Natural  Gas  Act.” 

The  other  paragraph  which  I  shall  discuss  is  No.  C  of 
the  motion,  with  the  same  preamble  that  the  Commission  is 
without  jurisdiction  or  authority  .  .  . 

“To  prohibit  the  inclusion  in  any  rate  schedule 
11  or  contract  on  file  with  the  Commission,  of  any  rule, 
regulation,  exception  or  condition  which  authorizes 
the  modification  or  change  of  any  rate  such  as  adjustment 
for  taxes,  purchase  gas  cost,  or  similar  price  adjustment 
for  the  reason  that  any  such  rule,  regulation,  exception  or 
condition  can  only  be  changed  by  the  Commission  after 
hearing  any  lawful  finding  of  fact  that  such  provision  is 
unduly  discriminatory  or  otherwise  in  violation  of  some 
provision  of  the  Natural  Gas  Act.” 

I  will  be  followed  by  Mr.  Charles  B.  Shannon,  who  will 
discuss  an  interpretation  of  the  Natural  Gas  Act  as  applied 
to  the  subject  matter  of  docket  R-107,  including  said  mo¬ 
tion,  and  thereafter  will  discuss  any  detail  paragraphs  A 
and  D  of  the  motion  which  he  will  read  to  you  at  the  open¬ 
ing  of  his  remarks. 

Mr.  Shannon  will  be  followed  by  Mr.  A.  M.  Calland, 
who  will  discuss  paragraph  E  of  the  motion  and  general 
aspects  of  the  problem  presented  thereby.  He  will  read 
paragraph  E  at  the  inception  of  his  remarks. 


104 


This  should  not  be  a  controversial  proceeding,  but  rather 
a  cooperative  effort  on  the  part  of  the  Federal  Power  Com¬ 
mission  and  the  natural-gas  companies  affected  to  carry 
out  the  intent  and  meaning  of  the  Congress  as  expressed 
in  the  Natural  Gas  Act. 

I  am  presumptive  enough  to  assume  that  the  Fed- 

12  eral  Power  Commission  considers  that  the  motions 
which  have  been  filed  by  the  23  companies,  all  are 

filed  in  good  faith,  and  that  likewise  the  various  companies 
filing  the  motions  concede  that  the  Federal  Power  Commis¬ 
sion  earnestly  desires  to  carry  out  the  mandate  of  the  Con¬ 
gress  as  expressed  in  the  Natural  Gas  Act. 

If  my  assumptions  are  correct  the  motions  wifi  receive 
that  very  serious  consideration  which  they  deserve. 

In  this  Docket  G-107  the  Federal  Power  Commission  has 
proceeding  according  to  the  notices  sent  out  under  the 
authority  of  Sections  4,  15  and  16  of  the  Natural  Gas  Act 
in  a  rule-making  proceeding,  following,  apparently,  except 
as  I  shall  point  out  hereafter,  the  mechanics  outlined  in 
the  Administrative  Procedure  Act. 

'Without  at  this  moment  going  into  the  detailed  para¬ 
graphs  of  the  motion,  but  which  will  be  discussed  later, 
I  earnestly  submit  that  the  proposed  rules  as  revised 
greatly  exceed  the  authority  conferred  upon  the  Federal 
Power  Commission  by  Sections  4, 15  and  16  of  the  Natural 
Gas  Act,  and,  if  adopted  in  this  rule-making  procedure, 
would  affect  not  merely  matters  of  form  but  proprieties  of 
a  substantial  nature. 

It  therefore  becomes  important  at  this  time  to  determine 
whether  the  proposed  rules  as  revised  related  to  matters  of 
form  or  matters  of  substance. 

13  It  is  my  view  that  the  proposed  rules  show  on  their 
face  and  speak  for  themselves  as  demonstrating  that 

they  relate  to  .matters  of  substance,  and  I  shall  give  you  two 
specific  concrete  illustrations  showing  this  to  be  true. 

I  call  your  particular  attention  to  Section  154.38(d)  of 
the  proposed  rules.  Quite  a  few  natural  gas  companies,  in- 
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eluding  my  own  client,  United  Gas  Pipe  Line  Company, 
transport  and  sell  gas  in  interstate  commerce  for  resale 
for  industrial  use  under  contracts  which  provide  that  the 
selling  company  will  receive  from  the  distributing  company 
a  certain  percentage,  say,  80  or  85  per  cent,  of  what  the 
distributing  company  receives  from  industrial  consumers 
down  to  a  certain  limit.  These  are  commonly  called  per¬ 
centage  contracts. 

The  section  of  the  rules  which  I  have  just  mentioned,  to 
wit,  154.38(d)  abolish  and  prohibit  such  contracts.  The 
rule  referred  to  requires  that  the  rate  for  resale  of  indus¬ 
trial  gas  as  providing  in  said  contracts  be  changed.  I  do 
not  think  there  ca.*  be  any  argument  about  this.  I  am  using 
this  as  an  illustration  of  the  point  which  I  shall  make.  It 
happens  that  my  own  client  will  probably  provide  the  best 
illustration. 

Let  us  get  to  the  impact  of  that  rule  now.  United  Gas 
Pipe  Line  Company  presently  is  selling  gas  to  distributing 
companies  in  361  towns  and  cities  in  the  southwest. 
14  This  is  set  forth  in  the  original  data  of  views  and 
comments  which  I  filed  in  this  proceeding  and  which 
is  attached  to  my  present  response  as  Exhibit  1.  Without 
doubt  53  of  those  towns  and  cities  are  served  with  gas  which 
is  transported  and  sold  in  interstate  commerce. 

Viewing  the  present  impact  of  this  rule  as  applied  to 
these  53  towns  and  cities,  the  effect  will  be  to  say  to  this 
pipeline  company,  “You  must  change  your  rate,  charge  or 
classification  with  respect  to  the  sale  of  gas  for  resale 
for  industrial  use  in  these  53  towns  and  cities.  Your  pres¬ 
ent  contract  is  prohibited.  It  is  abolished.’ * 

That  is  the  immediate  impact  on  this  particular  client, 
and  I  might  say  that  while  I  am  simply  discussing  law 
points  at  the  present  time  that  if  this  illustration  does  not 
demonstrate  to  your  satisfaction  that  you  are  affecting 
rates,  charges,  classifications,  rules,  regulations,  practice 
or  contract  as  applied  to  this  particular  matter,  that  is  the 
sale  of  gas  on  a  percentage  basis  for  resale  for  industrial 
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use,  I  say  if  it  is  not  apparent  from  the  face  of  the  rnles 
as  written,  and  if  they  do  not  speak  for  themselves  as  show¬ 
ing  that  you  are  changing  a  rate,  charge  or  classification, 
then  I  want  to  expressly  at  this  point  ask  for  the  oppor¬ 
tunity  of  a  hearing  at  which  time  I  shall  be  permitted  to 
cross  examine  the  staff  members  and  anyone  else  and  to 
put  on  my  own  witnesses,  our  rate  experts  and  exec- 

15  utives  of  our  own  company,  to  show  that  the  prac¬ 
tical  impact  of  these  proposed  rules  will  be  to  change 

“a  rate,  charge  or  classification’ ’  of  this  gas  which  we  are 
transporting  and  selling  in  interstate  commerce. 

As  I  have  just  indicated  to  you,  we  are  serving  some  361 
towns  and  cities,  of  which  53  are  admittedly  being  served 
with  gas  in  interstate  commerce  over  which  you  have  juris¬ 
diction. 

I  will  give  another  specific  illustration :  There  are  many 
contracts  on  file  with  this  Commission  which  provide  that 
if  additional  taxes  are  levied  on  the  transportation  or  sale 
of  natural  gas  being  transported  in  interstate  commerce 
and  subject  to  the  jurisdiction  of  the  Commission,  that  the 
purchaser  will  he  obligated  to  reimburse  the  seller  for  all 
or  any  part  of  such  additional  taxes. 

These  contracts  which  have  been  lawfully  filed  with  this 
Commission,  and  of  which  there  are  many,  will  be  abso¬ 
lutely  abolished  and  prohibited  by  the  rule  aforesaid ;  that 
is,  154.38(d). 

The  additional  charge  that  is  stipulated  in  those  con¬ 
tracts  to  be  borne  by  the  purchaser  of  the  gas  is  changed. 
I  repeat  that  if  the  rules  on  their  face  do  not  demonstrate 
that  the  impact  of  these  rules  is  to  change  “a  rate,  charge 
or  classification”,  that  we  have  the  constitutional  right  to 
put  on  witnesses  from  our  company,  rate  experts  and 

16  executives,  to  testify  as  to  the  specific  facts  and  con¬ 
ditions  about  each  one  of  these  contracts,  and  I  ex¬ 
pressly  request  that  right  in  the  event  the  Commission  does 
not  agree  with  me  that  the  proposed  rules  demonstrate  that 
on  their  face. 
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I  note,  as  the  Chairman  has  stated,  that  with  respect  to 
the  order  providing  for  this  hearing  today,  it  is  stated, 
“Hearing  in  lieu  of  the  presentation  of  evidence  heretofore 
set  for  September  20;  those  parties  who  filed  notice  of  in¬ 
tention  to  appear,  can  argue  the  motion.’ * 

So  this  is  not  a  hearing  for  the  presentation  or  taking 
of  evidence.  We  are  not  permitted  to  do  that  at  this  time. 

I  believe  I  have  made  myself  clear  that  I  think  the  rules 
abundantly  and  on  their  face  demonstrate  and  show  that 
the  impact  of  this  particular  section,  154.38(d)  is  to  change 
a  rate,  charge  or  classification  or  a  rule,  regulation,  prac¬ 
tice  or  contract  affecting  same.  That  is  the  very  founda¬ 
tion  of  my  argument. 

Many  other  illustrations  could  be  given,  but  these  two 
specific  illustrations  will  serve  my  purpose  and  others  will 
be  discussed  by  my  colleagues  who  will  succeed  me  in  this 
argument. 

I  do  not  propose  to  go  into  a  long,  complicated  legal 
argument.  I  have  only  three  little  citations  that  I  want  to 
give  to  the  Commission.  One  of  these  came  from 
17  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia,  decided  June  25,  1946,  here  in 
Washington.  It  is  a  very  readable  case,  both  for  lawyers 
and  laymen,  and  for  the  convenience  of  the  Commission  I 
have  taken  the  liberty  of  having  it  photostated.  Counsel 
will  find  the  case  reported  in  the  67th  Federal  Supplement 
at  page  76. 

In  this  case — 

Commissioner  Buchanan:  (Interposing)  What  is  the 
title  of  the  case! 

Mr.  Lewis:  American  Eagle  Fire  Insurance  Company, 
et  al,  vs.  Jordan  et  al. 

Perhaps  I  might,  if  the  Commission  will  permit  me,  hand 
each  of  you  a  photostat  of  this  case. 

Now,  let  us  see  briefly  what  that  case  is  about. 

The  Superintendent  of  Insurance  for  the  District  of  Co¬ 
lumbia  was  authorized  to  regulate  the  insurance  companies 
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and  to  fix  rates,  and  shows  a  large  number  of  insurance 
companies  doing  business  here,  and  173  were  plaintiffs  in 
this  action. 

The  Superintendent  of  Insurance  under  this  particular 
statute,  which  will  he  found  in  the  footnotes,  was  author¬ 
ized  to  investigate  the  insurance  business  and  after  so  do¬ 
ing  he  perhaps  found  it  proper  to  reduce  the  rates  of  the 
companies. 

There  was  nothing  in  the  statute  which  specifically 
required  a  hearing.  He  conducted  an  investigation 

18  and  did  it  very  informally.  He  had  the  same  kind 
of  a  proceeding  which  you  are  having  here  today. 

There  was  no  provision  in  the  statute  under  which  he  was 
operating  which  required  a  formal  hearing. 

Let  us  at  the  outset  look  at  section  5(a)  of  the  Natural 
Gas  Act,  which  does  require  a  formal  hearing.  But  I  have 
a  case  which  did  not  require  it.  He  conducted  an  investi¬ 
gation. 

There  are  one  or  two  extracts  from  that  case  which  I 
should  like  to  read  to  you.  I  am  reading  from  page  80: 

“In  spite  of  the  differences  that  exist  between  the  judi¬ 
cial  and  the  administrative  process,  both  have  certain  ele¬ 
ments  in  common.  One  of  these  features  is  that  each  must 
comply  with  the  requirements  of  due  process  of  law,  and 
must  pursue  procedure  that  does  not  transcend  these  lim¬ 
itations.  Due  process  of  law  is  a  process  that  hears  before 
it  condemns.  The  requirement  of  a  hearing  is  one  of  the 
fundamental  principles  imbedded  in  Anglo-American  juris¬ 
prudence.  It  is  as  inexorable  a  requirement  in  adminis¬ 
trative  proceedings  involving  delegated  legislative  author¬ 
ity  or  a  quasi- judicial  function,  as  it  is  in  the  determination 
of  controversies  in  courts  of  law.  It  is  axiomatic  that  to 
adjudicate  personal  or  property  rights — ”  — such  as  these 
contracts —  “ — without  giving  interested  parties 

19  an  opportunity  to  be  heard  is  contrary  to  our  basic 
ideas  of  substantial  justice.  No  encroachment  or 
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inroad  should  be  permitted  or  tolerated  in  respect  to  an 
indispensable  safeguard  so  vital  and  precious  as  the  right 
of  a  hearing  before  final  adjudication.” 

‘‘Regulatory  commissions  have  been  invested  with  broad 
powers  within  the  sphere  of  duty  assigned  to  them  by  law. 

“All  the  more  insistent  is  the  need,  when  power  has  been 
bestowed  so  freely,  that  the  ‘inexorable  safeguard ’  of  a 
fair  and  open  hearing  be  maintained  in  its  integrity. 

‘  ‘  The  right  to  such  a  hearing  is  one  of  ‘  the  rudiments  of 
fair  play’  assured  to  every  litigant  by  the  Fourteenth 
Amendment  as  a  minimal  requirement. 

“There  can  be  no  compromise  on  the  footing  of  con¬ 
venience  or  expediency,  or  because  of  a  natural  desire  to  be 
rid  of  harassing  delay,  when  that  minimal  requirement  has 
been  neglected  or  ignored. 

“The  right  to  notice  and  hearing  is  imperative  in  judicial 
or  quasi- judicial  proceedings.  It  is  not  important  that  in 
this  instance  a  hearing  is  not  expressly  enjoined  by  the 
statute.  The  right  is  constitutional,  and  the  deprivation  of 
the  citizen  of  his  property  without  notice  and  an  oppor¬ 
tunity  to  be  heard  amounts  to  the  taking  of  his  property 
without  due  process  of  law.” 

20  Now,  let  us  see  what  they  did  in  the  instant  case. 

“To  be  sure  in  the  instant  case,  the  Superintendent,  after 
making  his  order,  accorded  to  the  companies  at  their  re¬ 
quest  an  opportunity  to  submit  data  informally.  He  ex¬ 
pressly  took  the  position,  however,  that  he  was  doing  so 
solely  as  a  matter  of  grace;  that  he  was  not  obligated  to 
do  so;  and  that  the  companies  had  no  right  to  demand  or 
insist  upon  a  hearing  or  an  opportunity  to  present  evi¬ 
dence  or  argument,  unless  as  a  matter  of  discretion  he 
chose  to  extend  them  the  privilege.  In  fact,  counsel  for 
the  Superintendent  urge  that  he  proceed  on  his  personal 
knowledge  of  ‘intimate  details  of  company  operations  and 
practices’,  obtained  from  reports  made  by  his  examiners. 
Counsel  further  state  that  ‘in  their  oral  reports  to  the  Su- 
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perintendent  they  (i.e.,  the  examiners)  very  properly  report 
to  him  with  complete  freedom’.  Unfortunately,  however, 
this  information  is  not  spread  on  the  record  of  this  pro¬ 
ceeding.  The  companies  presumably  do  not  know  what  it 
is,  and,  hence  are  unable  to  answer  it.  This  ex-parte  pro¬ 
cedure — ”  — that  is  the  identical  procedure  we  are  having 
this  morning —  “ — is  repugnant  to  our  basic  ideas  of  justice 
and  is  inconsistent  with  the  elementary  requirements  of  due 
process  of  law.  One’s  rights  may  not  be  adjudicated 

21  on  the  basis  of  facts  not  made  known  to  him  and 
which  he  has  no  opportunity  to  answer  or  explain. 

The  right  of  judicial  review  is  also,  in  part  at  least,  frus¬ 
trated,  since  this  information  has  not  been  made  available 
to  the  court.  The  fact  that  obviously  the  Superintendent 
acted  in  good  faith  and  in  all  sincerity  and  that  he  per¬ 
formed  his  task  in  a  thorough  and  intelligent  manner  does 
not  save  his  course  of  action  from  the  fatal  consequence  of 
the  vital  deficiencies  of  his  procedure.” 

There  is  another  article  that  I  wanted  to  call  the  Commis¬ 
sion’s  attention  to.  Mr.  David  Reich,  of  the  New  York 
Bar,  who,  in  1947 — I  am  not  sure  of  his  position  today — but 
in  1947  he  was  Secretary  of  Attorney  General  Clark’s  Com¬ 
mittee  on  Litigation  involving  the  Administrative  Proce¬ 
dure  Act,  prepared  a  comprehensive  article  published  in  the 
American  Bar  Association  Journal  for  April  of  1947,  Vol¬ 
ume  33,  No.  4. 

It  is  so  well  written,  and  so  concise — it  is  not  legalistic, 
but  to  the  point — that  I  took  the  liberty  of  having  it  repro¬ 
duced.  I  should  like  the  privilege  of  giving  the  Commis¬ 
sioner’s  a  copy  of  it. 

You  will  have  that  before  you  and  read  it  at  your  con¬ 
venience. 

Suppose  at  the  same  time  I  state  why  I  had  it  re- 

22  produced  and  what  the  impact  of  it  is. 

This  is  a  discussion  of  the  Administrative  Proce¬ 
dure  Act  under  which  you  are  proceeding  now.  On  page 
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306, 1  believe  it  is — that  is  not  the  page — but  you  will  find 
in  the  article  that  he  uses  the  Natural  Gas  Act  as  an  illus¬ 
tration  of  where  a  formal  proceeding  is  required  under  the 
Natural  Gas  Act.  That  is  exactly  the  point  in  this  case. 

The  Chairman:  That  is  with  respect  to  rate  owners  on 
page  406? 

Mr.  Lewis:  Yes,  sir.  But  the  paragraph  he  obviously 
refers  to  is  paragraph  5(a)  which  can  refer  to  nothing 
else.  That  section  of  the  Act  refers  to  the  changing  of  any 
rate,  charge  or  classification  or  any  rule,  regulation,  prac¬ 
tice  or  contract  affecting  such  rate,  charge  or  classification. 

He  gives  that  as  an  illustration  of  where  a  formal  hearing 
is  required. 

Under  the  pamphlet  which  the  attorney  general  of  the 
United  States  has  just  prepared  entitled,  “Manual  for  All 
Agencies  Under  the  Administrative  Procedure  Act”,  on 
page  33  thereof  the  Attorney  General  of  the  United  States 
again  uses  the  Natural  Gas  Act,  and,  of  necessity,  he  is 
referring  to  Section  5(a)  as  being  an  illustration  of  where, 
in  a  rule-making  proceeding,  you  must  have  a  formal 
hearing. 

23  I  should  like  to  read  this  Section  5(a)  of  the  Nat¬ 
ural  Gas  Act  and  to  read  it  very  carefully  because 
that  is  the  very  foundation  of  this  motion.  That  section 
is  the  only  authority  contained  in  the  Natural  Gas  Act 
which  gives  this  Commission  the  right  to  change  or  modify 
any  rate,  rule  or  regulation  lawfully  on  file  with  the  Com¬ 
mission.  I  am  not  talking  now  about  an  increased  rate 
where  you  can  suspend  it  but  I  am  talking  about  a  rate 
which  already  has  been  filed  with  you,  and  as  to  how  and 
under  what  conditions  you  can  change  it. 

The  Congress  has  said:  “Whenever  the  Commission, 
after  hearing,  had  upon  its  own  motion  or  a  complaint  of 
any  state,  municipality,  State  Commission,  or  gas-distribut¬ 
ing  company,  shall  find  that  any — ”  — meaning  any  particu¬ 
lar —  “ — rate,  charge  or  classification  demanded,  observed, 
charged  or  collected  by  any  natural-gas  company  in  connec- 
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tion  with  any  transportation  or  sale  of  natural  gas  subject 
to  the  jurisdiction  of  the  Commission,  or  that  any  rule,  reg¬ 
ulation,  practice  or  contract  affecting  same  is  unjust,  unrea¬ 
sonable,  unduly  discriminatory  or  preferential — ”  you  can 
thereafter,  after  hearing  and  finding,  change  it  so  as  to 
make  it  comply  with  the  law. 

Commissioner  Olds:  Do  you  think,  Mr.  Lewis,  that  the 
matter  of  expediency  initially  allowed  the  Natural  gas  com¬ 
panies  to  file  their  individual  contracts  as  rate  sched- 

24  ules,  that  the  Commission  thereafter  is  precluded 
from  exercising  its  authority  under  Section  4(c)  ? 

Mr.  Lewis:  I  do  expressly  think  so,  and  my  colleague, 
Mr.  Shannon,  will  go  into  the  legislative  history  of  the  Act 
on  that  specific  point. 

25  Commissioner  Olds:  You  think  even  though  ex¬ 
ercising  its  authority  under  4(c)  in  such  a  way  as 

to  merely  change  the  form  under  which  such  contracts  must 
be  filed  that  still  it  is  precluded  because  it  previously  has 
permitted  the  filing  of  these  contracts  as  rate  schedules 
from  exercising  that  rule  making  authority  which  is  im¬ 
plicit  in  4(c),  change  the  form  without  this  hearing  that 
you  are  talking  about? 

Mr.  Lewis :  I  think  that  you  cannot  change  the  substance 
of  any  contract.  You  refer  to  a  matter  of  form. 

Commissioner  Olds :  I  asked  you  that  as  a  preliminary 
if  it  was  a  mere  change  in  form. 

Mr.  Lewis :  If  it  were  a  mere  change  in  form  I  still  ques¬ 
tion  that  you  could  require  the  re-writing  of  a  contract. 
But  the  argument  that  I  am  making  now  is  predicated  in 
order  to  make  it  concrete  and  specific  on  a  percentage  con¬ 
tract  and  a  tax  clause  situation.  When  you  tell  me  in  these 
new  rules  “Abolish  those  and  take  them  out  of  your  con¬ 
tract,’ ’  that  ceases  to  be  a  matter  of  form. 

Commissioner  Olds :  Let  me  ask  you  this :  You  referred 
specifically  to  these  percentage  contracts  involving  sales 
for  resale  to  industries? 

Mr.  Lewis :  Yes,  sir. 
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Commissioner  Olds:  Would  it  be  impossible  for  the 
United  Gas  Pipe  Line  Company  to  file,  in  accordance  with 
the  part  of  the  rule  designated  154.38(D)  to  which 

26  you  referred,  to  file  the  actual  rates  which  it  is  now 
collecting  from  such  sales  calculated  as  they  are,  or 

would  be,  I  assume,  calculated  under  this  percentage  ar¬ 
rangement? 

Mr.  Lewis :  It  would  be  so  impossible.  I  called  our  rate 
expert  last  night  and  asked  him  if  he  would  be  prepared 
to  testify  at  the  appropriate  hearing  that  it  could  not  be 
done. 

Commissioner  Olds :  In  other  words,  they  vary  from  day 
to  day  and  week  to  week? 

Mr.  Lewis :  That  is  right. 

Commissioner  Olds:  Month  to  month? 

Mr.  Lewis :  That  is  right. 

Commissioner  Olds:  And  the  rates  being  charged  in 
these  municipalities,  the  53  municipalities  you  referred  to 
are  for  industrial  purposes  constantly  being  modified? 

Mr.  Lewis :  That  is  right. 

The  Chairman :  Is  it,  then,  in  fact  possible  to  determine 
from  the  schedules  on  file  in  the  formal  contracts  what  the 
charges  actually  are  at  any  particular  time? 

Mr.  Lewis :  Not  for  the  future  but  for  the  past  you  are 
getting  these  monthly  reports? 

The  Chairman :  For  the  present. 

Mr.  Lewis:  Not  until  the  end  of  a  current  month,  no, 
not  as  of  today,  no.  But  monthly  you  are  getting  the  in¬ 
formation  showing  our  total  revenues  from  all  sources. 

Commissioner  Olds:  Would  you  say,  then,  that 

27  these  charges,  we  will  say,  that  you  are  collecting 
under  such  a  variable  schedule,  resulting  in  such  a 

variable  collection,  conform  presently  with  the  require¬ 
ments  of  the  Natural  Gas  Act? 

Mr.  Lewis:  I  would  assume  that  they  do  because  this 
Commission  has  accepted  them  for  filing  in  all  of  these 
cases,  and  I  might  further  add  that  the  Railroad  Commis- 
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sion  of  Texas  in  a  decision  involving  my  particular  com¬ 
pany  issued  an  order  which  I  quoted  in  Exhibit  1  of  my 
response,  saying  that  this  is  the  only  equitable  way  to  sell 
gas  for  resale  for  industrial  use. 

The  state  of  Louisiana  has  approached  that — we  have 
127  towns  in  Texas,  52  in  Louisiana  and  several  in  Missis¬ 
sippi — but  in  the  States  of  Louisiana  and  Texas,  I  don’t 
think  we  could  deviate  with  respect  to  our  intrastate  busi¬ 
ness  in  Texas  involving  some  163  towns  except  after  going 
to  the  Texas  Railroad  Commission. 

Commissioner  Olds:  If  that  is  your  answer,  that  this 
a  substantive  change,  must  be  a  substantive  change,  and 
that  the  substantive  change  can  be  made  only  after  follow¬ 
ing  these  requirements  of  due  process,  including  hearing, 
would  you  say  that  that  would  require  a  series  of  individual 
separate  hearings  involving  each  individual  rate  schedule 
charged  by  each  individual  company  or  would  you  say  that 
the  requirements  of  due  process  could  be  met  through  such 
a  hearing  as  we  originally  had  set  for  today  in  which 
28  the  substantive  modifications  in  contracts  which 
would  result  from  the  rule  which  the  Commission  has 
proposed  would  be  subject  to  such  hearing  as  the  individual 
companies  or  their  customers  might  desire  to  participate 
in? 

Mr.  Lewis :  I  think  that  as  long  as  you  afford  each  com¬ 
pany  a  chance  to  cross  examine  the  staff  witnesses  and  to 
put  on  its  own  witnesses  and  experts  with  respect  to  each 
contract  that  you  expect  to  modify  you  will  have  given  them 
due  process. 

Commissioner  Olds :  You  mean  each  part  of  a  contract 
which  would  be  substantively  modified,  you  mean? 

Mr.  Lewis:  Yes.  With  respect  to  each  individual  in¬ 
stance,  any  time  you  change  the  matter  of  substance  or 
effect  a  rate  charge  or  classification,  that  company  is  con¬ 
stitutionally  entitled  to  be  heard  fully  at  a  record  hearing 
with  respect  to  that  particular  contract. 
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Commissioner  Buchanan :  In  this  case  that  would  mean 
136  hearings.  Is  that  right? 

Mr.  Lewis :  That  is  right,  sir. 

I  will  take  only  a  few  minutes  more,  if  your  Honors 
please,  and  I  do  appreciate  the  courtesy  and  attention 
extended  me.  I  am  looking  briefly  at  the  Administrative 
Procedure  Act,  and  Section  4  thereof  refers  to  a  situation 
that  “except  when  notice  or  hearing  is  required  by  statute” 
you  can  proceed  informally  without  taking  a  record. 

29  “Where  rules  are  required  by  statute  to  be  made  on 
the  record  after  opportunity  for  hearing,  upon 

agency  hearing,  the  requirements  of  Sections  7  and  8  shall 
apply.”  Of  course  that  means  your  detailed  formal  hear¬ 
ings  with  an  Examiner,  and  so  forth. 

Looking  for  the  moment  at  Section  C,  paragraph  C  of 
Section  VII  of  the  Administrative  Procedure  Act,  “Except 
as  statutes  otherwise  provide  the  proponent  of  a  rule  or 
order  shall  have  the  burden  of  proof.”  I  think  the  burden 
of  proof  is  on  this  Commission  when  it  initiates  a  proceed¬ 
ing  on  its  own  motion  to  find  that  with  respect  to  the  rate, 
classification  or  charge,  and  so  forth,  specifically  that  it  is 
unreasonable,  discriminatory,  and  so  forth. 

Again  I  refer  to  Section  9(a)  of  the  Administrative  Pro¬ 
cedure  Act.  “No  sanction  shall  be  imposed  or  substantive 
rule  or  order  be  issued,  except  within  the  jurisdiction  dele¬ 
gated  to  the  agency  and  as  authorized  by  law.”  That  is 
the  same  thing  as  saying  that  you  cannot  do  anything  in 
this  rule-making  proceeding  because  of  Section  5(a)  of  the 
Act  unless  you  follow  the  provisions  of  that  section. 

I  repeat,  in  coming  to  a  conclusion,  that  the  law  as  many 
companies  have  construed  it  and  as  we  have  construed  it 
provides  mandatorily  and  without  exception  that  you  can¬ 
not  effect  or  change  a  rate,  rule,  classification,  or  any  rule, 
regulation,  practice  or  contract  effecting  such  rate,  rule  or 
classification  without  a  hearing  and  a  finding  of  fact 

30  with  respect  to  the  particular  rate  under  considera- 
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tion  that  is  unjust,  unreasonable  or  prohibited  by  the  Act. 
My  colleague,  Mr.  Shannon,  will  follow  me. 

At  this  time  I  thought  it  might  be  interesting  for  the 
Commissioners  to  see  the  rather  imposing  list  of  companies 
that  have  filed  the  same  motion,  or  substantially  the  same 
motion,  as  I  have  just  argued. 

The  Chairman:  That  is,  of  course,  a  matter  of  record 
here. 

Mr.  Lewis:  I  see.  I  didn’t  know  whether  you  had  it 
collated  or  not,  sir.  It  has  been  checked  down  to  the  min¬ 
ute,  to  say  the  least,  and  as  a  matter  for  the  record,  I  should 
like  to  have  this  list  typed  in  by  the  reporter  as  giving  a 
list  of  those  companies  who  have  filed  the  same  motion 
which  I  have  argued  or  substantially  a  similar  motion. 

(The  document  above  referred  to  is  as  follows) : 

List  of  Companies  Which  Filed  With  Federal  Power 
Commission  Motion  for  Oral  Argument  in 
Docket  R-107 

Michigan  Consolidated  Gas  Company 
United  Gas  Pipe  Line  Company 
Michigan  Gas  Storage  Company 
Cities  Service  Gas  Company 
Texas  Eastern  Transmission  Corporation 
United  Fuel  Gas  Company 
31  Central  Kentucky  Natural  Gas  Company 
Atlantic  Seaboard  Corporation 
Virginia  Gas  Transmission  Corporation 
The  Ohio  Fuel  Gas  Company 
The  Manufacturers  Light  and  Heat  Company 
Natural  Gas  Company  of  West  Virginia 
Cumberland  and  Allegheny  Gas  Company 
Home  Gas  Company 
Eastern  Pipe  Line  Company 
Mississippi  River  Fuel  Corporation 
Hope  Natural  Gas  Company 
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The  East  Ohio  Gas  Company 
New  York  State  Natural  Gas  Corporation 
The  Peoples  Natural  Gas  Company 
Northern  Natural  Gas  Company 
Tennessee  Gas  Transmission  Company 
Panhandle  Eastern  Pipe  Line  Company 

Commissioner  Olds:  I  should  like  to  ask  a  question, 
particularly  with  regard  to  the  consideration  given  by  this 
group  which  supports  this  motion  took  into  consideration 
the  fact  that  the  very  promulgation  of  this  proposed  rule 
by  the  Commission  indicated  that  the  Commission  felt  that 
in  carrying  out  the  Act  the  development  of  a  certain  amount 
of  uniformity  in  the  tariffs  of  natural  gas  companies  was 
desirable  in  the  public  interest.  Is  that  correct? 

32  Mr.  Lewis :  We  took  into  consideration  that  that 
view  had  been  expressed  by  the  Commission. 
Commissioner  Olds:  Did  the  committee  then  proceed, 
having  found  that  this  method  that  the  Commission  was 
following  in  an  effort  to  attain  that  kind  of  uniformity  in 
natural  gas  pipeline  tariffs,  was  wrong,  did  this  committee 
or  this  group  of  companies  then  give  any  consideration  to 
the  suggestion  of  practical  means  by  which  that  objective 
could  be  attained  within  less  than  a  lifetime? 

Mr.  Lewis:  No.  We  did  discuss  various  methods  of 
approach  in  an  effort  to  cooperate  with  the  Commission, 
but  we  were  unanimous  in  the  view  that  Section  5(a)  left 
no  doubt  about  it.  If  the  Natural  Gas  Act  ought  to  be 
amended  let’s  amend  it  properly.  But  that  is  the  way  we 
find  it  today,  and  we  find  the  practical  difficulties  of  chang¬ 
ing  up  each  of  these  contracts  unsurmountable. 

Commissioner  Olds :  You  did  not  find  any  way  in  which, 
recognizing  the  fact  that  your  answer  to  Commissioner 
Buchanan  indicated  that  your  proposal  or  suggestion  as 
the  proper  means  might  involve  literally  tens  of  scores  and 
perhaps  hundreds  of  separate  proceedings,  to  ways  and 
means  in  which  the  natural  gas  industry  and  the  Commis¬ 
sion  could  work  the  thing  out  more  expeditiously? 
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Mr.  Lewis:  Except  as  a  matter  of  private  agreement 
we  found  no  way  to  circumvent  and  get  around  Sec- 

33  tion  5(a)  of  the  Natural  Gas  Act. 

Commissioner  Olds:  I  was  not  thinking  of  it  so 
much  in  terms  of  circumventing  and  getting  around  as  I 
was  practical  means  by  which  the  requirements  of  protec¬ 
tion  of  each  private  interest  could  be  attained  and  yet  the 
matter  handled  with  a  certain  degree  of  expedition  so  that 
if  such  uniformity  is  desirable  in  the  public  interest  it  can 
be  attained  and  become  workable  within  a  reasonable  time. 

Mr.  Lewis:  No,  sir.  We  do  not  have  the  answer.  We 
shall  be  glad  to  continue  our  studies.  You  will  recognize 
that  we  only  received  the  revised  new  rules  on  about  the 
7th  of  September,  and  we  will  be  glad  to  think  about  it. 
But  I  want  to  reiterate  and  I  want  to  leave  the  impression 
that  nothing  I  have  said,  done,  to  indicate  in  anywise  that 
any  provision  except  5(a)  of  the  Natural  Gas  Act  can  gov¬ 
ern  this  situation. 

I  expressly  thank  you,  gentlemen,  for  your  courtesy. 

Commissioner  Buchanan:  Just  how  privileged  is  this 
matter  of  filing  rates  on  a  percentage  basis?  How  many 
companies,  for  example,  have  that  system? 

Mr.  Lewis:  I  cannot  answer  that  except  I  know  there 
are  quite  a  few  besides  us. 

Commissioner  Buchanan:  That  is  the  United  Gas  Pipe 
Line  Company  is  one? 

Mr.  Lewis :  That  is  right,  and  we  have  53  towns 

34  and  cities  where  we  sell  it  that  way. 

Commissioner  Buchanan :  Can  you  name  another 
company  which  follows  the  same  procedure? 

Mr.  Lewis:  No  presently,  but  there  are  some  in  New 
York  which  I  don’t  recall. 

Commissioner  Buchanan:  Don’t  you  believe  that  the 
Administrative  Procedure  Act  prescribing  staff  confer¬ 
ences,  informal  conferences,  attempts  to  make  a  substitute 
for  the  formal  hearing? 
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Mr.  Lewis:  I  think  that  the  Administrative  Procedure 
Act  referred  to,  and  almost  made  part  of  it  Section  5(a) 
of  the  Natural  Gas  Act,  and  required  a  formal  rule  making 
proceeding,  should  adhere.  I  grant  we  can  have  these  coop¬ 
erative  conferences  with  the  staff  at  any  time,  but  I  think 
it  is  impossible  to  do  what  you  have  set  out  to  do  in  this 
instance  in  informal  rule-making  proceedings  because  of 
the  prohibition  contained  in  Section  5(a)  of  the  Natural 
Gas  Act. 

Commissioner  Buchanan:  And  as  that  5(a)  affects  your 
company  in  the  matter  of  reducing  the  percentage  method 
of  rate-making,  charging  rates,  reducing  that  percentage 
method  to  dollars  and  cents,  which  amounts  to  the  same 
thing,  comes  out  the  same,  you  think  it  would  be  a  violation 
of  your  due  process? 

Mr.  Lewis :  It  would  be  abolishment  of  due  process  and 
I  think  I  can  prove  by  the  witness,  Mr.  Frederick  C. 
35  Beck,  that  it  is  utterly  impossible  to  do  so,  humanly 
possible  to  do  so,  humanly  impossible. 

Commissioner  Buchanan :  I  just  wanted  to  get  your  point. 
That  is  your  view,  that  it  cannot  be  done? 

Mr.  Lewis :  Yes,  sir. 

The  argument  might  be  made  in  reply  that  the  last  re¬ 
vision  in  these  rules  has  taken  care  of  many  of  these  things 
that  I  have  been  talking  about.  My  reply  to  that  is  that 
no  revision  could  take  care  of  the  requirement  of  Section 
5(a)  until  I  am  given  a  record  hearing  with  respect  to  each 
particular  contract. 

The  exemption  clause  which  was  put  in  the  revised  rules 
is  very  limited.  That  states  at  154.52  1  *' Upon  application 
and  for  good  cause  shown  the  Commission  may  permit 
special  rate  schedules  to  be  filed  in  the  form  of  an  agree¬ 
ment  in  the  case  of  special  operating  arrangements  such  as 
for  exchange  or  transportation  of  natural  gas  or  for  the 
sale  of  natural  gas  that  charges  computed  on  a  cost  formula 
basis,  which  charges  need  not  be  stated  in  cents  or  in  dol¬ 
lars  per  unit” 
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As  we  read  that  exemption  clause  it  would  not  cover  a 
tax  clause  such  as  I  mentioned,  would  not  cover  a  percent¬ 
age  contract.  But  that  is  beside  the  point.  If  we  are  cor¬ 
rect  in  that  these  proposed  rules  and  this  proceeding  as 
presently  conducted  is  absolutely  violative  of  due  process 
of  law,  you  cannot  abolish  these  contracts  first  and 

36  then  say  “I  will  give  you  an  exemption.”  The  vice 
is  deeper  than  that.  It  goes  to  the  foundation  of  the 

whole  thing. 

Commissioner  Buchanan :  Could  you  file  a  new  tariff  in 
the  event  of  a  new  tax  levy,  file  a  new  tariff  which  would 
specifically  cover  that,  and  if  you  can  where  do  you  lose 
your  right  of  due  process? 

Mr.  Lewis:  Because  in  another  section  of  the  rules  you 
absolutely  prohibit  me  from  putting  that  in  a  contract. 

Commissioner  Buchanan :  That  may  be  so  as  far  as  the 
contract  is  concerned,  but  what  is  to  prevent  you  from  fil¬ 
ing  a  new  tariff  schedule  that  will  take  care  of  the  new  tax 
levy? 

Mr.  Lewis:  All  right.  Your  own  rule,  Section  154.38(d), 
which  reads  as  follows:  *  ‘No  rule,  regulation,  exception  or 
condition  such  as  tax,  commodity  price,  and  so  forth,  shall 
be  included  in  the  rate  schedule  or  any  report  thereof  of 
the  tariff.”  I  have  a  contract  on  file  doing  that  thing. 
Your  new  rules  say  I  cannot  do  it  any  more.  You  prohibit 
me  from  putting  that  in  any  rate  schedule  I  might  file,  or 
tariff. 

Thank  you  very  much,  gentlemen. 

37  Mr.  Shannon :  May  it  please  the  Commission. 

According  to  the  April  6  notice  of  this  rule-making 

proceeding  the  basic  purpose  of  the  proposed  regulation  is 
to  require  the  rate  schedules  to  be  filed  in  the  form  of  tariffs 
instead  of  special,  individually-executed  contracts  per¬ 
mitted  by  the  present  rule. 

Briefly  stated,  as  I  understand  the  regulation,  they  would 
require  each  natural-gas  company,  subject  to  the  Act,  to 
file  by  specified  dates  a  restatement  of  certain  of  the  pro- 
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visions  of  their  existing  contracts  in  the  form  of  tariffs. 
Certain  of  the  provisions  of  their  existing  contracts  I  say 
because  the  regulations  specifically  provide  that  all  rates 
must  be  stated  in  dollars  and  cents  per  unit  and  thereby 
outlaw  so  called  percentage  or  profit  contracts  as  discussed 
by  Mr.  Lewis. 

Secondly,  escalator  clauses  contained  in  existing  con¬ 
tracts  are  expressly  prohibited,  so  that  those  are  two 
classes  of  contract  provisions  which  cannot  under  the  ex¬ 
press  wording  of  the  regulation  be  included  in  the  tariffs 
to  be  filed. 

Then  under  the  regulations  as  revised  the  status  of  con¬ 
tract  provisions  was  made  even  clearer.  That  section 
154.85  provides  that  “Provisions  of  existing  contracts  not 
inconsistent  with  the  tariff  may  continue  in  effect”.  It 
further  provides  that  the  natural  gas  company  at  the 
38  time  of  filing  the  tariff,  “Shall  designate  or  file  a 
statement  as  to  which  of  the  contract  provisions  the 
company  considers  as  being  not  inconsistent  with  the  tariff 
and  not  duplicative  of  the  tariff.” 

So  that  I  think  it  is  fair  to  assume  that  the  converse  of 
that  will  necessarily  follow.  In  other  words,  any  provision 
of  existing  contract  which  the  pipeline  company  considers, 
or  others  consider,  to  be  inconsistent  with  the  tariff  will 
be  eliminated. 

Finally  the  rules  provide  that  the  natural  gas  company, 
at  the  time  it  files  its  restatement  of  certain  of  its  contract 
provisions  in  the  form  of  a  tariff,  may  propose  changes  in 
those  tariff  provisions. 

I  want  to  refer  back  to  these  particular  provisions,  but 
this,  in  a  word,  is  what  looks  to  me  to  be  the  substance  of 
these  regulations. 

The  purpose  of  my  argument,  briefly  stated,  is  to  attempt 
to  convince  the  Commission  that  regardless  of  the  desira¬ 
bility  of  the  objective  which  you  are  seeking  to  reach,  under 
the  Act  and  the  legislative  history  of  that  Act,  and  one 
Supreme  Court  decision  to  which  I  will  refer  near  the  end 
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of  my  argument,  this  Commission  clearly  does  not  have 
authority  in  this  rule-making  proceeding  to  undertake  what 
it  is  proposing  to  do  or  what  these  regulations  permit  you 
to  do. 

39  Three  provisions  of  the  Act  are  noted  as  a  source 
of  authority  being  exercised  by  the  Commission  here 

— Section  4,  Section  15  and  Section  16.  We  can  dismiss  15 
and  16  very  briefly.  The  Section  16,  to  which  I  refer,  is 
the  section  which  authorizes  the  Commission  to  issue  such 
rules,  regulations  and  orders  that  it  may  find  necessary  or 
appropriate  to  carry  out  the  provisions  of  the  Act.  Clearly, 
that  is  an  ancillary  power  dependent  upon  the  substantive 
powers  granted  in  other  sections  of  the  Act. 

Section  15  authorizes  the  Commission  to  conduct  hear¬ 
ings  and  investigations. 

So,  we  come  to  Section  4  which  must  be  the  source  of 
the  power  which  is  being  used  here. 

Section  4(a)  and  Section  4(b),  briefly  stated,  declare  that 
all  rules  and  regulations  and  rates  shall  be  just  and  reason¬ 
able,  and  declare  that  unjust,  unreasonable,  unduly  dis¬ 
criminatory  or  preferential  rates  are  improper  and  illegal. 

Section  4(c),  to  which  reference  was  made  during  Mr. 
Lewis’  argument,  provides  that  under  such  rules  and  regu¬ 
lations  as  the  Commission  may  prescribe  every  natural  gas 
company  shall  file  with  the  Commission  within  such  time, 
not  less  than  60  days  from  the  date  this  Act  takes  effect, 
and  in  such  form  as  the  Commission  may  designate,  and 
shall  keep  open  in  convenient  form  and  place  for  public 
inspection,  schedules  showing  all  rates  and  charges  for  any 
transportation  or  sale  subject  to  the  jurisdiction  of 

40  the  Commission  and  the  classifications,  practices  and 
regulations  affecting  such  rates  and  charges,  to¬ 
gether  with  all  contracts  which  in  any  manner  affect  or  re¬ 
late  to  such  rates,  charges,  classifications,  and  services. 

Briefly  stated,  Congress  by  this  Section,  as  the  legislat¬ 
ive  history  makes  clear,  placed  upon  natural-gas  companies 
the  obligation  of  filing  with  this  Commission,  in  accordance 
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with  the  Commission’s  rules  and  regulations,  copies  of  all 
their  contracts  and  schedules  as  they  existed  at  the  time 
the  Act  was  passed,  and  thereafter  filing  with  the  Commis¬ 
sion  copies  of  new  contracts  which  they  might  execute  after 
the  Act  was  passed. 

This  procedure  has  been  followed.  The  contracts  have 
been  filed  with  the  Commission.  Those  existing  at  the  time 
the  Act  was  passed  and  those  executed  since  that  time  have 
been  from  time  to  time  filed. 

Four  (d)  prohibits  a  natural  gas  company  from  making 
any  change  in  any  filed  schedule  or  contract  unless  it  gives 
30  days’  notice  which  is  given  under  that  section  by  filing 
a  new  schedule  or  contract  with  the  Commission.  When 
such  a  new  schedule,  making  a  change  in  an  existing  sched¬ 
ule,  is  filed,  the  Commission  has  authority  under  Section 
4(e)  to  suspend  the  new  schedule  and  continue  the  old 
schedule  in  effect,  but  not  for  a  period  of  longer  than  five 
months. 

41  The  Commission  further  is  authorized  in  that  sec¬ 
tion  to  enter  upon  a  full  hearing  and  to  make  such 
orders  with  respect  to  the  new  schedule  whether  or  not  it 
has  gone  into  effect  in  the  meantime  as  it  could  make  under 
section  5(a). 

So,  we  come  to  Section  5(a)  as  being  the  one  and  only 
authority  of  the  Federal  Power  Commission  to  change  the 
provision  of  either  an  existing  contract  or  a  new  contract, 
even  though  the  new  contract  affects  a  change  in  a  filed 
schedule.  In  other  words,  while  Section  4(e)  authorizes 
the  Power  Commission  to  suspend  a  schedule  making  a 
change,  it  merely  contemplates  that  the  Commission  will 
have  an  opportunity  for  a  period  of  five  months  to  scrutin¬ 
ize  that  change,  but  it  cannot  set  the  change  aside  and  do 
anything  substantial  with  respect  to  the  provisions  being 
changed  unless  it  receives  authority  under  Section  5(a). 

Section  5(a)  has  been  read  by  Mr.  Lewis,  and  I  won’t 
read  it  again,  but  it  is  clear  under  that  section  that  two 
things  are  necessary — first,  the  Commission  should  have 
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a  hearing.  Secondly,  the  Commission  should  find  that  the 
provision  in  the  contract  is  unjust,  unreasonable  or  unduly 
discriminatory  or  preferential 
That  is,  as  I  say,  the  Commission’s  only  power  to  change 
either  existing  or  new  contracts,  and  I  want  to  emphasize 
that  because  I  believe  that  the  lack  of  authority  here  in¬ 
volved  is  just  as  much  present  with  respect  to  the  future 
operation  of  these  rules  as  it  is  with  respect  to  the 

42  past  operation  of  rules. 

This  statutory  scheme,  I  believe,  clearly  indicates 
the  intention  of  Congress — one,  that  contracts  in  existence 
at  the  time  the  contract  was  passed  would  remain  in  exist¬ 
ence.  They  would  be  filed  with  the  Commission  but  they 
would  remain  in  existence  until  the  Commission,  after  a 
hearing  under  Section  5(a)  should  find  any  provision  of 
that  contract  was  contrary  to  law  because  of  it  being  unfair 
or  unreasonable.  Secondly,  that  Congress  intended  that 
the  responsibility  in  the  first  instance  for  making  arrange¬ 
ments,  that  is  further  new  arrangements,  concerning  the 
transportation  and  sale  of  natural  gas  was  to  be  left  with 
the  industry  subject  to  this  Commission’s  review  of  those 
arrangements  after  notice,  opportunity  for  hearing,  and  if 
the  Commission  finds  that  any  such  arrangement  is  con¬ 
trary  to  the  public  interest  and  that  finding  is  made  and 
supported  by  evidence,  then  that  provision  can  be  set  aside. 

Now  we  come  to  these  rules  against  that  statutory  back¬ 
ground.  What  these  regulations  would  do,  first  of  ail,  with 
respect  to  past  contracts,  it  would  abolish  all  past  contracts 
except  those  provisions  of  existing  contracts  which  are  in¬ 
cluded  in  the  tariff  which  the  natural-gas  company  files. 

Commissioner  Wimberly:  Mr.  Shannon,  if  the 

43  Commission  had  been  prepared  at  the  time  the  Nat¬ 
ural  Gas  Act  was  passed  to  prescribe  the  form  as  is 

being  undertaken  at  this  time,  what  would  the  situation 
have  been  thenT 

Mr.  Shannon:  I  don’t  think — 
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Commissioner  Wimberly:  (Interposing)  With  respect  to 
existing  contracts. 

Mr.  Shannon:  I  don’t  think  the  situation  is  any  different 
now  from  what  it  was  two  days  after  the  Act  was  passed. 
In  other  words,  I  think  that  you  did  not  have  power  then 
to  do  what  it  is  indicated  you  might  do  now,  I  don’t  think 
you  have  had  the  power  at  any  time  since  then,  and  it  is  not 
a  matter — you  see,  the  whole  point  is  that  we  are  not  here 
dealing  with  form  but  with  substance ;  form,  as  I  see  it — 
well,  form  certainly  is  different  from  substance.  I  won’t 
try  to  speculate  as  to  just  how  far  the  Commission  could 
go  as  a  matter  of  form,  but  certainly  here  when  you  re¬ 
member  that  you  have  not  only  pipeline  companies,  who 
are  one  party  to  these  contracts,  but  also  distributing  com¬ 
panies  who  have  rights  over  which  the  Commission  does 
not  have  jurisdiction — 

The  Chairman:  (Interposing)  Do  you  regard  as  a  re¬ 
quirement  that  the  tariff  must  contain  provisions  which 
makes  it  possible  to  determine  the  currently  effective  rate 
as  a  matter  of  form  or  substance? 

Mr.  Shannon:  I  don’t  quite  understand  your  question. 

The  Chairman :  Do  you  regard  a  requirement  that 
44  the  tariff  be  so  specific  as  to  permit  the  determina¬ 
tion  as  of  any  particular  time  of  the  exact  charge  for 
service— do  you  regard  that  as  a  matter  or  form  of  sub¬ 
stance? 

Mr.  Shannon :  Determination  of  the  charge  and  the  form 
is  certainly  a  matter  of  substance,  that  is  correct. 

The  Chairman :  That  is  not  my  point  I  think  you  real¬ 
ize  it.  Of  course,  the  particular  formula  that  is  used  might 
be  a  matter  of  substance  in  terms  of  the  question  of  whether 
it  was  reasonable  or  unreasonable,  a  discriminatory  or  non- 
discriminatory  matter.  I  am  not  talking  about  describing 
the  formula.  I  am  talking  about  a  requirement  that  makes 
it  incumbent  upon  the  company  rendering  a  service  to  make 
it  possible  for  its  customer”4 or  this  Commission  to  look  at 
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the  tariff  and  determine  within  the  four  walls  of  the  tariff 
what  the  charge  is. 

Mr.  Shannon:  Maybe  I  can  answer  yonr  question  this 
way — a  matter  of  form  or  substance :  I  think  it  is  a  matter 
of  substance.  I  don’t  think  the  Federal  Power  Commis¬ 
sion — I  say  it  with  the  utmost  respect — by  any  general  rules 
or  regulations,  can  limit  the  freedom  of  contract  which  this 
industry  has  and  which  is  limited  only  to  the  extent  pro¬ 
vided  in  the  Act;  that  is,  that  they  can  make  any  contract 
they  want  so  long  as  that  contract  is  not  unjust,  unreason¬ 
able,  or  unduly  discriminatory. 

45  The  Chairman:  On  that  basis,  then,  what  would 
the  provisions  of  4(c)  mean  as  far  as  authority  is 

concerned?  Simply  that  it  could  specify  the  size  of  sheets 
of  paper,  type,  and  the  like? 

Mr.  Shannon:  I  want  to  avoid  saying  how  much  power 
you  have  under  Section  4(c). 

The  Chairman :  I  think  it  might  be  helpful.  You  are  tak¬ 
ing  the  position  we  lack  certain  authority.  I  want  to  know 
what  you  think  the  section  requires  us  to  do. 

Mr.  Shannon:  I  think  Section  4(c)  confers  authority 
upon  the  Commission  to  prescribe  the  form  of  schedules 
and  the  time  within  which  they  are  to  be  filed.  I  don’t 
think  you  can  under  4(c)  in  prescribing  the  form,  affect, 
one,  the  provision  of  any  existing  contract  which  has  been 
made  unless  that  provision  is  found,  under  Section  5(a), 
to  be  unjust  and  unreasonable.  Otherwise  it  stands. 

This  4(c)  was  merely  a  provision  in  which  Congress  in¬ 
tended  that  the  Commission  would  be  kept  advised  and  the 
public  kept  advised  of  the  contracts. 

The  Chairman:  Mr.  Shannon,  if  we  could  not  find  out 
from  the  tariff  what  the  charge  was,  how  would  you  proceed 
to  make  a  finding  under  Section  5? 

Mr.  Shannon:  Commissioner,  you  say  you  cannot  find 
out  from  the  tariff  what  the  charge  is? 

The  Chairman :  I  am  assuming  that  might  be  the 

46  case  rather  than  stating  that  it  is. 
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Commissioner  Olds:  Didn’t  Mr.  Lewis  say  that  the 
charge  in  certain  circumstances  might  change  from  day 
to  day  or  week  to  week  under  those  percentage  provisions? 

Mr.  Shannon:  Yes. 

Commissioner  Olds:  No  one  would  know  at  any  time 
what  charge  was  being  made. 

Mr.  Shannon:  The  practical  answer  to  that  is  that  we 
have  been  operating  there  for  ten  years  since  the  Act  has 
been  passed.  If  the  Commission  feels  that  those  provisions 
and  those  contracts  are  improper  the  Commission  has  a 
course  of  procedure.  Let  us  proceed  under  Section  5(a). 
It  is  like  an  escalator  clause.  You  cannot  outlaw  escalator 
clauses.  I  say  this  respectfully.  You  cannot  outlaw  them 
simply  because  you  dislike  them.  There  has  been  no  hear¬ 
ing  as  to  whether  escalator  clauses  are  unjust  or  unreason¬ 
able.  I  think  a  strong  argument  can  be  made  that  an  esca¬ 
lator  clause  is  in  the  public  interest  because  it  enables  these 
pipelines  better  to  finance,  and  certainly,  increased  service 
to  the  public  is  the  basic  problem  facing  the  Commission 
and  the  public  today.  So,  if  escalator  clauses  should  be 
ruled  out,  I  would  not  concede  that  is  contrary  to  the 
public  interest.  Certainly,  the  Commission,  before  it  made 
that  determination,  should  have  the  benefit  of  industry’s 
views  and  testimony  as  to  what  would  be  the  effect  of  elimi¬ 
nating  escalator  clauses  and  what  would  be  the  effect 
47  on  financing.  In  other  words,  that  is  why  Congress 
fixed  5(a),  fixed  there  the  provision  that  you  do  not 
change  these  contract  arrangements,  unless  you  find  it  is 
contrary  to  the  public  interest.  If  they  are  contrary  to 
the  public  interest,  certainly  they  should  be  set  aside.  No¬ 
body  can  argue  the  contract  should  control  the  Commission. 
But  the  only  prohibition  is  in  this  statute  is  against  unrea¬ 
sonable  charges  and  discriminatory  charges. 

Commissioner  Olds:  Don’t  you  think  4(c)  was  to  serve 
the  purpose,  among  other  things,  of  enabling  the  public  to 
know  what  charges  were  being  made  at  any  time  for  any 
service? 
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Mr.  Shannon:  I  think  that  is  probably  one  of  the  pur¬ 
poses  of  it.  I  might  possibly  help  the  Commission  and  also 
save  a  little  time  if  I  move  right  to  the  provision  of  the 
legislative  history  which  touches  right  on  this  because  the 
whole  point  of  the  argument  I  am  trying  to  make  is  that 
regardless  of  how  desirable  it  may  appear  to  the  Commis¬ 
sion  to  adopt  or  reach  the  objective  it  is  seeking  to  reach 
here,  this  does  not  accord  with  the  Congressional  intent. 

I  have  an  excerpt  which  I  have  just  placed  before  the 
Commission,  from  the  legislative  history,  testimony  of  Mr. 
Devane,  then  Solicitor  of  the  Federal  Power  Com- 

48  mission,  in  the  hearings  before  the  Federal  Power 
Commission.  He  was  under  questioning  by  Mr.  Lea. 

Mr.  Lea  asked : 

“Mr.  DeVane,  under  what  conditions  would  rates  be  put 
into  effect?  That  is  what  would  be  the  procedure? 

“Mr.  De  Vane:  In  the  beginning? 

“Mr.  Lea:  Yes. 

“Mr.  De  Vane:  The  companies  will  simply  file  their 
schedules. 

“Mr.  Lea:  And  those  schedules  would  prevail  unless  the 
Commission  saw  fit  to,  after  a  hearing  and  notice,  establish 
a  rate? 

“Mr.  De  Vane :  Yes,  sir ;  those  rates  would  prevail.  The 
rates  that  the  company  makes  effective  at  the  date  of  filing 
are  the  rates  that  will  continue  in  effect  until  they  are 
changed  either  by  the  company,  as  provided  in  section  4, 
or  by  the  Commission  after  hearing. 

“Mr.  Lea:  There  would  he,  I  take  it,  no  duty  upon  the 
Commission  under  this  bill  in  the  absence  of  complaint  or 
just  reason  to  call  for  interference  to  established  rates. 

“Mr.  De  Vane:  No,  sir;  the  Commission  can  only  estab¬ 
lish  rates  after  investigation  and  hearing. 

“Now,  that  investigation  can  he  undertaken  under 

49  section  5  of  the  bill  either  on  the  Commission’s  own 
initiative  or  upon  complaint. 
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“Mr.  Cooper:  Let  me  see  if  I  understand  yon  there. 
That  is,  the  gas  companies  can  establish  their  rates? 

Mr.  De  Vane :  Yes,  sir. 

“Mr.  Cooper:  They  do  not  have  to  go  to  the  Commis¬ 
sion;  they  can  establish  them  themselves? 

“Mr.  De  Vane:  Yon  are  talking  abont  the  beginning 
now? 

“Mr.  Cooper:  Yes. 

“Mr.  De  Vane:  They  file  their  schedule  of  rates. 

“Mr.  Cooper:  And  they  pnt  them  into  effect? 

“Mr.  De  Vane:  Yes,  sir. 

“Mr.  Cooper:  And  anyone  who  wants  to  file  a  complaint 
goes  to  the  Commission;  is  that  right? 

“Mr.  De  Vane:  That  is  correct;  and  they  can  change 
their  rates,  Mr.  Cooper,  by  filing  new  schedules  under  sec¬ 
tion  4(d).  After  they  have  filed  them  with  the  Commission 
and  announced  those  new  rates,  the  Commission  has  the 
power  to  suspend  and  investigate,  and  the  suspending 
power  extends  for  a  period  of  five  months.” 

Commissioner  Buchanan:  By  the  mere  change  of  the 
percentage  sign  or  mark  to  a  dollar  sign  or  mark,  would  it 
have  the  identical  result  as  this  substantive  change,  and 
not  one  of  form? 

50  Mr.  Shannon:  Mr.  Commissioner,  my  point  is  that 
you  can  make  any  change  in  any  filed  contract  of 
any  kind.  You  first  have  to  find  that  the  provision  is  un¬ 
just  or  unreasonable  because  Congress  left  it  to  industry, 
left  to  them  the  responsibility  for  initiating  and  carrying 
through  these  contract  arrangements.  The  Act  prohibits 
unjust  or  discriminatory  arrangements  but  that  is  the  only 
limitation  on  their  contracting  power  or  authority,  subject 
to  the  further  requirement  that  they  have  to  file  with  the 
Commission  a  copy  of  their  contract  and  if  there  is  a  change 
involved  the  Commission  can  suspend  it  But  it  cannot  set  it 
aside  in  any  event  unless  it  has  a  hearing  and  makes  a  find¬ 
ing  under  5(a).  These  provisions  which  Mr.  Lewis  has  in 
his  contracts,  certainly  you  would  have  to  have  a  hearing 
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on  that.  I  am  not  familiar  with  the  provisions  nor  have  I 
read  them.  The  reason  it  demonstrates  the  wisdom  of  Con¬ 
gress  is  that  you  deal  with  the  matter  on  a  company  basis. 

50  the  communities  which  are  interested  in  service  from 
his  company  will  have  an  opportunity  to  come  in  and  point 
out  not  merely  legal  objections  but  matters  which  are  prac¬ 
tical  considerations  which  they  can  urge  on  the  Commission 
and  urge  them  not  to  disturb  the  status  quo. 

Commissioner  Buchanan :  Even  if  failed  to  work  and  it 
is  absurd,  you  can  do  that? 

Mr.  Shannon:  You  can  carry  any  argument  to  a 

51  ridiculous  point,  Mr.  Commissioner.  I  am  not  sug¬ 
gesting  that  hut  matters  of  substance. 

Commissioner  Buchanan :  I  was  talking  about  the  dollar 
sign  and  the  percentage  sign.  The  result  is  identical.  You 
say  w  e  would  have  to  go  to  hearing  on  that. 

Mr.  Shannon :  I  think  you  would. 

Commissioner  Olds:  One  question  before  you  go  on. 

Take  these  percentage  contracts.  They  at  any  given 
time,  say,  the  time  they  were  filed  with  the  Commission, 
resulted  in  a  certain  change  being  made  for  gas  delivered 
to  a  specific  city  for  resale  to  industries. 

Now,  according  to  Mr.  Lewis  that  may  change  from  time 
to  time  under  that  percentage  arrangement. 

Assuming  for  the  moment  at  that  time  they  were  charg¬ 
ing  10  cents  at  the  gate,  that  the  percentage  resulted  in  an 
average  of  ten  cents  at  the  gate  for  that  kind  of  service  to 
industry.  Assuming  a  year  later  it  resulted  in.  a  charge 
of  11  cents.  Do  you  think  that  charge  of  11  cents  as  con¬ 
trasted  with  ten  cents  would  have  to  be  filed  with  this  Com¬ 
mission  as  a  change  in  rate  under  Section  4(d)? 

Mr.  Shannon:  I  am  sorry,  but  I  don’t  think  I  can  give 
you  an  answer.  Any  answer  I  give  you  to  that  would  be 
a  pure  guess.  I  did  not  intend  to  cover  that  phase  of  the 
argument  We  have  divided  it  up  and  I  got  off  on  the  per¬ 
centage  contracts  and  escalator  clauses. 
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52  Commissioner  Olds :  I  am  trying  to  find  out  what 
yon  think.  You  are  telling  us  what  Congress  meant 

by  the  Act.  You  referred,  among  other  things,  to  the  pro¬ 
cedure  to  be  required  under  Section  4(d).  I  am  taking  a 
specific  illustration  where  both  you  and  Mr.  Lewis  have 
been  indicating  that  the  rule  which  the  Commission  is  pro¬ 
posing  would  result  in  a  substantive  as  well  as  a  mere 
change  in  form  in  these  contracts.  I  am  asking  you  spe¬ 
cifically  what  you  think  Congress  mean  “unless  the  Com¬ 
mission  otherwise  orders,  no  change  shall  be  made  by 
natural-gas  company  in  any  such  rate  charged,  etc.”  I  am 
assuming  that  the  result  of  this  percentage  arrangement 
would  mean  a  change  of  one  cent,  one  way  or  the  other, 
say,  up,  in  the  charge  for  this  particular  type  of  service. 

Would  you  say  that  would  require  filing  by  United  Gas 
Pipe  Line  Company? 

Mr.  Shannon :  If  I  understand  your  question,  Mr.  Com¬ 
missioner,  it  comes  to  this:  If  the  operation  of  this  per¬ 
centage  arrangement  in  fact  results  in  a  rate  of  11  cents 
in  one  period  of  time  as  against  ten  cents,  does  the  fact  re¬ 
quire  you  come  under  4(d).  I  think  not ;  otherwise  it  would 
be  continuous.  That  is  offhand  without  studying  the  con¬ 
tracts. 

One  further  provision  of  the  legislative  history  which  I 
want  to  call  to  your  attention  because  I  think  it  is 

53  important,  particularly  for  those  Commissioners  who 
have  had  Interstate  Commerce  Commission  back¬ 
ground  and  state  experience,  who  naturally  feel  uniformity 
in  filed  tariffs  is  the  proper  thing.  In  other  words,  if  you 
want  gas  service  in  the  District  of  Columbia  you  would  like 
to  get  it  under  a  standard  schedule.  But  the  difference  be¬ 
tween  railroads  and  public  utilities  subject  to  state  regula¬ 
tion  on  the  one  rate,  and  this  pipeline  industry  on  the 
other,  is  that  the  railroads  and  the  gas  and  electric  dis¬ 
tributing  companies  deal  directly  with  the  public.  They 
deal  with  people  obviously  not  in  a  comparable  position 
from  the  standpoint  of  negotiation  and  standpoint  of  pro- 
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tection  of  their  interest.  Secondly,  there  are  hundreds  of 
thousands  of  snch  customers.  Here  we  have  a  service  of 
pipeline  companies  limited  in  number,  whose  activities  so 
far  as  this  Commission’s  jurisdiction  is  concerned,  are  lim¬ 
ited  to  wholesale  transactions  in  practically  every  instance 
with  other  utility  companies,  or  with  utility  companies, 
and  who  are  in  a — 

Commissioner  Draper:  (Interposing)  Wouldn’t  you 
make  that  a  public  utility? 

Mr.  Shannon:  I  would  not  because  I  do  not  think  pipe¬ 
lines  have  been  made  public  utilities.  I  think  they  have 
been  subjected  to  regulation  to  the  extent  provided  in  the 
Act,  but  that  does  not  include  full  public  utility  status. 

Commissioner  Olds:  What  further  step  would 
54  Congress  have  to  take  to  give  them  full  public  util¬ 
ity  status? 

Mr.  Shannon :  Several  steps,  one  very  important  one  left 
out  being  an  adequate  service  provision.  That  is  not  in 
this  act  but  was  in  the  other  act  I  think  that  would  have 
made  the  difference.  That  is  one  thing  which  would  make 
a  difference.  It  would  make  a  lot  of  difference  to  the  cus¬ 
tomer,  the  person  dependent  on  the  pipeline  for  service, 
and  a  difference  to  the  pipeline  if  they  were  in  a  position 
to  render  adequate  service.  There  is  no  such  provision 
here.  Under  obligation,  they  are  obligated  to  render  non- 
discriminatory  service  but  not  as  to  adequate  service. 

I  want  to  make  this  one  point  on  this  legislative  history, 
following  the  distinction  between  the  railroads  and  the  dis¬ 
tributing  utilities  on  the  one  side  and  the  pipeline  industry 
on  the  other. 

In  the  legislative  history  of  the  Federal  Power  Act,  Sec¬ 
tions  205  and  206  of  that  Act  being  identical,  in  fact,  the 
pattern  of  Section  4  and  Section  5  of  the  Gas  Act,  in  the 
hearings  on  the  Federal  Power  Act,  Holding  Company  Act, 
1725,  74th  Congress,  first  session,  the  session  of  206,  there 
the  Power  Act  corresponds  with  Section  5  of  the  Gas  Act, 
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there  was  in  that  section  at  that  time  a  sub-section  which 
was  deleted. 

The  other  sections,  the  two  sections  you  now  find  in  205 
and  also  No.  5  of  the  Gas  Act,  were  in  there  in  sub- 

55  stantially  their  present  form.  But  there  is  a  third 
subsection  which  reads  as  follows : 

“The  Commission  shall  have  power  upon  a  hearing  and 
upon  its  own  motion  or  upon  complaint  to  investigate  a 
single  rate,  charge,  classification,  rule,  regulation,  contract 
or  practice  or  any  number  thereof  or  the  entire  schedule 
or  schedules  of  rates,  charges,  classifications,  rules,  regu¬ 
lations,  contract  and  practices,  or  any  thereof,  of  any  pub¬ 
lic  utility”,  using  the  language  of  the  Federal  Power  Act 
.  .  .  “and  to  establish  new  rates,  charges,  classifications, 
rules,  regulations,  contracts,  or  practices  or  schedule  or 
schedules  in  lieu  thereof.” 

In  other  words,  complete  authority  would  have  been  con¬ 
ferred  upon  the  Commission  expressly  to  simply  substitute 
a  new  schedule,  new  contract,  without  the  necessity  that  is 
now  in  this  section  and  was  in  the  other  provisions  of  the 
Act  that  they  can  do  so,  that  you  can  do  so  only  where  you 
find  that  the  provision  of  the  existing  contract  is  unjust 
or  unduly  discriminatory  or  preferential. 

The  Committee  in  its  report — 

Commissioner  Olds:  (Interposing)  Talking  about  the 
Federal  Power  Act  now? 

Mr.  Shannon :  Yes,  sir,  the  same  section  205  which  is  the 
equivalent  of  Section  5  of  the  Gas  Act. 

56  The  Committee  in  its  report  explained  why  it  had 
deleted  this  section,  this  subsection  from  section  205, 

then  No.  208.  It  stated  at  page  20  of  its  report.  Senate 
Report  621,  74th  Congress,  First  Session: 

“The  provisions  defining  with  particularity  the  power 
of  the  Commission  to  investigate  single  rates,  and  to  fix 
standards  of  service  (formerly  sections  208(b)  and  210), 
and  the  section  authorizing  the  issuance  of  reparation  or¬ 
ders  (formerly  section  213)  have  been  eliminated.  They 
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are  appropriate  sections  for  a  state  utility  law  but  the  Com¬ 
mittee  does  not  consider  them  applicable  to  one  governing 
merely  wholesale  transactions/  ’ 

To  my  mind  that  explains  why  this  Commission  is  not  in 
the  position  of  either  the  Interstate  Commerce  Commission 
or  State  Utility  Commissions,  the  reason  being  that  Con¬ 
gress  recognized  a  distinction  between  utility  service  gov¬ 
erned  by  the  Interstate  Commerce  Commission  and  by 
State  regulatory  commissions,  and  the  limited  wholesale 
service  transactions  to  which  this  Commission’s  jurisdic¬ 
tion  is  limited. 

57  I  see  I  am  running  along  here.  I  have  one  further 
point  I  want  to  make  to  conclude  this  argument. 

I  referred  previously  to  the  provision  in  the  proposed 
regulation  under  which  a  pipeline  company  may  propose 
changes  in  its  contract.  That  is  rather  an  eye-catching 
provision,  particularly  to  one  representing  a  distributing 
company,  because  the  regulations  don’t  make  clear  whether 
or  not  that  requires  before  any  such  change  is  proposed, 
the  pipeline  company  is  required  to  execute  a  supplemental 
contract  with  the  distributing  company.  If  the  Commis¬ 
sion  is  proceeding  upon  the  assumption — I  preface  this 
with  an  “if” — if  the  Commission  is  proceeding  upon  the 
assumption  that  the  Commission  has  authority,  or  that  the 
Commission  by  merely  accepting  an  ex  parte  filing  by  a 
pipeline  company  can  effectively  modify  that  company’s 
obligation  under  filed  contract,  I  submit  that  the  Commis¬ 
sion  is  proceeding  on  an  erroneous  view  of  its  authority 
under  the  statute.  In  that  connection  I  have  one  decision 
and  this  will  be  my  last  addition  to  the  record  here.  It  is 
a  decision  of  the  Supreme  Court  of  the  United  States, 
Wichita  Railroad  and  Light  Company  vs.  Public  Utility 
Commission  of  Kansas.  The  citation  is  260  U.  S.  46.  I 
might  say  that  the  photostat  I  have  placed  before  the  Com¬ 
mission  comes  from  the  law  edition. 

In  that  case  the  Wichita  Railroad  and  Light  Company 
made  a  contract  with  the  Kansas  Gas  and  Electric  Com- 
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pany  under  which  it  agreed  to  buy  and  the  Kansas 

58  Company  agreed  to  jsell  the  electricity  required  un¬ 
der  specified  rates  for  a  period  of  20  years.  This 

contract  was  made  in  1910. 

In  1911  the  Kansas  State  Commission,  set  up  under  State 
law,  and  it  had  a  statute  which  is  explained  and  quoted  in 
the  opinion  which  was  practically  identical  in  the  statutory 
scheme  to  the  statute  you  have  here.  They  were  required 
to  file  copies  of  their  contracts  and  schedules,  prohibited 
from  making  a  change  except  upon  30  days’  notice  to  the 
Commission  and  with  its  consent,  and  unreasonable  and 
discriminatory  rates  and  practices  were  declared  unlawful. 
The  Commission  was  directed  to  investigate  and  if  it  found 
after  hearing  that  an  existing  contract  rate  provision  was 
unlawful  it  should  prescribe  a  new,  just  and  reasonable 
rate.  It  is  practically  an  identical  thing  to  the  statutory 
provisions  of  the  Gas  Act.  In  that  case  in  about  1918  the 
selling  company  decided  it  was  not  making  enough  money 
so  it  filed  with  the  State  Commission  a  proposed  schedule 
increasing  its  rates.  The  State  Commission  granted  the 
petition  without  any  hearing  or  any  finding  that  the  exist¬ 
ing  rates  were  unreasonably  low. 

The  Wichita  Company,  which  was  the  principal  purchaser 
of  the  electric  utility,  filed  suit  and  the  case  came  to  the 
Supreme  Court  of  the  United  States.  In  the  unanimous 
opinion  by  Mr.  Chief  Justice  Taft,  photostatic  copy  of 
which  is  placed  before  you,  the  Supreme  Court  held  that 
the  State  Commission  order  allowing  that  company 

59  on  an  ex  parte  filing  to  modify  its  filed  rate  schedule 
and  increase  its  rates  was  legally  null  and  void,  that 

the  Commission  first  had  to  find  that  the  provision  being 
changed,  in  that  case  the  existing  rate  was  unjust,  unrea¬ 
sonable  or  unduly  discriminatory. 

Then  the  Court  said  1 1  It  is  said  that  the  order  in  this 
case  was  authorized  by  Section  20” — Section  20  like  4(d) — 
‘‘and  therefore  all  that  was  needed  was  a  filing  of  a  sched¬ 
ule  of  changed  rates  and  the  consent  of  the  Commission, 
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and  that  no  finding  was  required  as  in  Sections  13  and  16. 
This  construction  of  Section  20  is  doubtless  correct,  but  it 
shows  that  the  filing  of  a  schedule  of  changed  rates  under 
that  section  cannot  accomplish  the  result  of  abrogating 
contract  rates.  It  could  not  do  so  any  more  than  would  the 
original  filing  of  a  schedule  of  rates  under  Section  11,  re¬ 
quiring  every  public  utility  to  publish  and  file  with  the 
Commission  all  schedules  of  rates  to  do  this.  The  consent 
of  the  Commission  in  Section  20  is  made  necessary  only  to 
prevent  changing  schedules  without  notice  to  the  Commis¬ 
sion,  and  thus  to  secure  a  proper  supervision  of  schedules. 
Such  consent  does  not  involve  a  hearing  or  a  finding  and 
a  decision.  This  section  does  not,  therefore,  cover,  or 
measure  the  essentials  of  the  proceeding  in  this  case  be¬ 
fore  the  Commission,  which  the  order  shows  was  upon 
pleadings  and  inter  partes.” 

On  page  260  they  say,  “The  proceeding  we  are 
60  considering  is  governed  by  Section  13.  That  is  the 
general  section  of  the  act  comprehensively  describ¬ 
ing  the  duty  of  the  Commission,  vesting  it  with  power  to 
fix  and  order  substituted  new  rates  for  existing  rates.  The 
power  is  expressly  made  to  depend  on  the  condition  that, 
after  full  hearing  and  investigation,  the  Commission  shall 
find  existing  rates  to  be  unjust,  unreasonable,  unjustly  dis¬ 
criminatory,  or  unduly  preferential.  We  conclude  that  a 
valid  order  of  the  Commission  under  the  act  must  contain 
a  finding  of  fact  after  hearing  and  investigation,  upon 
which  the  order  is  founded,  and  that,  for  lack  of  such  a 
finding,  the  order  in  this  case  was  void.” 

Then  they  continue  further  down  and  say,  “When,  there¬ 
fore,  such  an  administrative  agency  is  required,  as  a  con¬ 
dition  precedent  to  an  order,  to  make  a  finding  of  facts,  the 
validity  of  the  order  must  rest  upon  the  needed  finding. 
If  it  is  lacking,  the  order  is  ineffective.  We  rest  our  de¬ 
cision  on  the  principle  that  an  express  finding  of  unreason¬ 
ableness  by  the  Commission  was  indispensable  under  the 
statutes  of  the  state.” 
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If  Your  Honors  please,  in  conclusion  I  want  to  ascribe 
to  Mr.  Lewis’  urging  that  if  the  Commission  disagrees  with 
the  views  of  the  law  here  expressed  and  concludes  it  wants 
to  go  forward  with  this  matter  that  in  matter  of  law  and 
proper  administration  of  the  act  there  should  be  a  hearing 
where  we  have  opportunity  to  cross  examine  an  authorized 
staff  witness,  on  some  of  these  ambiguous  matters, 

61  an  opportunity  to  introduce  testimony  with  respect 
to  the  effect  on  each  individual  company’s  contracts. 

The  Chairman:  Are  you  going  to  speak  about  the  am¬ 
biguous  provisions? 

Mr.  Shannon:  I  couldn’t  attempt  to  do  that  within  the 
time  I  have.  The  one  I  mentioned  was  this  being  proposed. 
I  tried  to  analyze  the  thing,  Mr.  Chairman,  and  for  the  life 
of  me  I  can’t  see  how  this  thing  will  work  mechanically 
when  you  cannot  force  people  to  make  agreements.  Either 
no  further  agreements  are  necessary  or  we  are  just  going 
to  have  a  lot  of  litigation.  Take  it  from  the  standpoint  of 
distributing  companies.  When  will  they  have  an  oppor¬ 
tunity  to  be  heard?  Will  their  contracts  be  eliminated  by 
the  pipeline  company  in  so  far  as  it  is  not  included  in  the 
tariff?  Take  a  liquidated  damage  provision,  which  hap¬ 
pens  to  be  one  in  which  my  client  is  interested.  Is  that  to 
be  eliminated  simply  because  it  is  not  in  all  of  the  contracts 
or  is  it  to  be  put  in  all  of  them. 

Next  look  at  the  standpoint  of  the  pipeline  company. 
They  are  being  asked  or  ordered  to  file  these  tariffs.  If 
they  are  going  to  have  uniform  tariffs  obviously  some  of 
these  contract  provisions  will  have  to  be  left  out.  Does 
that  call  upon  them  to  repudiate  their  contracts  and  raise 
potential  litigation?  I  submit  if  the  Commission  is  here 
interested  in  expedition  I  respectfully  submit  that 

62  this  is  not  the  manner  in  which  to  obtain  it  because 
parties  will  be  uncertain,  people  called  upon  to 

finance  pipelines  won’t  know  what  to  do.  I  urge  this :  I  am 
not  saying  contracts  against  the  public  interest  can  stand. 
I  never  have  urged  that  and  won’t.  I  am  saying  that  a 
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contract  in  so  far  as  it  is  not  discriminatory  or  unjust  or 
unreasonable  is  necessarily  tbe  basis  upon  which  the  natu¬ 
ral  gas  industry,  its  customers  and  its  purchasers  have 
financed  their  operation  and  have  to  finance  new  construc¬ 
tion  which  is  so  vitally  needed  in  this  country  today. 

Commissioner  Olds:  When  you  seconded  Mr.  Lewis’  sug¬ 
gestion  or  urging  that  if  the  Commission  does  not  agree 
with  the  position  taken  on  the  legal  aspects  of  this  matter 
that  there  then  be  an  opportunity  for  presentation  of  wit¬ 
nesses  and  cross  examination  of  the  staff  and  so  forth,  do 
you  feel  that  if  such  opportunity  were  afforded — I  think 
you  suggested  among  other  things  that  would  afford  an  op¬ 
portunity  to  take  up  these  specific  situations  involving 
either  pipeline  companies  or  the  other,  or  both,  do  you  feel 
that  would  constitute  necessary  due  process  under  5(a)  on 
the  basis  of  which  the  Commission  could  act  under  the  pro¬ 
posed  rule? 

Mr.  Shannon:  No,  sir.  I  am  glad  you  asked  that  ques¬ 
tion,  Mr.  Commissioner.  I  do  not.  I  do  not  think  there  is 
any  procedure,  whether  you  have  hearings  or  detailed  argu¬ 
ments  or  anything  else,  under  which  you  can  do  this  by 
rules  and  regulations.  In  other  words,  I  think  that 
63  the  subject  matter  of  these  rules  is  something  out¬ 
side  the  ambiguity  of  the  Commission’s  power.  The 
only  way  the  Commission  can  deal  with  contracts,  either 
present  or  future,  is  to  proceed  under  5(a),  and  the  burden 
is  on  the  staff  to  show  the  provision  being  changed  is  dis¬ 
criminatory.  Take  an  escalator  clause,  for  instance,  in  con¬ 
tract  A  between  two  companies.  If  the  Commission  wants 
to  change  that  escalator  clause  it  has  to  have  a  hearing,  you 
have  to  put  substantial  evidence  in  the  record  showing  that 
that  particular  escalator  clause  is  unjust,  unreasonable  or 
discriminatory. 

Commissioner  Olds :  Assuming  that  this  hearing  you  are 
asking  for,  where  witnesses  would  be  presented  for  cross 
examination,  were  made  broad  enough  so  that  it  could  hear 
evidence  on  your  liquidated  damages  provision  or  this  esca- 
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lator  provision  or  these  percentage  contract  provisions 
where  such  existed,  then  would  that  afford  a  basis  for  the 
Commission’s  doing  this? 

Mr.  Shannon:  No,  sir.  Again  I  am  talking  about  what 
the  act  provides.  I  realize  I  am  making  an  argument  which 
sounds  very  technical,  but  this  happens  to  be  the  statute 
the  Commission  has,  and  it  is  that  you  cannot  by  regula¬ 
tion — 1,  wipe  out  or  effect  any  contract  provisions  such  as 
to  say  “No  more  escalator  clauses”  as  to  existing  com¬ 
panies  or  you  cannot  by  regulation  restrict  the  industry’s 
freedom  of  contract.  Whether  or  not  an  escalator 
64  clause  today  in  a  particular  contract  is  unreasonable 
is  a  question  of  fact  to  be  decided  in  that  particular 
case,  but  a  determination  that  this  escalator  clause  involv¬ 
ing  this  company  in  this  contract  is  unreasonable  is  not  a 
determination  that  under  no  circumstances  from  here  on  in 
under  these  general  rules  can  anybody  include  an  escalator 
clause  in  their  contracts. 

Commissioner  Olds:  When  you  speak  of  the  company’s 
freedom  of  contract,  you  mean  if  the  Commission  should 
decide  in  a  specific  instance  that  an  escalator  clause  was 
unjust  and  discriminatory  the  company  can  turn  around 
and  immediately  negotiate  other  escalator  clauses  on  a  little 
different  basis  and  would  be  free  to  come  in  and  file  those 
again  immediately? 

Mr.  Shannon:  As  a  practical  matter  it  might  involve  a 
merry-go-round  proceeding,  but  perhaps  this  will  answer 
it.  Suppose  a  company  has  an  escalator  clause,  company 
“A”  has  one.  It  negotiates  new  contracts  and  does  not 
include  it,  or  does  include  it  when  it  didn’t  have  it.  You 
are  dealing  with  differing  factual  situations.  I  respect¬ 
fully  submit  that  is  the  whole  theory  of  administrative 
agency.  They  are  in  a  position  to  deal  with  complicated 
factual  situations,  exercising  informed  judgment  in  dealing 
with  particular  facts  and  not  go  at  it  with  a  broad  stroke 
and  say  “We  will  wipe  this  out  and  that.”  If  we  can  wipe 
out  escalator  clauses  and  these  other  things,  why  not  go 
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out  and  wipe  out  all  power  rates  and  say  “From 

65  here  on  in  everything  will  be  commodity  rates.” 

Commissioner  Olds:  Aren’t  you  making  regula¬ 
tion  to  a  point  where  it  will  be  ineffectual? 

Mr.  Shannon :  No,  sir.  I  am  simply  stating  what  the  Nat¬ 
ural  Gas  Act  as  I  read  it  and  the  legislative  history  of  the 
act  indictes  to  be  the  Congressional  intent.  Whether  we 
argue  this,  regardless  of  how  much  we  argue  this,  the  Com¬ 
mission  either  has  the  power  to  adopt  these  regulations  or 
not.  I  don’t  think  it  has  the  power  to  adopt  these  regula¬ 
tions.  It  didn’t  have  that  power  when  the  Act  was  passed, 
it  has  not  had  it  at  any  time  since,  and  I  don’t  think  you 
will  have  the  power  if  you  have  a  dozen  hearings.  When 
you  get  all  done  you  are  trying  to  do  something  here  which 
is  directly  contrary  to  the  statutory  scheme  and  Congres¬ 
sional  intent  which  shows  what  Congress  intended ;  namely, 
that  the  industry  must  have  the  responsibility  subject  to 
supervision  and  determination  by  this  Commission  that  a 
particular  provision  was  improper  and  that  it  could  be  set 
aside.  But  until  such  determination  the  contract  is  good. 

Commissioner  Olds:  Assuming  in  terms  of  any  one  of 
these  terms  of  contracts  which  the  Commission  may  con¬ 
sider  involving  discrimination,  percentage  arrangement  or 
the  escalator  arrangement  or  whether  it  is  the  damages 
point  you  are  interested  in  at  present,  assuming  the  Com¬ 
mission  does  have  the  necessary  hearings  in  specific  in¬ 
stances  under  Section  5(a)  dealing  with  each  instance 

66  of  such  provisions,  the  whole  natural  gas  industry, 
and  decides  they  are  discriminatory  and  they  should 

be  eliminated.  Then  under  your  concept  of  the  freedom  of 
contract  among  these  companies  do  you  think  companies 
could  turn  around  and,  we  will  say,  immediately  in  a  new 
contract  include  terms  involving  this  liquidating  damages 
provision  which  would  be  different  from  the  other  contracts 
which  the  Commission  already  has  passed  upon  and  the 
Commission  could  do  nothing  to  prevent  it  excepting  into 
a  new  proceeding? 
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Mr.  Shannon :  I  say  legally  the  answer  would  have  to  be 
“yes,”  they  could  have  that  power.  Practically  I  don’t 
think  you  would  have  the  problem.  Companies  are  too  busy 
operating  their  business  to  engage  in  a  merry-go-round 
with  the  Commission.  Legally  the  Commission  is  not  in 
a  position  to  say,  “From  now  on  the  natural  gas  industry 
cannot  in  malting  its  arrangements  in  the  future  or  in  carry¬ 
ing  on  its  existing  arrangements,  the  natural  gas  industry 
cannot  do  “A”,  “B”,  and  “C”.  Make  it  “D”,  “E”  and 
“F”,  if  you  wish.  If  you  carry  that  assumption  of  power 
to  its  logical  conclusion  you  don’t  need  Section  5(a).  All 
you  need  is  a  general  regulation  and  set  up  a  contract 
everybody  will  have,  existing  and  future,  and  you  apply 
under  it  for  service. 

Commissioner  Olds :  In  the  nature  of  a  rate  schedule  or 
tariff  ? 

Mr.  Shannon:  That  can  be  described.  As  I  point 
67  out,  the  basic  difference  here  is  that  you  are  not  deal¬ 
ing  with  the  company  that  serves  the  public  in  the 
sense  of  a  distributing  company  or  railroads.  I  am  con¬ 
tractually  speaking  now  because  I  realize  there  are  opera¬ 
tions  in  the  public  interest,  but  Congress  recognized  that 
so  far  as  rate  schedules  are  concerned  by  deleting  that  pro¬ 
vision  under  which  the  Commission  could  put  in  the  pre¬ 
scribed  schedules  without  necessity  of  finding  discrimina¬ 
tion,  unfairness  or  unreasonableness,  they  deleted  that  pro¬ 
vision  because  it  was  not  appropriate  in  the  limited  juris¬ 
diction  the  Commission  has  over  wholesale  rates. 

Commissioner  Olds :  You  referred  to  a  merry-go-round. 
You  may  recall  in  the  history  of  regulation  that  one  of  the 
matters  which  tended  to  thwart  regulation  in  the  20 ’s  was 
that  the  companies  were  not  averse  to  that  kind  of  merry- 
go-round,  in  and  out  of  the  Courts,  so  the  State  Commis¬ 
sions  found  they  never  could  effectively  regulate  rates.  Do 
you  feel  it  would  be  in  the  public  interest  to  afford  the  op¬ 
portunity  for  such  merry-go-rounds  in  the  future? 
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Mr.  Shannon :  All  I  can  say  to  that  is  that  it  seems  to  me 
the  Commission  has  done  well  with  the  litigations  it  has 
had  so  far. 

Thank  you  very  much. 

The  Chairman:  We  will  take  a  five-minute  recess. 

(Recess  taken.) 

68  The  Chairman:  We  will  resume. 

Mr.  Calland? 

Mr.  Calland:  If  the  Commission  please,  it  is  apparent 
that  my  rather  brief  discussion  here  will  take  a  little  dif¬ 
ferent  turn  from  what  you  have  been  listening  to  up  to  now. 

Before  taking  up  that  point,  Mr.  Lewis  would  like  very 
much  to  have  in  the  record  an  answer  which  he  has  written 
out  to  a  question  from  Commissioner  Buchanan. 

The  Chairman :  It  would  be  well  to  have  Mr.  Lewis  give 
his  answer.  It  might  lead  to  further  questions. 

Mr.  Calland:  Very  well.  He  may  read  it  so  he  can  an¬ 
swer  any  questions  which  I  would  not  be  prepared  to  an¬ 
swer. 

Mr.  Lewis:  I  wanted  to  get  in  a  very  brief  statement 
which  I  am  sure  many  of  the  Commissioners  already  are 
familiar  with,  just  what  a  percentage  contract  is.  This  is 
as  best  we  could  condense  it. 

The  percentage  contract  gives  a  distributing  company  a 
right  to  sell  gas  to  industrial  consumers  at  rates  which  will 
permit  the  distributor  to  compete  with  other  fuels  such  as 
coal  and  oil.  The  price  of  gas  will  accordingly  change  and 
fluctuate  with  the  market  price  of  the  other  fuels.  It  is 
necessary  in  the  public  interest  that  the  distributor  have 
a  flexible  rate  for  industrial  fuel  because  the  profits  from 
the  sale  of  such  gas  to  large  consumers  makes  it  possible 
for  the  distributor  to  serve  domestic  consumers  at  favor¬ 
able  rates  which  may  yield  only  a  small  profit  or  no 

69  profit  at  all.  If  the  distributor  is  bound  by  an  in¬ 
flexible  fixed  rate  for  larger  consumers  he  cannot 
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compete  with  other  fuels  whose  price  is  regulated  only  by 
supply  and  demand  in  an  open  and  unregulated  market. 

If  the  market  for  competing  fuels  goes  down,  80  per  cent 
of  the  loss  is  borne  by  the  pipeline  company.  This  is  dis¬ 
tinctly  in  favor  of  the  distributor. 

Commissioner  Buchanan ;  By  a  distributor  you  mean  the 
pipeline  company? 

Mr.  Lewis :  No,  sir.  I  mean  the  distributor  who  actually 
sells  inside  of  the  city  limits. 

Commissioner  Buchanan :  In  other  words,  the  party  that 
is  not  subject  to  the  jurisdiction  of  this  Commission? 

Mr.  Lewis :  That  is  right. 

Commissioner  Buchanan :  In  other  words,  that  party  un¬ 
der  your  definition  or  your  description  of  this  percentage 
rate  schedule  actually  is  fixing  the  rates  that  are  on  file 
here? 

Mr.  Lewis :  That  is  right. 

Commissioner  Buchanan:  Not  the  Commission? 

Mr.  Lewis :  That  is  right. 

Commissioner  Buchanan:  Not  the  natural  gas  company 
but  the  distributor  who  is  entirely  beyond  our  jurisdiction  ? 

Mr.  Lewis :  Of  this  Commission,  that  is  right 

Commissioner  Buchanan:  That  is  how  it  works? 
70  Mr.  Lewis :  Yes. 

Commissioner  Buchanan :  Don’t  you  think  that  is 
illegal  under  the  act? 

Mr.  Lewis :  No,  sir,  I  do  not 

Commissioner  Buchanan :  Wherein  do  they  get  their  au¬ 
thority  under  the  act  to  fix  rates? 

Mr.  Lewis :  That  is  only  a  result  of  we  get  80  per  cent 
of  what  they  sell  to  an  industry. 

Commissioner  Buchanan:  Where  do  they  get  their  ju¬ 
risdiction  to  do  that? 

Mr.  Lewis :  The  contracts  providing  for  that  have  been 
filed  and  accepted  by  this  Commission,  and  until  you  find 
with  respect  to  an  individual  contract  that  it  is  preferential, 
discriminatory,  or  something,  it  stands.  That  is  the  free¬ 
dom  of  contract  Mr.  Shannon  was  talking  about. 
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Commissioner  Buchanan:  Of  course  you  don’t  believe, 
Mr.  Lewis,  that  you  have  complete  freedom  of  contract 
there? 

Mr.  Lewis :  Until  what  we  do  is  found  to  be  discrimina¬ 
tory,  unjust,  or  preferential. 

Commissioner  Buchanan:  And  though  contracts  are  il¬ 
legal  on  their  face,  what  about  that  situation? 

Mr.  Lewis:  If  I  concede  your  premise  that  they  are  il¬ 
legal  on  their  face  you  would  have  a  different  situation,  but 
that  is  not  the  situation  we  have  here  because  these  con¬ 
tracts  have  for  years  been  filed  with  the  Commission 
71  and  accepted  by  them.  I  do  not  contend  you  cannot 
do  anything  with  respect  to  those  contracts.  I  do 
contend  that  you  must  have  a  formal  hearing  and  an  inves¬ 
tigation  with  respect  to  the  particular  contract  and  find 
that  it  is  prohibited  by  the  act. 

Commissioner  Buchanan :  And  in  your  case  that  would 
require  136  hearings,  at  least? 

Mr.  Lewis:  I  wouldn’t  say  that.  I  don’t  knowhow  many 
it  might  require. 

Commissioner  Buchanan:  For  each  individual  contract 
there  would  have  to  be  a  hearing  and  a  finding  and  a  de¬ 
termination? 

Mr.  Lewis :  In  theory,  yes. 

Commissioner  Buchanan :  Isn’t  that  a  fact?  Isn’t  that 
what  you  are  contending? 

Mr.  Lewis:  Legally,  yes.  But  as  pointed  out  by  Mr. 
Shannon  I  don’t  think  that  would  be  the  practical  impact 
of  it. 

Commissioner  Buchanan :  Under  your  system  would  we 
ever  be  able  to  give  due  process  to  your  company  in  accor¬ 
dance  with  your  desire? 

Mr.  Lewis :  I  am  sure  that  you  would. 

Commissioner  Buchanan:  You  think  so? 

Mr.  Lewis :  Yes,  sir. 

Commissioner  Buchanan :  Do  you  agree  with  Mr.  Shan¬ 
non’s  answer  to  Commissioner  Olds  that  if  the  effect  under 
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one  of  those  percentage  contracts  which  you  have  de- 

72  scribed  at  some  point  of  time  would  be  to  increase 
the  charge  from  10  cents  to  11  cents  as  far  as  the 

pipeline  company’s  sales  to  the  distributing  company  is  con¬ 
cerned,  that  the  change  of  charge  by  one  cent  would  not 
require  a  filing  here  ? 

Mr.  Lewis :  I  do. 

Commissioner  Buchanan :  And  you  nevertheless  take  the 
view  that  the  arrangement  leading  to  the  10  cent  figure  and 
the  arrangement  leading  to  the  11  cent  figure  is  a  lawfully 
filed  rate  or  charge? 

Mr.  Lewis :  I  do. 

The  Chairman :  Pursuant  to  Section  4(a)  ? 

Mr.  Lewis:  I  do,  subject  to  Section  5(a)  and  your  right 
to  examine  it  and  see  what  results  fall  from  it,  and  then  to 
the  extent  of  your  lawful  jurisdiction  to  require  such  modi¬ 
fication  as  you  may  find  proper  in  the  light  of  these 
hearings. 

Commissioner  Buchanan :  If  I  understand  your  position, 
if  these  percentage  contracts,  every  time  Bunker  C  Oil  or 
whatever  the  base  oil  might  be,  goes  up  in  price  the  gas  rate 
goes  up  in  price  to  the  industrial  customers? 

Mr.  Lewis:  It  doesn’t  work  out  exactly  that  way.  They 
can  in  individual  instances. 

Commissioner  Buchanan :  Well,  it  does  fluctuate  in  that 
manner., 

Mr.  Lewis :  It  fluctuates  to  some  extent,  yes,  but  the  act 
itself  recognizes  a  distinction  with  respect  to  the  sale 

73  of  gas  for  resale  for  industrial  purposes.  For  in¬ 
stance,  you  cannot  suspend  a  rate  such  as  that  as  you 

have  recently  recognized. 

Thank  you  very  much  for  letting  me  take  a  couple  min¬ 
utes  more. 

The  Chairman:  All  right,  Mr.  Calland.  Will  you  pro¬ 
ceed? 

Mr.  Calland :  If  the  Commission  please,  as  stated  by  Mr. 
Lewis,  my  part  of  the  argument  is  directed  to  paragraph 
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“E”  of  the  motion  and  involves  paragraph  “C”  of  pro¬ 
posed  Rule  154.63,  which  prescribes  the  data  to  be  fur¬ 
nished  in  support  of  any  proposed  change  in  the  tariff  which 
results  in  an  increase  in  rates.  I  want  to  adopt  the  argu¬ 
ments  made  so  far  without  repeating  it  that  the  place,  of 
course,  to  find  the  power  of  any  governmental  officer,  Board 
or  Commission  is  to  go  back  to  the  source  of  it,  in  this  case 
Congress,  and  to  the  Natural  Gas  Act.  Also  we  go  there 
to  find  out  whether  there  are  any  limitations  placed  by  the 
delegating  authority  upon  the  agencies. 

When  we  examine  the  Natural  Gas  Act  it  is  clear  enough 
that  the  basic  purpose  was  to  regulate  the  interstate  trans¬ 
portation  and  sale  for  resale  of  natural  gas,  and  that  the 
important  consideration  is  the  rate,  the  matter  of  rates. 

Congress  accomplished  this  purpose  by  enactment  of  Sec¬ 
tion  4(a)  which  makes  unlawful  all  rates  and  charges  which 
are  not  just  and  reasonable,  and  by  the  enactment  of 
74  4(b)  which  forbids  undue  preferences  or  undue  dif¬ 

ferences  in  rates. 

In  order  to  carry  out  this  fundamental  purpose  of  Con¬ 
gress  it  was  required  that  all  existing  rates  be  filed  with 
the  Federal  Power  Commission  under  Section  4(c)  and  pro¬ 
vided  that  no  change  could  be  made  in  an  existing  rate  ex¬ 
cept  by  filing  the  new  rate  with  the  Commission  under 
4(d),  permitting  the  Commission  to  suspend  and  investi¬ 
gate  under  Section  4(e),  and  after  hearing  to  substitute  a 
different  rate  if  it  found  the  investigated  rate  to  be  unjust, 
unreasonable,  unduly  discriminatory  or  preferential 

Also  the  Commission  is  empowered  by  Section  5(a)  which 
has  been  referred  to  to  investigate  upon  complaint  or  its 
own  admission  an  existing  rate,  and  make  the  same  kind  of 
finding  after  the  same  kind  of  hearing  as  if  it  were  a  new 
rate. 

So  much  for  brief  reference  to  the  powers  of  the  Commis¬ 
sion.  Now  I  want  to  look  for  a  moment  at  at  least  one  of  the 
limitations  on  the  power  granted  to  this  Commission.  The 
particular  limitation  I  want  to  talk  about  is  found  in  Sec¬ 
tion  1(b)  of  the  Natural  Gas  Act. 
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Section  1(b)  provides  “The  provisions  of  this  Act  shall 
apply  to  the  transportation  of  natural  gas  in  interstate 
commerce,  to  the  sale  in  interstate  commerce  of  natural  gas 
for  resale  for  ultimate  public  consumption,  or  domestic, 
commercial,  industrial  or  any  other  use,  and  natural 

75  gas  companies  engaged  in  such  transportation  or 
sale,  but  shall  not  apply  to  any  other  transportation 

or  sale  of  natural  gas  or  to  the  local  distribution  of  natural 
gas,  or  the  facilities  used  for  such  distribution.’  *  It  also 
refers  to  production  but  I  am  not  interested  in  that  at  the 
moment. 

Throughout  Sections  4  and  5  of  the  Act  there  is  repeated 
the  phrase — each  time  the  matter  of  rates,  charges  or  clas¬ 
sification  is  referred  to,  there  is  always  this  phrase,  “Sub¬ 
ject  to  the  jurisdiction  of  the  Commission.”  We  must 
always  keep  in  mind  that  some  things  are  here  and  some 
things  are  not. 

We  are  complaining  about  this  proposed  rule  because  of 
the  plain  statement  of  the  Act  to  which  I  have  just  referred. 
“The  proposed  rule  requires  a  statement  to  be  filed  in  sup¬ 
port  of  an  increased  rate  and  to  have  in  it  a  cost  of  service 
for  the  entire  system.”  Many  natural  gas  companies 
are  engaged  in  the  distribution  of  natural  gas  as  well  as  in 
sales  for  resale.  At  least  six  of  the  companies  I  represent 
have  such  distribution  systems,  and  in  some  of  them  only 
a  comparatively  small  part  of  their  operations  are  within 
the  regulatory  jurisdiction  of  this  Commission. 

In  order  to  make  my  point  I  want  to  look  for  a  minute 
at  just  what  this  cost  of  service  as  defined  by  the  Commis¬ 
sion  is  as  you  will  find  in  these  rules.  It  is  a  prescribed 
rate  base,  a  statement  of  operating  expenses,  de- 

76  preciation  of  taxes,  rate  of  return  and  the  amount  of 
the  return,  and  by  paragraph  10  added  since  the  last 

revision  a  statement  of  gas  operating  revenues  segregated 
functionally  by  major  accounts  and  classifications,  in  short 
with  jurisdiction  over  only  part  of  the  company’s  operation 
the  proposed  rule  seeks  a  complete  rate  case  for  operations 
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over  which  this  Commission  has  been  specifically  denied 
any  jurisdiction  whatever. 

However,  that  is  not  all  that  we  think  is  wrong  with  this 
proposed  paragraph  “C”.  Throughout  all  of  the  sections 
of  the  Natural  Gas  Act  referred  to  here  today  and  others 
there  appears  no  formula  or  standard  for  testing  rates 
other  than  that  they  must  not  be  unjust,  unreasonable,  un¬ 
duly  discriminatory  or  preferential. 

Commissioner  Draper:  Isn’t  that  orthodox? 

Mr.  Calland:  Yes. 

Commissioner  Draper :  In  the  statute  ? 

Mr.  Calland :  In  practically  every  regulatory  statute. 

Commissioner  Draper :  Yes. 

Mr.  Calland :  The  reason  I  mention  that  is  this :  To  me 
the  terms  discriminatory  or  preferential  do  not  cause  any 
trouble.  We  can  all  understand  what  they  mean.  But  the 
words  “just  and  reasonable”  are  general  terms  and  they 
do  require  interpretation  in  their  application. 

Recognizing  there  be  differences  of  opinion  as  to 
what  those  words  meant  Congress  provided  for  a  re- 
77  view  of  an  order  of  the  Commission  by  the  Court. 

Commissioner  Draper :  That  is  quite  orthodox? 
Mr.  Calland:  Yes. 

Commissioner  Draper :  And  usual,  too,  is  it  not? 

Mr.  Calland:  Yes,  sir.  I  am  talking  about  things  we 
have  all  known  of. 

Commissioner  Draper:  Nearly  100  years? 

Mr.  Calland :  Once  in  a  while  it  is  a  good  idea  to  come 
back  and  look  at  them  again.  It  is  apparent  that  the  rea¬ 
sonableness  of  the  rate  is  the  crux  of  the  whole  matter  and, 
this  is  my  point,  and  it  is  the  ultimate  determination  to  be 
made  by  the  Commission  and  reviewed  by  the  Courts  upon 
consideration  of  all  the  facts  and  circumstances  of  a  par¬ 
ticular  case. 

In  order  to  ascertain  facts  the  Commission  is  given  some 
powers.  We  are  familiar  with  the  provision  of  Section 
10(a),  your  rule  making  power  under  Section  16.  We  also 
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know  that  you  send  your  staff  out  to  our  offices  and  they 
are  given  an  opportunity  to  get  all  the  facts  they  want  and 
they  do  that.  But  it  all  boils  down  to  the  final  hearing  be¬ 
fore  the  Commission  and  a  finding  of  unreasonableness 
before  an  existing  rate  can  be  changed. 

Section  4(d),  for  instance,  and  4(e)  of  the  Natural  Gas 
Act  do  not  provide  for  the  filing  of  any  information  hut 
says  “A  new  schedule.”  The  point  is  that  you  can- 

78  not  combine  the  two  and  say,  “You  file  your  sched¬ 
ule,  you  must  file  with  us  certain  facts.”  The  quar¬ 
rel  we  have  with  it  is  that  by  this  rule  you  now  say  to  us, 
“You  must  give  us  not  all  the  facts  you  think  are  material 
but  certain  facts.”  You  name  them,  A,  B,  C,  D  and  E. 
You  add  them  up  and  that  is  your  rate.  That  is  presum¬ 
ably  what  we  must  accept  and  say,  ‘  ‘  That  is  the  reasonable 
rate”  if  we  are  going  to  file  it  and  sign  it,  and  yet  we  are 
asked  thereby  to  do — this  is  my  conception — in  advance  the 
very  thing  the  Commission  is  charged  to  do  and  can  do  only 
after  it  has  heard  all  the  evidence,  made  specific  findings, 

and  issued  an  order. 

79  Commissioner  Olds:  Has  the  Commission  asked 
you  to  do  any  more  under  that  rule  than  it  would  be 

expected  to  do  in  justifying  in  a  hearing  a  rate  change? 

Mr.  Calland:  Yes,  because  the  Commission  has  said  to 
us  in  advance,  “Give  us  A,  B,  C,  D  and  E — period.” 

Commissioner  Olds:  That  is  what  you  would  expect  to 
put  in? 

Mr.  Calland :  Yes,  hut  we  might  want  to  put  in  a  lot  of 
other  things. 

The  Chairman :  Is  the  vice  of  the  rule  cured  by  a  catch¬ 
all  provision  if  the  Commisison  had  filed  anything  else 
which  is  felt  pertinent? 

Mr.  Calland :  It  would  certainly  take  a  lot  of  the  fire  out 
of  my  argument,  yes.  My  complaint,  one  of  them,  is  that 
you  have  limited  us  to  certain  things  and  not  others.  It 
would  not  remove  the  legal  objection  I  am  making,  that 
even  then  you  are  asking  us  to  do  in  advance  what  the  Com- 
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mission  can  only  do  after  a  hearing  and  you  are  asking  us 
to  do  it  by  a  formula,  and  you  are  all  familiar  with  the  de¬ 
cisions  in  the  Hope  case,  the  natural-gas  case,  where  the 
Supreme  Court  said  definitely  that  the  Commission  is  not 
bound  by  any  formula.  If  that  be  true,  then  why  can  the 
Commission  bind  us  by  a  formula  in  arriving  at  or  filing 
a  rate. 

Commissioner  Buchanan:  It  merely  prescribes 

80  the  form  in  which  it  is  to  be  filed.  The  purpose  of  it 
is  something  else? 

Mr.  Calland :  Mr.  Commissioner,  we  cannot  see  it  as  any¬ 
thing  but  a  formula.  The  thing  I  complained  about  is  that 
it  requires  a  rate  base  which  you  say  must  be  original  cost, 
less  depreciation,  and  such  other  items  of  major  classifica¬ 
tions  as  you  might  want  to  put  in.  We  then  determine  our 
annual  depreciation  and  set  that  up.  We  set  up  our  oper¬ 
ating  expenses.  Then  you  tell  us  to  arrive  at  a  rate  of 
return,  determine  the  amount  of  return,  give  you  our  reve¬ 
nues.  If  that  is  not  a  rate  case  in  advance  I  don’t  know 
what  it  is. 

Commissioner  Buchanan:  If  we  were  to  follow  your 
thought  on  through  to  the  end  we  would  require  a  different 
formula  for  each  application  filed,  the  one  to  meet  the  par¬ 
ticular  desires  of  the  filing  company. 

Mr.  Calland:  My  complaint — 

Commissioner  Buchanan:  Would  that  be  right? 

Mr.  Calland:  I  don’t  think  you  will  have  any  necessity 
for  having  a  separate  formula  for  every  rate  case  or  every 
schedule,  ho.  I  don’t  think  you  would  have  a  formula  for 
any  of  them. 

Commissioner  Buchanan :  I  think  it  is  basic  information 
that  the  staff  wants  here. 

Mr.  Calland:  Basic  information  I  am  not  complaining 
about.  Facts  I  am  not  complaining  about.  You  can 

81  get  them  in  the  ways  I  have  suggested.  You  can  re¬ 
quire  us  to  file  them.  You  can  send  your  staff  out  to 

get  them.  What  I  am  complaining  about  is  the  conclusion 
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which  you  asked  us  to  button  up  with  this  schedule  and 
send  in. 

Gentlemen,  that  is  all. 

Commissioner  Olds :  Just  one  question. 

Mr.  Calland:  Yes,  sir. 

Commissioner  Olds:  Isn’t  it  desirable  from  the  point  of 
view  of  any  company  which  files  an  increase  in  rates  that 
if  that  rate  increase  is  justifiable  in  the  mind  of  the  com¬ 
pany,  that  it  should  go  into  effect  as  promptly  as  possible? 

Mr.  Calland :  That  is  right. 

Commissioner  Olds :  Without  going  through  the  process 
of  suspension  as  provided  in  the  Act? 

Mr.  Calland :  That  is  right. 

Commissioner  Olds:  I  should  think  under  those  circum¬ 
stances  it  would  be  of  definite  interest  to  the  company  itself 
to  be  in  a  position  to  file  such  a  support  for  a  proposed 
change  in  rate,  that  the  Commission  in  viewing  the  thing 
would  come  to  the  conclusion  that  that  was  a  reasonable 
proposed  change  and  so  would  not  exercise  its  right  to  sus¬ 
pend  for  five  months. 

Mr.  Calland :  Mr.  Commissioner,  the  point  is  well  taken. 
I  think  I  would  be  transgressing  on  your  plan  if 
I  went  into  detail  on  that.  I  would  not  be  a  bit  surprised 
that  if  our  rate  experts  were  on  the  stand 
82  and  were  asked  that  question,  they  probably  would 
tell  you  that  pretty  well  took  care  of  the  situation. 
If  you  let  them  file  their  support  and  not  a  prescribed  A, 
B,  C,  D-plus,  and  so  on,  that  would  take  care  of  it. 

Commissioner  Olds:  Except  it  is  a  known  fact  that  the 
Commission  has  through  a  series  of  rate  cases  developed 
certain  policies. 

Mr.  Calland:  That  is  right. 

Commissioner  Olds :  And  answers  on  the  basis  of  which 
it  determines  whether  a  rate  is  just  and  reasonable  and 
nondiscriminatory,  and  so  forth? 

Mr.  Calland:  Yes. 
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Commissioner  Olds :  It  seems  to  me  it  could  be  argued 
to  the  advantage  of  the  company  to  be  asked  to  file  mate¬ 
rial  in  accordance  with  the  Commission’s  general  policy 
of  rate  determination  so  that  the  Commission,  without 
necessity  of  further  investigation,  time-consuming  investi¬ 
gation,  could  appraise  the  reasonableness  of  that  filed 
change  in  rates. 

Mr.  Calland.  If  that  formula  which  you  have,  as  you  say, 
developed  over  a  series  of  rate  cases  and  which  you  have 
now  put  into  the  proposed  rules,  if  that  solves  the  particular 
gas  company’s  problems,  God  bless  them  and  let  them  fol¬ 
low  it.  Then  they  will  have  less  trouble  with  the 
83  Commission,  I  will  admit. 

What  I  am  complaining  about  is  saying  to  all  gas 
companies,  “You  must  follow  that  and  you  cannot  do  any¬ 
thing  else.” 

Commissioner  Buchanan:  If  your  rate  man  discussed 
all  these  various  matters  with  the  Commission  staff — 

Mr.  Calland:  (Interposing)  We  "would  welcome  it. 

Commissioner  Buchanan:  (Continuing) — canvass  the  en¬ 
tire  field,  it  would  amount  to  about  99  per  cent  agreement 
in  the  whole  matter.  Isn’t  that  right? 

Mr.  Calland:  Yes,  Mr.  Commissioner.  The  staff,  at  least 
I  assume,  did  that,  took  recognition  of  many  of  the  things 
here,  but  they  have  not  cured  these  fundamental  proposi¬ 
tions  we  are  arguing  here  today. 

Commissioner  Buchanan:  Can  they  ever  be  cured? 

Mr.  Calland:  Yes,  I  think  they  can.  If  they  cure  them 
the  way  you  want  them  I  think  it  will  take  a  little  action 
down  on  the  Hill. 

Commissioner  Buchanan :  You  may  have  something  there. 

The  Chairman:  Mr.  Yost,  we  will  be  glad  to  hear  you  at 
this  time. 

Argument  on  Behalf  of  Panhandle  Eastern  Pipe  Line 

Company. 

Mr.  Yost:  Mr.  Chairman  and  members  of  the  Commis¬ 
sion: 
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I  had  hoped  that  at  this  time  in  the  proceeding  I  could 
waive  my  appearance  and  save  the  Commission  the  burden 
and,  perhaps,  the  boredom  of  listening  to  me.  But 

84  Mr.  Shannon  has  brought  in  in  his  argument  some 
propositions  of  law  which  I  think  are  unsound  and 

which,  if  sustained  by  the  Commission,  would  affect  the  in¬ 
terests  of  my  company. 

I  would  like  to  say  just  a  few  words  to  avoid  the  Com¬ 
mission,  if  possible,  being  misled  by  those  particular  prop¬ 
ositions  of  law  advanced  by  Mr.  Shannon. 

The  Chairman :  Do  you  think  the  Commission  can  settle 
those  questions  of  law  in  this  proceeding? 

Mr.  Yost :  Your  Honor,  I  think  whatever  the  Commission 
does  in  this  proceeding  may  be  influenced  by  what  is  said 
here  before  it  this  morning  by  the  lawyers  who  are  ap¬ 
pearing.  That  is  all  I  had  in  mind. 

I  want  to  direct  my  attention  particularly  to  Mr.  Shan¬ 
non’s  argument  that  a  natural  gas  company  cannot  put  into 
effect  a  change  in  a  rate  schedule  without  having  hearing 
held  by  the  Commission  before  it  becomes  effective. 

He  cited  the  Wichita  Gas  Company  case.  That  case  can 
be  distinguished.  I  will  not  take  the  time  of  the  Commis¬ 
sion  to  do  it  here.  I  simply  point  out  that  in  a  case  pending 
before  the  United  States  Court  of  Appeals  for  the  Eighth 
Circuit,  wherein  the  Illinois  Power  Company  challenged  a 
change  in  rate  schedule  filed  by  Panhandle  Eastern  Pipe 
Line  Company,  which  was  permitted  to  take  effect  without 
any  hearing,  the  Hlinois  Power  Company  made  the  sole 
contention  that  the  Commission  was  without  legal 

85  authority  to  permit  that  schedule  change  in  the  rate 
schedule  to  go  into  effect  without  a  hearing,  and  they 

cited  and  relied  upon  the  Wichita  Gas  Company  case.  I 
learned  by  telephone  this  morning  that  the  United  States 
Court  of  Appeals  has  sustained  the  motion  of  this  Commis¬ 
sion  to  dismiss  that  appeal.  I  can  only  assume  that  the 
motion  was  sustained  on  the  ground  that  the  contention 
which  Mr.  Shannon  advanced  here  this  morning  is  unsound, 
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and  that  under  the  Natural  Gas  Act,  a  natural  gas  company 
can  make  any  change,  under  its  riled  rate  schedules,  includ¬ 
ing  any  change  in  its  contract,  which  originally  may  have 
been  entered  into  and  filed  as  part  of  the  rate  schedule, 
and  that  if  the  Commission  permits  that  to  take  effect  un¬ 
der  the  statute  within  the  30-day  period,  or  for  good  cause 
shown  determines  that  it  should  be  permitted  to  take  effect 
as  of  an  earlier  day,  that  is  effective  and  binding  on  all  par¬ 
ties  until  such  time  as  the  Commission  sees  fit  to  institute 
an  investigation,  hold  a  hearing,  and  find  that  the  provi¬ 
sions  of  that  particular  change  in  the  rate  schedule  are  un¬ 
lawful  because  they  are  preferential,  discriminatory  or 
against  the  public  interest 

Commissioner  Wimberly :  Do  I  understand  that  goes  to 
all  provisions  of  a  contract  which  might  be  on  file  as  a  rate 
schedule  between  a  natural  gas  company  and  the  distribut¬ 
ing  company? 

Mr.  Yost:  Yes,  sir,  I  do  believe  that  that  is  true. 
S6  Commissioner  Wimberly:  That  any  provision 
could  be  set  aside  by  this  Commission? 

Mr.  Yost:  Yes,  sir. 

Commissioner  Wimberly:  Without  a  hearing? 

Mr.  Yost:  Well,  now,  that  is  not  my  proposition,  Com¬ 
missioner  Wimberly.  My  proposition  is  this :  I  make  a  dis¬ 
tinction  betwen  the  Commission  action  in  permitting  a 
change  in  a  rate  schedule  voluntarily  filed  by  the  natural 
gas  company  to  become  effective  and  action  of  the  Commis¬ 
sion  which  starts  on  its  own  initiative.  Undoubtedly  the 
latter  type  of  Commission  action  must  be  instituted  under 
Section  5(a).  However,  the  one  thing  which  undoubtedly 
the  Natural  Gas  Act  gives  to  a  natural  gas  company  is  to 
come  in  with  a  voluntary  filing  and  present  in  a  new  rate 
schedule  a  change  of  any  kind  and  the  terms  and  conditions 
upon  which  it  is  serving  one  distributor  or  all  distributors. 
I  think  that  is  a  fundamental  right  that  is  given. 

When  it  is  filed  it  is  entirely  within  the  discretion  of  this 
Commission  whether  it  will  hold  a  hearing  on  that  filing  or 
whether  it  will  permit  it  to  take  effect. 
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If  the  Commission  finds  on  the  basis  of  a  complaint  filed 
by  some  affected  distributor  that  a  prima  facie  case  appears, 
that  the  change  may  be  unlawful,  preferential,  discrimina¬ 
tory,  the  Commission  will  suspend  it  and  set  it  down  for 
hearing  in  due  course  and  it  will  come  to  some  deter- 

87  mination  on  it.  But  the  Commission  is  not  required 
to  do  that  by  the  Natural  gas  Act.  Automatically 

under  the  statute  that  new  rate  schedule  will  go  into  effect 
at  the  expiration  of  30  days.  For  good  cause  shown  the 
Commission  may  enter  an  order  permitting  it  to  go  into 
effect  at  an  earlier  date,  which  is  exactly  what  the  Commis¬ 
sion  did  in  the  case  of  the  rate  schedule  which  Panhandle 
Eastern  Pipe  Line  Company  filed  and  which  was  the  sub¬ 
ject  of  review  in  this  case  before  the  Eighth  Circuit  which  I 
mentioned  a  few  moments  ago. 

My  concern  is  whether  or  not  these  proposed  rules  and 
regulations  have  cut  down  on  that  right  which  the  natural 
gas  company  has,  and  in  that  connection  I  call  the  Commis¬ 
sion ’s  attention  to  page  19  of  the  proposed  rules  and  regu¬ 
lations.  It  is  the  last  of  the  clauses  under  Section  154.63(e) : 
“^ny  change  in  an  executed  service  agreement  shall  be 
made  only  by  a  superseding  service  agreement.,, 

I  fear  that  that  may  be  construed  as  meaning  that  a 
natural  gas  company  can  make  no  change  by  a  voluntary 
filing  with  the  Commission  of  a  new  rate  schedule  unless 
it  has  the  consent  of  the  distributor  and,  of  course,  it  may 
not  be  able  to  get  that  consent  any  more  than  the  distribu¬ 
tor  would  get  the  consent  of  the  natural  gas  pipe  line  com¬ 
pany  to  a  substantial  reduction  in  the  price  paid  for  the 
gas. 

88  The  same  provision  you  will  find  at  page  22,  Sec¬ 
tion  154.85.  You  will  there  find  the  proviso  in  that 

section  which  gives  me  some  concern,  a  proviso  of  this  same 
character:  “Provided  further,  however,  that  no  change  in 
such  contract  may  be  made  except  by  the  execution  of  a 
form  of  service  agreement  contained  in  the  tariff.* * 
Commissioner  Draper:  Have  they  defined  “service  agree¬ 
ment”? 
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Mr.  Yost:  Pardon? 

Commissioner  Draper:  Have  they  defined  what  they 
mean  by  “service  agreement”? 

Mr.  Yost :  They  define  it  to  be — that  is  the  service  agree¬ 
ment  which  goes  with  the  tariff  now,  is  defined — as  an  unex- 
cuted  service  agreement. 

Commissioner  Buchanan:  Service  agreement  is  defined 
in  154.13? 

Mr.  Yost:  Yes.  Section  154.13,  the  term  “ service  agree¬ 
ment”  means  “an  unexecuted  form  of  agreement  for  ser¬ 
vice  under  natural  gas  company’s  tariff.” 

This  proviso  states  that,  “No  change  in  such  contract 
may  be  made  except  by  the  execution  of  a  form  of  service 
agreement.” 

If  you  read  the  definition  in  there  then  it  would  be  by  the 
execution  of  a  form  of  unexecuted  form  of  agreement. 

Frankly,  I  am  a  little  confused  by  that  language. 

89  All  I  am  saying  is  that  by  appropriate  language 
the  right  given  a  natural  gas  company  under  section 
4(d)  of  the  Natural  Gas  Act  not  be  limited  or  modified  in 
any  way  because  it  seems  to  me  it  is  an  important  right 
given  to  the  natural  gas  company  under  the  statute,  and 
the  right  reaches  to  every  covenant  in  every  contract  and 
every  provision  in  a  rate  schedule,  and  necessarily  and 
justly  so,  because  the  very  life  blood  of  any  contract  made 
in  free  enterprise,  or  bargain,  and  the  most  important  cove¬ 
nant  is  the  price  covenant,  and  yet  the  natural  gas  com¬ 
pany  is  not  protected  with  respect  to  that  in  any  regard. 
Certainly  Congress  intended  that  if  it  found  it  would  have 
to  change  its  terms  of  service  in  one  manner  or  another  it 
should  have  the  right  to  do  so  and  that  such  changes  should 
take  effect  within  the  30-day  period  prescribed  by  the  stat¬ 
ute  unless  the  Commission,  upon  a  prima  facie  case  of  un¬ 
lawfulness,  will  in  its  own  discretion  decide  that  it  will  sus¬ 
pend  it  and  hold  a  hearing.  I  am  firmly  convinced  that 
that  matter  of  holding  a  hearing  is  wholly  discretionary 
with  this  Commission  and  it  is  not  required  by  the  stat- 
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ute  where  the  change  in  schedule  is  filed  by  the  natural  gas 
company.  I  am  wholly  in  accord  with  the  views  of  my 
brothers  who  have  spoken  here  before  that  if  the  Federal 
Power  Commission  of  its  own  initiative  is  going  to  under¬ 
take  to  change  the  provisions  and  filed  rate  sched- 

90  ules,  then  it  must  do  so  under  provisions  of  Section 
5(a). 

One  more  word,  and  then  I  am  through,  and  that  is  this : 
In  connection  with  these  rules  and  regulations,  I,  for  one, 
welcome  the  effort  of  the  Commission  to  improve  the  setup 
with  respect  to  form.  I  do  think  that  where  the  Commis¬ 
sion  attempts  here  in  these  proceedings,  though,  to  say 
that  some  special  type  of  agreement  is  unlawful  per  se, 
that  then  the  Commission  has  stepped  beyond  the  matter 
of  form  and  is  dealing  with  substance. 

I  thank  you  very  much. 

The  Chairman:  I  think  you  said  earlier,  Mr.  Yost,  you 
were  speaking  for  Panhandle  Eastern  Pipe  Line  Company? 

Mr.  Yost:  Panhandle  Eastern  Pipe  Line  Company  only, 
and  we  filed  a  separate  document  which  I  designated  as 
Supplemental  Notice  of  Appearance. 

The  Chairman:  Thank  you. 

We  will  recess  until  2:00  o’clock. 

(Whereupon,  at  12:40  o’clock,  the  hearing  was  recessed, 
to  reconvene  at  2:00  o’clock  p.  m.,  the  same  day.) 

91  Afternoon  Session. 

(Whereupon,  at  2:00  p.  m.,  the  oral  argument  was 
resumed  pursuant  to  the  taking  of  the  luncheon  recess.) 

The  Chairman  :  We  will  resume.  At  this  time  we  will 
hear  from  Mr.  Hughes,  on  behalf  of  the  Legal  Committee 
of  the  Independent  Natural  Gas  Association. 

Argument  on  Behalf  of  the  Legal  Committee  of  the 
Independent  Natural  Gas  Association 

Mr.  Hughes:  Mr.  Chairman  and  Commissioners,  the  In¬ 
dependent  Natural  Gas  Association  has  entered  into  these 
proceedings  on  behalf  of  its  member  companies.  As  an 
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association,  it  has  no  separate  and  individual  interest 
therein,  as  you  can  well  understand. 

A  number  of  its  member  companies  have  been  signatory 
to  the  motion  which  has  been  argued  at  great  length  here 
this  morning.  On  behalf  of  the  other  members  of  the  asso¬ 
ciation  who  are  not  signatory  to  that  motion,  and  subject 
to  a  reservation  or  a  difference  of  opinion  that  as  devel¬ 
oped  between  two  of  our  member  companies  here,  it  is  the 
earnest  desire  of  the  association  to  adopt,  support  and  urge 
upon  you  seriously  the  legal  results,  the  legal  conclusions 
that  were  in  general  presented  to  you  here  this  morning. 

I  have  in  my  hand  here  the  same  ten  cents  worth  of 
paper  which  you  get  from  the  Superintendent  of  Docu¬ 
ments,  the  Natural  Gas  Act.  The  Independent  Nat- 
92  ural  Gas  Association  feels  fundamentally  that  the 
power  of  this  Commission  to  accomplish  the  worthy 
aims  and  purposes  of  the  Act,  and  to  consummate  your 
effective  regulation  for  which  your  record  needs  no  expla¬ 
nation  here,  is  to  be  done  not  by  a  shotgun  blast  at  all 
companies  and  all  people  involved  in  the  natural  gas  busi¬ 
ness,  but  by  separate  individual  proceedings  that  are  to 
consider,  weigh  and  understand  their  individual  problems. 

Now,  if  I  may  offer  a  suggestion  here,  I  believe  this:  I 
believe  that  there  is  a  great  deal  fundamental  in  this  effort 
toward  general  rules.  It  is  tailor-made  for  the  large  pipe¬ 
line  companies,  the  trunkline  companies.  Our  association, 
in  the  natural  gas  industry,  has  a  large  number  of  other 
companies,  truly  they  are  natural  gas  companies  subject  to 
your  regulation  and  control  under  the  Act,  but  they  have 
peculiar  problems  of  local  significance  in  connection  with 
their  local  business  that  renders  them  unique  in  a  factual 
situation  from  the  major  pipeline  companies,  most  of  which 
you  have  already  investigated  separately  under  a  Section  5 
proceeding. 

Now,  that  brings  me  around  to  a  question  that  I  want  to 
ask  you.  I  think  the  industry  and  the  Commission  have 
failed,  on  a  mutual  selling  job,  to  understand  why  these 
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rules  are  coming  out.  Why?  Why  is  it  going  to  be  neces¬ 
sary  to  provide,  out  of  all  the  factors  that  go  into  a  rate 
situation,  why  is  it  necessary  to  take  these  tax  ad- 

93  justment  clauses,  these  other  type  of  escalator 
clauses,  and  these  percentage  rate  clauses?  Why 

must  they  be  singled  out  here  and  prohibited? 

If  the  Commission  should  conclude,  and  the  Court  should 
support  it,  that  it  has  the  legal  power  in  this  sort  of  pro¬ 
ceeding  to  enunciate  and  make  effective  that  type  of  pro¬ 
hibition,  why  would  it  not  also,  in  the  interest  of  clarity 
and  uniformity,  or  whatever  it  is  the  Commission  wants, 
why  wouldn’t  it  be  possible  to  prescribe  by  general  rules 
and  regulations  the  heat  content,  the  contract  demand,  the 
pressure  base,  and  all  other  factors  that  go  into  it? 

Now,  so  far  as  these  attempted  general  rules  go,  gentle¬ 
men,  they  are  directed,  in  the  argument  up  here  this  morn¬ 
ing  and  in  the  feeling  of  gas  companies,  largely  against 
those  two  types  of  adjustment  provision.  I  can  say  this, 
and  I  know  the  Commission  understands  it  also,  that  the 
question  of  a  minimum  bill  or  minimum  take,  the  question 
of  pressure  base,  the  question  of  demand  or  contract  de¬ 
mand,  all  of  those  things  could  have  a  great  more 
significance  to  the  dollars  and  cents  end  result  to  the  natu¬ 
ral  gas  company  than  these  two  items,  and  it  is  my  humble 
opinion  that  those  items  there  are  perhaps  of  broader  sig¬ 
nificance  all  through  the  industry  than  those  which  have 
been  so  forcefully  discussed  here  this  morning. 

Now,  the  question  in  one  aspect  is  a  question  of  under¬ 
standing.  This  association,  for  which  I  speak  here, 

94  now  earlier  in  this  proceeding,  and  before  this  hear¬ 
ing  was  called,  urged  at  the  invitation  of  the  Com¬ 
mission  that  a  hearing  be  held,  and  at  the  outset  of  that 
hearing  the  aims  and  purposes  and  the  necessity  for  this 
type  of  general  rule  and  regulation  be  put  forth  by  staff 
members  subject  to  cross  examination  and  understanding 
by  the  industry. 

Now,  I  am  not  backing  down  one  bit  from  what  I  con¬ 
ceive  to  be  and  sincerely  believe  to  be  the  legal  deficiency 
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of  the  attempted  promulgation  of  these  rules  and  regula¬ 
tions  as  presently  revised  and  proposed;  but  I  am  saying 
that  there  has  been  a  failure  on  the  part  of  many  com¬ 
panies,  in  my  association,  to  understand  what  the  Commis¬ 
sion  is  getting  at.  Why  is  it  necessary  in  good  regulatory 
process,  and  to  effectuate  the  Natural  Gas  Act,  to  bring 
this  sort  of  a  straight-laced,  circumscribed  and  prescribed 
set  of  functions  and  rules  to  be  followed? 

I  would  like  to  urge  upon  the  Commission  that  if  there 
exists  good  and  fundamental  reasons  in  your  minds,  if 
those  reasons  exist,  why  something  of  the  nature  that  you 
have  proposed  is  necessary,  that  the  industry  be  apprised 
of  those,  that  we  understand  why  in  the  interest  of  uni¬ 
formity  or  whatever  it  is  you  are  driving  at,  that  we  want 
to  channel  all  these  things  into  one  pattern  and  cut  it  out 
of  one  cloth. 

We  do  not  deny,  neither  the  association  or  the  member 
companies,  the  liability  to  your  regulation  under  the 
95  Natural  Gas  Act,  but  we  do  not  feel  that  the  pre¬ 
amble  of  the  Act,  where  it  talks  about  the  necessity 
for  Federal  regulation,  means  management  by  this 
Commission. 

Now,  if  the  industry  and  its  member  companies  are  wor¬ 
ried,  or  apprehensive  of  what  this  may  do,  of  what  prece¬ 
dent  this  may  establish,  if  they  are  afraid  that  this  type 
of  a  proceeding  which  you  have  here  in  these  rules  is  going 
to  take  away  from  them  their  individuality  and  right  to 
stand  before  you  and  be  judged  as  an  individual,  then  I 
think  it  is  high  time  that  we  get  down  to  the  why  of  this, 
the  facts,  so  that  we  can  understand  what  is  really 
necessary. 

Commissioner  Olds:  Are  you  urging  a  sort  of  educa¬ 
tional  course? 

Mr.  Hughes:  I  am,  sir.  I  am  urging  this,  and  we  said 
something  of  this  nature,  if  I  may  without  being  redundant 
read  what  the  association  said:  contrary  to  some  of  these 
gentlemen  here  I  cannot  speak  for  an  individual  cash  pay- 
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ing  client  in  this  matter.  I  stand  before  you  representing, 
as  my  function  here,  a  number  of  small  companies  who  will 
have  to  comply  with  this  in  the  same  manner  as  those  whose 
counsel  and  experts  are  present. 

We  say  this  in  a  comment  which  is  in  the  record,  that  we 
believe  that  basic  rules  of  procedure — and  that  is  what  you 
gentlemen  have  denominated  these,  matters  of  form  and 
procedure — should  be  mutually  helpful  to  the  Com- 

96  mission  and  to  the  natural  gas  companies  involved 
in  their  joint  processes  of  effectuating  the  Natural 

Gas  Act.  I  don’t  think  we  need  quarrel  about  that.  That 
any  rules  of  general  application,  applicable  to  every  com¬ 
pany  that  has  a  rate  schedule,  should  not  be  unduly  or  rela¬ 
tively  burdensome  on  any  one  or  more  of  those  companies 
in  relation  to  the  contribution  to  the  regulatory  process 
that  those  general  rules  make. 

Now,  that  is  the  point  that  I  wish  to  urge  upon  you  here 
this  morning. 

Commissioner  Olds:  Could  you  expand  a  little  on  that? 
I  don’t  quite  get  what  you  mean  by  that.  Could  you  give 
some  specific  examples  to  illustrate  it? 

Mr.  Hughes :  I  am  unable  to  give  illustrative  examples  by 
factual  situation,  but  I  can  perhaps,  Mr.  Commissioner, 
by  general  observation. 

^  As  I  say,  I  speak  for  a  number  of  companies.  Their  situ¬ 
ation,  in  relation  to  the  transportation  or  sale  of  gas  in 
interstate  commerce  subject  to  the  jurisdiction  of  this  Com¬ 
mission,  is  extremely  diverse.  The  amount  of  jurisdiction 
business  varies  from  one  hundred  percent  to  a  minute  part, 
and  in  many  cases  there  is  only  that  technical  jurisdiction, 
not  including  the  rate  jurisdiction. 

When  you  come  out  with  general  rules  and  regulations 
and  call  upon  companies  to  file  contracts,  schedules  and 
things  that  you  have  called  on  them  to  do  in  a  prescribed 
form  in  these  rules  and  regulations,  some  recogni- 

97  tion  should  be  given  to  the  facts  that  there  are 
diverse  situations,  and  they  should  not  be  forced  to 
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conform  to  a  standard  or  a  practice  or  a  set  of  rules  which 
are  useful  for  certain  instances  in  which  they  do  not  fall. 

Commissioner  Olds :  This  rule  would  only  run,  would  it 
not,  to  situations  where  the  company  has  a  rate  subject  to 
the  jurisdiction  of  this  commission? 

Mr.  Hughes:  I  think  they  are  so  drawn  now.  We  have 
had  grave  doubt  about  that  as  the  rules  were  first  proposed, 
as  to  whether  you  had  in  mind  anything  for  the  transporta¬ 
tion  of  gas  where  no  jurisdictional  sale  for  resale  was  in¬ 
volved. 

Commissioner  Olds :  You  mean  since  they  have  been  re¬ 
vised  they  wouldn’t  run  into  any  instance  except  where 
they  are  within  the  jurisdiction  of  the  Commission? 

Mr.  Hughes :  In  Section  4  they  would  not,  but  you  have 
also  in  here  a  section  on  importation  and  sale  of  gas,  and 
then  the  contract  section  under  155. 

Commissioner  Olds:  I  am  thinking  specifically  now  of 
this  attempt  to  reach  some  kind  of  uniformity  in  tariff  files 
here.  That  would  apply  only  to  situations  where  there 
were  rates  subject  to  the  jurisdiction  of  the  Commission. 

Mr.  Hughes:  Gentlemen,  if  good  regulation  demands 
that  these  few  items  out  of  a  rate  schedule  be  handled  in 
precisely  the  manner  that  is  demanded  in  these  general 
rules  and  regulations,  I  think  it  is  high  time  that 
98  the  industry  was  told  why  it  was  necessary,  and  the 
reason  for  it. 

Commissioner  Buchanan :  What  few  items  do  you  mean, 
Mr.  Hughes? 

Mr.  Hughes :  I  have  directed  my  remarks  to  the  percent¬ 
age  contracts,  the  question  of  escalator  clauses. 

Commissioner  Buchanan:  Are  any  of  your  clients  in¬ 
volved  in  the  percentage  contracts? 

Mr.  Hughes:  No,  sir.  I  will  say  this,  sir,  that  I  do 
represent  people  who  have  a  number  of  percentage  con¬ 
tracts  on  intrastate  business. 

Commissioner  Buchanan :  Well,  of  course  that  is  out  of 
this  jurisdiction,  and  therefore  they  are  not  involved  here. 
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Now,  that  leaves  only  the  escalator  clause  as  the  subject  of 
your  disagreement  with  the  Commission? 

Mr.  Hughes :  No,  I  disagree  with  the  other  two  because 
I  speak  not  as  attorney  and  client,  but  as  a  representative 
of  this  association.  Now,  to  that  extent,  sir,  I  will  have 
to  correct  my  original  answer.  Yes,  there  are  percentage 
contracts  as  well  as  escalator  clauses  involved. 

Commissioner  Buchanan:'  Aren’t  those  escalator 
clauses,  the  way  they  are  operated  now,  subject  to  the  same 
criticism  as  the  percentage  clause,  and  that  is  somebody 
else  is  making  the  rates  and  not  the  Commission  and  not 
the  industry? 

Mr.  Hughes:  Well,  at  the  expense  of  going  back  over 
some  things — 

99  Commissioner  Buchanan :  You  don’t  agree? 

Mr.  Hughes:  I  don’t  think  so.  I  don’t  feel,  sir, 
that  the  Commission  is  charged  with  the  problem  of  mak¬ 
ing  the  rates  for  all  natural  gas  companies  in  their  juris¬ 
dictional  sales.  I  say  that  that  is  a  problem  for  the  company 
and  their  customers  to  do  in  a  normal  and  businesslike  way, 
which  they  have  done,  and  a  portion  of  their  contracts  and 
agreements,  many  of  which  have  extended  through  the 
years,  and  a  portion  of  their  practices  which  they  would 
undoubtedly  continue,  are  sought  to  be  circumvented  and 
prohibited  here  in  general  rule  and  regulation. 

I  say  again  I  adopt  the  direct  and  legal  attack  that  was 
made  on  the  power  to  do  that,  but  I  go  further  and  I  say 
that  if  there  is  something — as  you  and  Commissioner  Olds 
indicated  this  morning — if  there  is  something  that  you  are 
seeking  to  do  that  is  a  part  of  good  regulation,  that  it  is 
possible  to  find  a  common  basis  for  doing  it  without  asking 
the  companies  to  surrender  what  I  believe  to  be  their  con¬ 
stitutional  and  individual  right  when  they  are  called  to 
account  before  the  Commission,  to  stand  up  and  be  heard 
and  weighed  as  an  individual  and  not  simply  as  one  of  the 
ninety-two. 
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Commissioner  Buchanan:  You  are  speaking  of  what  will 
follow  the  general  rule.  We  are  talking  about  rule  making 
here.  We  can  make  the  rules,  and  then  the  enforce- 

100  ment  of  them  is  entirely  a  different  matter.  You 
are  talking  about  the  latter,  are  you  not? 

Mr.  Hughes:  If  the  interpretation  which  most  of  the 
industry  has  placed  on  the  rules  as  presently  revised  calls 
for  a  prohibition  of  existing  circumstances  in  their  con¬ 
tracts  and  their  arrangements,  they  we  have  got  beyond  the 
rule  making,  and  we  have  touched  them  just  as  closely  as 
if  your  order  had  been  entered  under  5(a),  provided  your 
order  in  this  proceeding  is  of  the  same  dignity  and  force. 
That  is  what  is  being  requested. 

Commissioner  Buchanan:  In  other  words,  you  are  not 
offering  anything  new.  You  are  arguing  the  same  way  as 
the  others. 

Mr.  Hughes :  I  am  arguing  the  same  way  as  the  others 
on  the  legal  facts,  and  I  am  saying  that  there  is  as  yet 
unexplored,  so  far  as  I  know,  any  factual  reason  or  basis 
for  the  necessity  of  these  rules,  if  such  exists,  as  you  say, 
sir,  an  educational  program  could  be  helpful  in  working  out 
perhaps  something  within  the  end  of  good  regulatory 
process  and  within  the  legal  power  of  the  Commission  as 
vested  in  the  Natural  Gas  Act. 

Commissioner  Olds:  I  have  one  or  two  questions.  You 
are  aware,  I  assume,  taking  the  question  of  the  escalator 
clauses,  that  the  issue  as  to  whether  those  should  be  al¬ 
lowed  in  contracts  or  rate  schedules  and  whether  they 
should  operate  automatically  has  been  raised  by  the 

101  Commission  over  a  period  of  years.  You  are  aware 
of  that,  aren’t  you? 

Mr.  Hughes:  I  am  aware  that  they  have  raised  that 
issue  in  individual  cases  when  they  had  all  of  the  facts 
before  them  to  judge. 

Commissioner  Olds :  And  you  are  aware  of  the  fact  that 
the  Commission  has  in  recent  years  been  putting  a  pro¬ 
vision  in  the  order  accepting  rates  for  filing  or  permitting 
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them  to  take  effect  generally  requiring  that  where  escalator 
clauses  become  operative  to  increase  rates  they  shall  be 
filed  as  any  other  increase  in  rates  would  be  filed,  with  the 
possibility  that  the  Commission  may  decide  to  suspend. 

You  are  aware  of  that,  aren’t  you? 

Mr.  Hughes:  Yes. 

Commissioner  Olds :  And  you  are  aware  of  the  fact  that 
this  issue  has  been  raised  in  many  discussions  between  the 
Bureau  of  Accounts,  Finance  and  Rates  of  the  Commission 
and  the  individual  companies  that  have  been  concerned 
with  the  inclusion  of  such  escalator  clauses  in  their  pro¬ 
posed  rates? 

Mr.  Hughes:  Well,  I  am  aware  that  there  have  been 
such  discussions  with  relation  to  a  particular  company,  yes, 
sir. 

Commissioner  Olds:  The  reason  I  am  asking  is  that  I 
am  rather  surprised  at  your  indication  that  this  is  a  brand 
new,  more  or  less  unknown  field  to  the  companies  that  are 
before  us  in  connection  with  this  proposed  rule. 

102  Mr.  Hughes:  It  is  not  the  question  that  is  novel 
to  those  companies  who  have  not  on  their  own  in¬ 
dividual  basis  brought  such  an  issue  before  you,  hut  who 
have  in  many  of  their  contracts  and  arrangements  such  a 
provision  as  you  are  now  discussion.  Those  provisions 
are  tied  in  through  indentures  and  other  commitments  to 
the  very  existence  and  financing  of  those  companies,  and 
the  companies  believe  that  those  provisions  are  valid,  law¬ 
ful,  firmly  existing  contractual  provisions  and  subject  not 
to  elimination  by  the  Commission  but  subject  to  the  Com¬ 
mission’s  review  and  ascertainment  and  judgment  whether 
that  particular  provision  is  unjust,  unreasonable,  unduly 
discriminatory  or  preferential. 

Commissioner  Olds:  De  Novo  in  each  case? 

Mr.  Hughes :  That  is  right. 

Commissioner  Buchanan:  Entirely  different  issues  in 
each  case?  The  issues  were  not  the  same  in  any  two? 

Mr.  Hughes :  Mr.  Commissioner,  that  is  a  rather  hard 
question  to  ask. 
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Commissioner  Buchanan:  I  realize  that. 

Mr.  Hughes:  That  I  don’t  know,  hut  I  do  say  that  the 
concept  of  due  process,  as  I  understand  it,  and  the  idea  of 
regulation,  exercise  of  control  over  the  actions  and  activi¬ 
ties  as  prescribed  in  the  Natural  Gas  Act  of  natural  gas 
companies,  the  application  to  that  particular  company  is 
an  individual  matter  and  calls  for  your  individual 

103  discretion,  determination  and  judgment  as  to  what 
you  are  going  to  do  in  that  particular  case. 

Thank  you,  very  much,  gentlemen. 

The  Chairman :  Mr.  Spies,  are  you  ready  to  go  forward 
at  this  time? 

Mr.  Spies:  Yes,  Mr.  Chairman. 

Argument  on  Behalf  of  the  Natural  Gas  Pipeline 
Company  of  America,  and  Texoma  Natural  Gas 
Company. 

Mr.  Spies :  My  name  is  Warren  T.  Spies,  and  I  repre¬ 
sent  The  Natural  Gas  Pipeline  Company  of  America  and 
Texoma  Natural  Gas  Company. 

The  Chairman:  Now,  are  those  companies  represented 
in  either  of  the  committees  which  have  been  represented 
here  by  counsel? 

Mr.  Spies :  I  think  in  an  informal  way  they  were,  yes. 
They  happened  to  join  in  the  motions,  and  I  think  their 
statements  are  in  general  expressive  of  ours  on  the  sub¬ 
jects  that  they  cover.  I  wanted  to  cover  a  particular  ele¬ 
ment  that  is  a  little  diverse  here. 

The  Chairman:  Well,  when  you  say  represented  by  the 
committees,  do  you  mean  both  of  them,  or  just  one,  or  what 
is  the  situation? 

Mr.  Spies:  Well,  I  don’t  know  that  there  has  been  any 
formal  representation  in  these  organizations.  I  knew 
about  them  and  understood  that  they  were  to  make 

104  a  presentation  and  generally  had  some  general  idea 
that  they  would  represent  our  views.  I  can’t  say 

that  we  are  formally  bound  by  them. 
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The  Chairman :  But  what  you  desire  to  argue  are  some 
special  features  in  their  application  to  the  companies  that 
you  represent? 

Mr.  Spies:  That  is  correct. 

The  Chairman:  Very  well. 

Mr.  Spies :  I  want  to  make  a  few  observations  concern¬ 
ing  the  wisdom  and  practicability  and  effect  of  some  of 
these  proposed  rules.  Insofar  as  they  require  or  permit 
injury  to  existing  contractual  obligations,  I  am  concerned 
with  the  effect  of  the  rules  not  only  on  existing  rates,  but 
importantly  on  obligations  which  are  beyond  those  con¬ 
cerned  with  rates,  and  similar  subjects,  properly  the  sub¬ 
ject  of  regulation. 

I  conceive  that  any  permission  under  the  proposed  rules 
which  may  operate  to  impinge  on  vested  contractual  rights 
is  contrary  to  the  public  interest  and  should  not  be  adopted. 

I  intend  to  illustrate  the  argument  by  a  few  factual  situa¬ 
tions.  My  clients,  whom  I  may  call  Texoma  or  Natural,  as 
the  case  may  be,  are  in  a  special  relationship  which  is 
illustrative  of  some  of  the  difficulties  that  may  develop 
by  the  application  of  these  rules.  They  are  part  of  a  single 
economic  pipeline  enterprise,  but  they  are  separate  corpo¬ 
rations. 

Texoma  owns  producing  properties  in  the  Panhandle 
Field  of  Texas  from  which  75  percent  of  the  gas 
105  transported  through  this  unified  system  is  derived. 

It  also  owns  a  short  transportation  system  from  the 
field  to  the  beginning  of  Natural’s  pipeline  system  near 
Gray,  Oklahoma. 

Natural  has  a  transportation  system  which  extends  from 
Gray,  Oklahoma,  to  its  markets  in  the  state  of  Illinois. 

The  two  companies  were  united  economically  by  a  so- 
called  cost  contract  which  provides  for  the  sale  of  gas  by 
Texoma  to  Natural  at  an  arbitrary  cost — an  arbitrarily 
computed  cost — which  fluctuates  from  month  to  month  and 
is  related  to  bond  retirements  and  expenses,  but  never 
leaves  Texoma  with  a  profit. 
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Texoma  has  filed  this  cost  contract  as  a  rate  schedule, 
and  the  Commission  has  never  disturbed  it,  but  notwith¬ 
standing  this  economic  unity  of  the  enterprise,  all  the 
financing  of  the  companies  has  been  founded  upon  their 
separate  corporate  existence. 

There  is  also  some  doversity  of  stock  ownership  as  be¬ 
tween  the  two  companies,  so  that  any  interference  with  the 
provisions  of  the  cost  contract  would  place  value  in  the 
stock  of  Texoma — which  now  has  no  value — and  would  dis¬ 
turb  equities  contemplated  by  the  respective  corporate  or¬ 
ganizations  in  the  cost  contract. 

Commissioner  Olds:  You  say  the  stock  of  Texoma  now 
has  no  value? 

Mr.  Spies :  It  has  very  little  value.  The  cost  con- 
106  tract  siphons  the  profits  into  Natural.  The  Commis¬ 
sion  has  always  recognized  it  as  one  enterprise. 

So  we  find  the  situation  here,  and  I  think  it  will  be  found 
elsewhere,  of  a  contract  which  not  only  names  price  that  is 
incident  and  a  price  that  varies  from  month  to  month,  but 
which  also  covers  other  matters  not  subject  to  regulation 
under  the  Natural  Gas  Act. 

That  is  importantly  the  dedication  of  gas  reserves,  and 
provision  as  to  the  term  of  that  dedication. 

If,  then,  the  price  provisions  are  interrupted  by  rate 
making  or  by  rule  making,  a  question  arises  which  certainly 
is  serious  enough  to  present  a  justiciable  controversy  as  to 
what  becomes  of  the  rest  of  the  contract. 

Admittedly  the  Commission  may  regulate  rates  and  prac¬ 
tices  relating  to  price,  and  the  contract  must  yield  when 
the  Commission  has  acted  in  a  particular  case.  I  don't  ques¬ 
tion  that  power  applied  in  a  particular  case  and  upon  a  par¬ 
ticular  consideration,  but  what  I  wish  to  say  is  that  it  is 
prejudicial  to  the  public  interest  for  the  Commission  to 
impinge  on  any  such  relationship  and  thus  disturb  or  ren¬ 
der  it  uncertain  without  consideration  in  the  particular 
case. 

In  the  situation  between  Natural  and  Texoma  that  I  have 
described,  we  expect  to  be  able  to  maintain  this  cost  con- 
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tract  as  a  special  operating  agreement  under  the  provi¬ 
sions  of  this  proposed  Buie  154.52,  and  that  might  be 

107  sufficient  so  long  as  Texoma  is  willing  to  make  ap¬ 
plication  for  this  special  provision;  but  if  it  were 

unfriendly  to  Natural,  it  might  decline  to  avail  itself  of 
this  provision  which  is  optional  with  it,  and  proceed  to  re¬ 
state  its  tariffs  in  cents  per  M,  and  see  what  advantage 
that  particular  company  could  take  of  the  confusion  that 
might  ensue. 

That  brings  me  to  proposed  Rule  154.52  which  has  the 
heading  “Status  of  contracts  filed  as  rate  schedules  and 
restated”.  I  confess  that  I  do  not  understand  the  scope  of 
this  rule,  but  it  reads  to  me  something  as  follows:  first, 
the  section  seems  to  apply  only  to  existing  contracts  which 
are  to  be  restated.  It  does  not  appear  to  cover  future  con¬ 
tracts.  Second,  any  natural  gas  company  which  has  a  con¬ 
tract  filed  as  a  rate  schedule  has  the  option  to  determine 
whether  to  consider  it  in  force  or  not.  The  phrasing  is 
“may  be  considered  in  effect”.  Third,  it  appears  that  the 
seller  has  a  second  option ;  that  is  that  it  may  restate  the 
contract  as  part  of  the  tariff  using  provisions  inconsistent 
with  those  of  the  contract,  and  at  the  same  time  continue 
the  balance  of  the  contract  in  effect.  The  phrasing  is,  and 
I  quote,  “shall  be  considered  as  an  executed  service  agree¬ 
ment  to  the  extent  that  it  is  not  inconsistent  with  the  tar¬ 
iff.” 

Fourth,  if  the  seller  exercises  one  or  both  of  these  op¬ 
tions,  the  contract  continues  until  its  expiration  until,  upon 
the  third  option  that  is  given  the  pipeline  company, 

108  it  may  be  replaced,  and  I  quote,  “by  an  executed  ser¬ 
vice  agreement  in  a  form  contained  in  the  tariff.” 

Further,  this  contract  is  not  subject  to  change  in  any 
respect  except  when  it  is  over-ridden  by  the  execution  of 
the  same  type  of  service  agreement  that  may  be  contained 
in  the  tariff. 

I  think  that  such  a  blanket  disregard  of  contractual  obli¬ 
gations,  except  as  they  may  at  the  option  of  the  seller — and 
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to  the  degree  that  he  may  select — be  preserved,  is  not  fair 
to  the  buyer  and  in  many  cases  will  result  in  injury  to  the 
consuming  public. 

Now,  there  has  been  an  example  before  the  Commission 
of  what  happens  to  a  contract  which  contains  not  only  price 
but  provisions  concerning  reserves  which  turned  out  more 
favorably  than  might  always  be  expected.  I  don’t  want  to 
take  your  time  here,  but  in  Opinion  73-B,  which  is  in  5  Fed¬ 
eral  Power  Commission  Reports  149,  the  Commission  ap¬ 
proved  a  scheme  of  things  that  ratified  one  of  these  con¬ 
tracts,  and  as  the  opinion  said,  preserved  the  equities  that 
had  arisen  under  it  when  there  was  an  impingement  on  it 
because  of  rates  which  were  imposed  upon  Canadian  River 
Gas  Company  in  connection  with  its  sales  to  Colorado  In¬ 
terstate  Gas  Company.  I  will  content  myself  to  referring 
to  that  opinion  as  an  example  of  what  had  to  be  done  in 
that  case,  or  was  done,  in  order  to  preserve  the  relation¬ 
ships  in  any  proper  way  that  existed  between  the 
109  parties  in  the  past. 

What  I  want  to  observe  here,  particularly  in  rela¬ 
tion  to  that  opinion,  is  that  if  Canadian  and  Colorado  had 
not  agreed  to  preserve  their  equities  and  their  relation¬ 
ships  in  respect  to  gas  reserves,  the  Commission  could  not 
have  given  relief  against  the  disturbance  of  that  relation¬ 
ship  that  was  caused  by  the  rate  making.  There  is  no 
power  in  the  Commission  of  which  I  am  conscious  to  force 
the  parties  to  adjust  equities  between  them  in  respect  to 
reserves  and  dedications  of  reserves.  In  fact,  the  Commis¬ 
sion  has  no  judicial  power,  and  I  cite  the  cases  of  Regions 
of  New  Mexico  v.  Albuquerque  Broadcasting  Company,  158 
Fed.  2d  900;  Watson  v.  Schaefer,  143  Fed.  2d  340;  and 
Radio  Station  WOW  v.  Johnson,  326  US  120,  89  Law  Edi¬ 
tion  2092. 

My  client,  Natural  has  presently  a  serious  problem  that 
involves  25  percent  of  the  reserves  upon  which  the  pipeline 
system  looks  to  satisfy  the  requirements  of  its  markets 
over  a  long  term  of  years.  At  the  inception  of  the  system, 
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it  procured  the  contract  which  was  dated  October  15,  1931 
with  the  Colorado  Interstate  Gas  Company,  providing  that 
that  company  should  deliver  at  Gray,  Oklahoma,  over  the 
life  of  certain  reserves  25  percent  of  the  requirements  of 
Natural’s  pipeline,  which  gas  was  to  be  produced  from  the 
reserves  of  the  Canadian  River  Gas  Company. 

There  was  an  unusual  provision  in  the  contract  in  that 
the  price  of  seven  cents  was  named  during  the  first 

110  fifteen  years,  and  the  gas  was  then  to  be  delivered  at 
cost  plus  an  operating  fee  of  10  percent. 

The  price  under  this  contract  was  interrupted  by  the 
regulation  of  the  Commission,  when  it  investigated  the 
rates  of  Colorado  Interstate  Gas  Company  in  Dockets 
G-124,  G-118  and  G-21. 

After  the  change  in  rate,  Colorado  Interstate  Gas  Com¬ 
pany  declined  to  recognize  the  continuous  existence  of  the 
contract,  and  has  taken  the  position  that  the  action  of  the 
Commission  in  changing  the  rate  has  frustrated  the  con¬ 
tract  in  toto,  and  abrogated  the  dedication  of  reserves  that 
was  dedicated  in  it. 

The  obvious  effect  of  this  position,  if  it  is  successful,  will 
be  to  avoid  the  dedication  of  reserves  expressed  in  the  con¬ 
tract.  If  the  effect  of  the  change  in  Colorado’s  rates  to 
Natural  is  to  invalidate  the  contract  in  all  provisions,  in¬ 
cluding  the  covenants  relating  to  continuity  of  supply,  then 
Colorado  may  be  free  to  divert  the  gas  reserves  of  Canadian 
to  some  other  use. 

Now,  these  reserves  constitute  25  percent  of  the  require¬ 
ments  of  Natural’s  pipeline  system,  and  if  this  change  in 
rates  is  frustrated,  all  of  the  terms  of  the  contract,  includ¬ 
ing  the  agreement  to  hold  the  reserves  to  our  use,  there  is 
going  to  be  considerable  prejudice  to  the  needs  of 

111  the  consumers  who  are  dependent  upon  our  system. 
That  includes  a  population  of  four  and  a  half  million 

people. 

Natural  has  filed  an  action  in  the  District  Court  of  How¬ 
ard  County,  Texas,  to  get  the  declaration  concerning  the 
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present  status  of  this  contract  as  it  has  been  effected  by 
regulation.  The  defendant  has  taken  a  position  that  I  think 
is  very  pertinent  to  your  consideration  here,  and  I  want  to 
quote  one  short  paragraph  from  the  brief : 

“But  what  points  up  the  little  effect  that  the  Commission 
gives  to  contracts  is  best  illustrated  by  the  current  pro¬ 
ceeding  in  Docket  G-107,  a  proposal  to  amend  the  regula¬ 
tions  under  the  Natural  Gas  Act.  The  Commission  pro¬ 
poses  to  require  the  substitution  for  any  and  all  contracts 
on  file  with  the  rate  schedules  in  the  form  and  of  content 
either  prescribed  by  or  to  be  passed  upon  by  the  Commis¬ 
sion.  So  this  court  is  being  used  by  the  plaintiff  to  devote 
its  time  to  a  complicated  situation  as  an  academic  exercise. 
All  contracts  now  on  file  are  to  be  restated  and  filed  as  a 
tariff.  The  restatement  shall  contain  the  provisions  of  con¬ 
tracts  effective  on  the  date  the  tariff  is  filed.  A  time  sched¬ 
ule  for  filing  is  to  be  included.  The  contract  between  plain¬ 
tiff  and  Colorado  will  have  to  be  conformed  to  the  regula¬ 
tions  when  adopted.’  ’ 

Now,  this  argument  of  course  suggests  that  the 
112  Commission  by  this  rule-making  proposes  to  destroy 
all  existing  contracts  of  natural  gas  companies  and 
prevent  them  from  making  any  in  the  future  that  have  any 
continuing  force.  I  don’t  believe  the  Commission  so  in¬ 
tends,  but  these  rules  are  already  being  interpreted  by 
counsel  of  distinction  as  having  that  effect  and  represent¬ 
ing  the  Commission’s  viewpoint,  and  I  was  completely 
astounded  today  to  find  it  stated  here  that  the  Natural  Gas 
Act  gave  a  natural  gas  company  a  right  to  void  its  contracts 
by  force  of  Congressional  intention.  That  is  to  say  that 
a  natural  gas  company  is  non  compus  contractually. 

Obviously  if  it  can  change  its  contracts  by  the  simple  ex¬ 
pediency  of  filing  a  rate  schedule,  there  is  a  serious  ques¬ 
tion  if  there  is  any  mutuality  that  would  hold  anyone  else 
on  the  other  side  of  the  fence. 

Now,  I  want  to  get  back  to  this  matter  of  reserves  because 
these  things  are  intertwined.  The  contract  may  have  sub- 
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jects  which  are  under  the  control  of  the  commission — rates, 
practices  and  what  not.  It  also  may  he  intertwined  with 
the  contracts  for  reserves  running  for  long  periods  of  time 
on  which  the  pipeline  has  to  depend.  The  Commission  has 
no  control  whatever  over  gas  reserves  even  in  an  adminis¬ 
trative  way  in  view  of  the  limitation  of  the  Natural  Gas  Act 
that  its  authority  shall  not  extend  to  production  and 
gathering. 

If  in  its  rule  making  the  Commission  should  interfere 
with  the  price  provisions  of  a  given  contract,  which 
113  contract  involves  both  price  and  commitments  con¬ 
cerning  reserves,  and  in  any  way  the  portion  of  the 
contract  dealing  with  reserves  is  affected,  the  Commission 
cannot  repair  the  damage,  but  must  leave  the  resulting 
situation  to  the  court,  in  my  judgment. 

Commissioner  Olds:  I  can’t  quite  understand  the  point 
that  you  are  making.  Are  you  arguing  that  whenever  the 
Commission  exercises  its  authority  to  change  a  rate,  that 
thereby  it  relieves  the  contracting  supply  company  from 
the  obligations  it  is  under  to  deliver  gas  ? 

Mr.  Spies:  That  position  has  been  taken.  I  don’t  think 
that  is  sound. 

Commissioner  Olds:  It  sounds  to  me  very  much  as  if 
you  were  arguing  that  that  was  one  of  the  aspects  of  the 
matter. 

Mr.  Spies:  That  is  just  one  of  the  aspects  of  the  mat¬ 
ter,  that  you  do  not  go  so  far  in  degree  that  you  undertake 
to  assert  that  you  are  attempting  to  wipe  out  contracts.  I 
think  that  is  so. 

Commissioner  Olds :  The  matter  relates  to  anything  that 
is  set  forth  in  the  Act,  doesn’t  it,  rates,  charges  and  clas¬ 
sification,  and  to  contracts  as  affecting  rates,  charges  and 
classifications? 

Would  you  say  that  when  the  Commission,  we  will  say 
after  due  process,  exercises  its  authority  to  change  or  to 
require  filing  of  new  provisions  in  terms  of  any  of  those 
enumerated  factors  in  rate  making,  that  thereby  there  is 
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114  danger  that  it  will  relieve  the  supplying  company 
of  obligation  to  deliver? 

Mr.  Spies :  Let  me  put  it  this  way,  because  I  don’t  know 
with  precision  the  law.  I  think  I  know,  but  what  I  don’t 
know  is  a  matter  of  degree. 

I  think  that  the  applicable  legal  rule  is  that  where  you 
adjust  a  rate  within  your  jurisdiction  that  the  contract  con¬ 
tinues  in  force  adjusted  by  regulation,  and  I  will  cite  you 
the  cases  of  Allen  Hinckel  Dry  Goods  Company  vs.  Richard¬ 
son  Industrial  Gas  Company,  64  Fed.  2d  881 ;  Northern  Pa¬ 
cific  Company  vs.  St.  Paul  Lumber  Company,  4  Fed.  2d 
359. 

But  in  the  litigation  that  I  have  referred  to,  and  elsewhere 
perhaps,  there  is  a  contention  that  has  been  made  that  if 
the  rate  is  changed,  if  the  price  is  changed,  the  entire  con¬ 
tract  is  frustrated  and  terminated. 

115  Commissioner  Olds :  In  that  case,  provided  it  was 
done  by  the  Commission  under  due  process,  it  would 

have  been  Congress  rather  than  the  Commission  which 
frustrated  that  contract? 

Mr.  Spies:  It  could  be.  But  what  I  am  saying  to  you 
is  that  I  do  not  think  you  ought  by  any  general  rule-making, 
or  any  general  considerations,  rush  in  and  do  these  things 
which  puts  contracts  and  reserves  in  jeopardy,  and  that  is 
just  about  the  substance  of  my  suggestion  to  you  today. 

The  Chairman :  Mr.  Francis,  you  asked  for  five  minutes. 
Do  you  want  to  use  that? 

Argument  on  Behalf  of  Texas  Eastern  Transmission 

Corporation 

Mr.  Francis:  If  the  Commission  please,  I  don’t  know  I 
can  add  a  good  deal  to  the  discussion  which  will  be  helpful 
to  you  but  I  want  to  suggest  one  point  I  am  certainly  in 
accord  with  arguments  made  by  Mr.  Lewis,  Mr.  Shannon 
and  Mr.  Calland  on  the  legal  powers  of  the  Commission. 
I  am  in  accord  with  that  argument.  That  is  my  sincere 
view  about  the  way  the  Commission  would  have  to  proceed 
if  it  made  these  rules  as  they  indicated. 
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The  Chairman:  Yon  are  speaking  for  Texas  Eastern, 
and  Texas  Eastern  was  represented  in  these  two  commit¬ 
tees,  Mr.  Francis? 

Mr.  Francis :  By  the  Committee  that  I  named,  Mr.  Cal- 
land,  Mr.  Shannon  and  Mr.  Lewis. 

116  The  Chairman:  All  right. 

Mr.  Francis:  I  want  to  make  one  point  further: 
That  even  if  this  Commission  had  the  power  to  do  what  it 
is  attempting  to  do  by  general  rule-making,  or  even  if  you 
assert  the  power  to  do  what  you  are  doing,  I  do  not  think 
it  would  be  in  the  public  interest  for  you  to  so  proceed,  for 
this  reason:  I  do  not  know  all  the  reasons  why  it  is  sug¬ 
gested  that  these  general  tariff  provisions  be  put  into  ef¬ 
fect,  but  I  can  see  where  they  would  be  useful  to  the  staff 
as  a  useful  thing  to  look  over  and  examine  readily  and  ex¬ 
pedite  their  work  and  see  general  uniformity.  But,  gentle¬ 
men,  there  is  something  much  more  in  this  picture  than  the 
convenience  of  the  staff  and  argument  for  uniformity  and 
the  manner  of  harmonizing  all  these  things  so  we  won’t 
have  to  study  it  over  so  much  to  see  just  exactly  what  is 
being  charged.  There  is  another  thing  in  this  picture  to 
which  I  wish  the  Commission  to  give  serious  consideration. 
It  affects  my  company  and  I  think  it  will  affect  any  com¬ 
pany  that  will  make  some  extensions,  and  that  is  the  financ¬ 
ing  phase  of  this  thing.  Before  you  give  a  certificate  of 
public  convenience  and  necessity  you  require  that  my  com¬ 
pany,  for  instance,  go  out  and  get  supply  contracts,  definite 
commitments  to  purchase  gas  in  specified  quantities  over  a 
period  of  20  years  at  a  given  price.  We  are  to  get  those 
contracts  and  show  we  have  purchase  contracts  and 

117  that  we  had  sales  contracts.  Now,  then,  if  it  please 
the  Commission,  if  you  come  in  here  and  you  can  by 

a  general  rule  declare  illegal  certain  important  features  of 
these  contracts  upon,  not  upon  matters  of  form  but  matters 
of  substance,  for  instance,  if  you  can  strike  out  commodity 
adjustment  or  escalator  clause,  a  tax  adjustment  clause, 
percentage  contracts,  you  cannot  compensate  people  who 
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have  percentage  contracts  by  stating  something  in  terms  of 
dollars  and  cents.  That  is  the  reason  they  have  a  percen¬ 
tage  contract,  because  it  is  based  on  the  volume  of  business 
that  is  done,  a  percentage  of  that  volume  and  what  they  can 
sell  it  for.  That  will  vary  it.  We  have  bad  times  and  good 
times.  If  you  can  strike  out  from  these  contracts  things 
that  go  to  their  substance,  I  don’t  know  where  there  is  a 
stopping  point  on  that.  You  could  strike  out  the  term  of 
the  contract  and  say  it  should  not  be  for  20  years  but  for 
ten  years,  or  five  years.  If  you  could  strike  out  things 
which  go  to  the  substance  of  the  contract,  then  I  come 
around  here  to  these  Columbia  or  Consolidated  people,  we 
went  out  to  the  public  and  sold  bonds,  and  said,  ‘‘Here  are 
our  contracts.  They  are  for  a  certain  term,  for  a  certain 
price,  and  these  provisions  are  in  it.” 

If  you  strike  out  essential  provisions  for  these  people, 
making  these  contracts  with  us  as  buyer,  then  I  am  fearful, 
and  I  think  they  could  do  it,  they  could  come  in  five 
118  years  from  now  when  the  depression  comes,  I  sup¬ 
pose  it  will  come  sometime,  and  say,  “Francis,  we 
are  not  going  to  take  this  75  million  cubic  feet  of  gas  a  day 
that  we  promised  to  take  from  you.” 

“Why  not?” 

“We  had  certain  clauses  in  that  contract  important  to 
us.  Those  clauses  were  stricken  out.  They  were  taken 
from  your  contracts  under  these  general  rules  and  we  are 
released  from  our  obligation.  If  you  are  released  from  the 
manner  and  way  in  which  you  were  required  to  perform 
under  this  contract,  we  are  released  from  the  obligations 
of  performance  which  we  assumed.” 

Even  if  that  is  not  absolutely  true,  if  that  would  not  be 
the  legal  result,  I  say  that  the  assertion  of  that  power  by 
the  Commission  throwing  that  into  the  pot  that  you  can 
abrogate  these  essential  clauses  and  will  put  a  question  in 
the  minds  of  insurance  companies,  finance  companies,  that 
perhaps  you  can  change  any  phase  of  this  contract  which 
would  be  deleterious  to  public  financing. 
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Commissioner  Olds:  You  are  talking  about  the  wisdom 
of  this  rather  than  legal  authority? 

Mr.  Francis:  Yes,  sir.  I  said  I  agreed  with  the  other 
counsel — 

Commissioner  Olds :  (Interposing)  Assuming  the  Com¬ 
mission  should  find  that  some  of  these  clauses  of  con- 

119  tracts  which  you  described  as  essential  were  in  one 
contract  and  not  in  another  contract,  between  you 

and  one  buyer  and  another  buyer,  and  therefore  there  was 
an  element  of  discrimination  being  in  one  contract  and  not 
in  another.  Do  you  think  then  it  would  be  unwise  for  the 
Commission  to  eliminate  what  was  shown  to  be  discrim¬ 
ination  as  between  one  customer  and  another  customer? 

Mr.  Francis :  By  a  general  rule  such  as  this  ? 

Commissioner  Olds:  I  am  talking  about  the  wisdom  of 
that,  quite  aside  from  our  authority  to  do  it  by  general 
rule,  do  you  think  in  this  specific  case  it  would  be  unwise 
for  the  Commission  to  eliminate  that  specific  essential  term 
in  one  contract  because  it  was  discriminatory? 

Mr.  Francis :  You  ask  me  if  I  think  it  would  be  wise  and 
not  going  to  the  way  of  how  you  would  do  it? 

Commissioner  Olds :  Assuming  we  did  it  in  that  specific 
case  by  due  process  so  far  as  your  company  was  concerned. 

Mr.  Francis :  Let  us  assume  that  you  do  it  and  not  say 
how  you  would  do  it.  I  think  it  would  be  unwise  if  you  did 
it  for  this  reason:  That  where  will  this  power  of  yours 
stop  if  you  could  eliminate  one  substantial  obligation  of  a 
contract?  That  is  not  a  matter  of  form  but  a  matter  of 
substance.  When  you  talk  about  the  form  of  an  oil  and 
gas  lease,  there  is  a  blank  for  the  name  of  the  parties,  date, 
transfer,  and  so  forth.  But  anything  relating  to 

120  price,  conditions,  terms  of  delivery,  those  are  terms 
which  go  to  the  substance. 

I  think,  Mr.  Commissioner,  that  if  you  set  a  policy  of  re¬ 
constructing  contracts  here  by  Commission  filing  as  to  es¬ 
sential  obligations  in  them  it  is  a  bad  policy,  it  is  not  in  the 
public  interest  because  it  puts  a  question  mark  in  the  minds 
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of  the  investing  public  and  the  financing  public  as  to  the 
fundamental  integrity  of  these  contracts. 

Commissioner  Olds :  Aren’t  you  really  attacking  the  Act 
rather  than  anything  the  Commission  might  do  under  it, 
because  the  Act  says,  among  other  things,  “No  natural  gas 
company  shall  with  respect  to  any  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of  the  Commission 
(1)  Make  or  grant  any  undue  preference  or  advantage  to 
any  person,  or  subject  any  person  to  any  undue  prejudice 
or  disadvantage.” 

I  am  talking  about  what  you  consider  an  essential  term 
of  a  contract  which  does  have  the  effect  of  granting  (1)  A 
person  undue  preference  or  advantage.  The  Commission 
takes  that  up  and  acts  to  eliminate  it.  You  are  saying  it  is 
an  unwise  thing  for  the  Commission  to  do  that. 

Mr.  Francis. :  I  think  it  is  an  unwise  thing  to  do  it  unless 
if,  after  a  hearing,  if  after  a  hearing  on  that  particular 
contract  and  upon  substantial  evidence  it  appears  as  a 
matter  of  fact  that  that  is  unreasonable  and  that  that 
121  is  discriminatory.  Then  I  say  after  that  is  founded 
on  evidence,  it  would  not  have  these  repercussions. 
If  you  make  it  as  a  general  rule-making  thing  here,  or  some¬ 
thing  which  is  filed  generally,  absent  the  hearing  on  the 
specific  thing  which  is  not  binding  you  as  to  other  matters — 

Commissioner  Olds:  (Interposing)  Then  you  think  by 
proper  procedure  without  injury  to  the  company’s  credit 
standing  or  ability  to  finance  the  Commission  can  eliminate 
elements  in  a  contract  which  are  essential  elements  and  yet 
which  would  represent  discrimination  or  unfair  advantage 
to  some  one  party. 

Mr.  Francis:  If  you  find  those  things  affect  rates  and 
charges  and  they  are  discriminatory,  unreasonable  and  un¬ 
fair  on  substantial  evidence  you  could  do  that.  Let  us  see 
why  I  say  that,  Mr.  Commissioner.  Here  we  start  out  now, 
136  companies  with  different  contracts.  We  are  not  having 
any  trouble  in  knowing  what  these  rates  are.  I  have  rep¬ 
resented  companies  which  bill  every  month  on  these  per- 
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centage  contracts.  You  send  them  a  bill  each  month.  They 
know  exactly  what  the  bill  is  and  what  they  are  paying.  It 
is  no  different  than  if  I  say,  “I  will  sell  you  gas  as  the  first 
10,000  cubic  feet  at  9  cents,  the  next  10,000  it  will  be  15 
cents ;  the  next  10,000  at  20  cents.’ * 

You  will  find  out  at  the  end  of  the  month  what  it  is. 
There  is  no  difficulty  in  finding  out  what  you  are 

122  selling  gas  for.  Let  us  not  do  it  on  that  basis  be¬ 
cause  it  is  not  much  work  to  find  out  what  you  are 

selling  gas  for.  But  if  you  go  in  all  these  hearings  and 
eliminate  the  thing  just  for  the  sake  of  expediting  the  staff, 
convenience  of  the  staff,  I  will  say  you  will  multiply  the 
work  of  this  staff  one  hundred  times  by  any  such  hearings 
than  you  would  if  we  did  as  we  have  been  doing,  and  find 
out  if  there  are  unreasonable  rates,  as  you  have  been  doing, 
without  going  to  all  these  hearings  on  specific  contract  pro¬ 
visions. 

I  think  that  is  the  better  from  the  Commission  standpoint 
and  public’s,  too. 

Commissioner  Olds:  Let  us  assume  it  is  not  simply  a 
question  of  expediting  the  work  of  the  staff  but  there  is 
certain  uniformity  in  tariffs  of  the  company  which  are  es¬ 
sential  to  prevent  discrimination. 

Mr.  Francis:  As  between  companies? 

Commissioner  Olds:  Talking  as  between  different  cus¬ 
tomers  of  one  company,  all  being  served  in  general  under 
a  uniform  tariff.  Assume  that  may  be  not  simply  to  ex¬ 
pedite  the  staff’s  work  but  to  establish  a  basis  of  uniformity 
which  means  a  non-discriminatory  base.  Might  there  not 
be  room,  at  least  in  terms  of  certain  schedules,  establishing 
by  rules  such  uniformity? 

Mr.  Francis:  I  don’t  think  so  for  this  reason,  Mr.  Com¬ 
missioner;  What  you  are  interested  in,  after  all, 

123  is  results,  the  end  result.  If  we  take  the  customers 
on  our  line  it  is  no  different.  We  have  about  15  or 

18  people  to  whom  we  sell.  These  gentlemen  and  we  know 
what  we  sell  because  we  bill  them  every  month  and  they 
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send  us  a  check.  They  know  how  much  we  sold  them  and 
what  it  costs.  What  difference  does  it  make  whether  it  is 
a  percentage  clause  or  whether  it  is  under  an  escalator 
clause?  It  is  so  much  a  thousand  cubic  feet  of  gas  -which 
can  be  computed  readily  and  they  can  find  out  whether 
there  is  discrimination.  I  don’t  know,  Mr.  Commissioner, 
that  you  ever  want  to  get  or  will  get  to  that  uniformity 
which  you  are  talking  about  with  companies  that  are  hybrid 
like  the  natural  gas  companies.  I  can  see  where  you  want 
tariff  uniformity,  where  you  have  common  carrier  gas  line, 
where  you  have  a  railroad  company,  common  carrier  ser¬ 
vice.  That  is  one  thing.  But  where  you  have  a  distributing 
company  in  a  town,  dealing  on  a  day-to-day  or  at  least  a 
month-to-month  basis,  dealing  with  the  public  just  a  cut-off 
and  on  proposition,  don’t  pay  your  bill  and  we  will  cut  you 
off,  we  quit  when  we  want  to — uniformity  there,  yes. 

But  here  is  a  situation,  Mr.  Commissioner,  where  you 
don’t  need  this  kind  of  uniformity  you  are  talking  about. 
It  never  will  come  about  as  it  will  in  other  companies  be¬ 
cause  of  the  peculiar  nature  of  the  natural  gas  companies’ 
business.  Protection  of  a  public  utility  and  the  pub- 
124  lie,  yes.  But  it  is  a  hybrid.  It  does  a  big  business 
of  its  owm,  subject  to  regulation  by  the  State  Com¬ 
missions.  It  puts  in  its  contract  that  it  has  to  do  a  certain 
amount  of  financing,  and  then  you  come  with  a  broad  regu¬ 
latory  power  to  see  that  these  larger  companies  with  whom 
it  does  business  gets  its  gas  at  a  reasonable  and  non-dis- 
criminatory  rate.  You  can  do  that  without  all  this. 

Commissioner  Olds :  Would  you  say  Texas  Eastern  was 
a  hybrid? 

Mr.  Francis :  It  is  a  kind  of  a  hybrid.  Maybe  we  are  not 
in  that  class  because  we  don’t  sell  direct  business,  but  a  lot 
of  these  companies  have  direct  sales,  intra-state  business. 
We  have  a  wholesale  company  dealing  with  only  about  30 
people. 

Commissioner  Olds :  Would  you  say  the  same  thing  you 
are  saying  would  apply  also  in  the  case  of  electric  power 
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companies,  both  wholesale  power  in  interstate  commerce 
for  resale  and  who  also  distribute  directly  to  consumers? 

Mr.  Francis :  I  would  not  -want  to  answer  that  because 
I  never  had  had  much  to  do  with  that  power  business.  I 
have  only  a  general  idea  that  this  natural  gas  act  is  copied 
very  closely  to  the  Power  Act  in  its  provisions  and  went 
over  somewhat  the  same  but  I  am  not  familiar  with  the 
problems  of  the  power  business. 

Commissioner  Olds :  I  was  just  merely  trying  to  find  out 
how  narrow  your  conception  was,  whether  the  whole- 
125  sale  natural  gas  business  is  the  only  exception  to  this 
regulatory  business  or  whether — 

Mr.  Francis:  (Interposing)  There  are  some  features  of 
the  natural  gas  business  that  are  wholly  like  the  electrical 
business.  One  is  the  producing  end  of  it.  That  is  wholly 
unlike  the  production  end  of  the  electricity  business.  Con¬ 
ditions  are  not  analogous  there.  That  is  one  of  the  big  dif¬ 
ferences  which  exist  between  them. 

I  know  this:  That  this  Commission  has  had  ample  ex¬ 
perience  here.  Mr.  Olds  has  been  here  a  long  time;  Mr. 
Draper  and  these  other  gentlemen.  I  may  be  wrong  about 
it,  but  it  does  not  seem  to  me  that  the  matter  of  getting 
this  uniformity  you  are  talking  about  in  verbage  is  as  im¬ 
portant  to  the  great  consuming  public  as  it  is  the  financial 
integrity  of  these  companies,  their  ability  to  extend  and 
finance  that  thing.  I  think  you  raise  a  serious  question  in 
the  minds  of  those  people  if  this  Commission  asserts  the 
power  and  undertakes  to  exercise  it.  Everybody  will  say, 
“Where  does  this  stop?  Maybe  we  haven’t  20-year  con¬ 
tracts.” 

Perhaps  they  will  say,  “It  is  15  years.” 

Why  couldn’t  you  if  you  strike  out  these  substantial 
clauses  which  affect  rates  equally  well  say, i  1  Twenty  years 
is  too  long.  The  price  of  that  gas  was  too  high  for  20 
years.  If  you  made  it  15  years  it  would  be  less.  No  con¬ 
tract  longer  than  15  years  or  10  years.” 
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126  You  can  get  this  thing  to  where  the  Commission 
will  run  all  the  details  of  management.  I  think  that 

would  be  bad  to  get  too  much  of  the  management  on  the 
commission,  details  of  it.  Keep  that  overall  position  of 
regulatory  authority  in  the  Commission,  seeing  that  on  the 
overall  picture  there  are  fair  rates  and  no  discrimination 
but  let  us  not  tell  these  companies  how  to  negotiate  details 
of  their  contracts  and  go  into  all  that  matter  as  Commission 
regulation.  You  have  a  lot  of  jurisdiction  and  are  awfully 
busy.  You  can  add  onto  the  duties  of  this  Commission 
where  it  is  interminable. 

Commissioner  Buchanan :  As  I  get  your  point  you  argue 
that  future  financing  will  be  affected  by  this  rule-making 
procedure? 

Mr.  Francis :  Yes,  sir. 

Commissioner  Buchanan.:  I  don’t  quite  get  that  because 
since  1876  these  contracts  have  been  subject  to  change  where 
public  welfare  or  police  power  required  a  change.  I  don’t 
see  why  this  particular  rule-making  proposition  would 
throw  a  monkey  wrench  in  the  financing  machinery  at  this 
stage.  You  are  not  arguing  against  that,  are  you? 

Mr.  Francis :  Not  arguing  against  that  but  I  am  doing 
this:  I  think  as  to  the  things  you  talk  about  since  1876, 
we  have  had  these  railroads — 

Commissioner  Buchanan :  You  can  go  back  further  than 
that. 

127  Mr.  Francis:  We  have  these  railroads  that  are 
common  carriers.  Let  us  bear  in  mind  that  nothing 

ever  came  into  existence  exactly  like  a  natural  gas  com¬ 
pany  as  described  in  the  Natural  Gas  Act  until  1938.  That 
is  the  first  time  that  bird  came  into  existence,  because  even 
copying  it  after  the  power  companies  and  following  the 
Power  Company  Act  you  don’t  get  the  same  situation  be¬ 
cause  of  the  condition  of  producing  your  supply  is  no  dif¬ 
ferent. 

Commissioner  Buchanan:  Don’t  all  your  contracts  con¬ 
tain  a  force  majeure  clause? 
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Mr.  Francis:  Yes. 

Commissioner  Buchanan:  Everybody  is  put  on  notice, 
then,  that  the  contract  may  be  changed? 

Mr.  Francis :  By  force  majeure,  yes.  I  hope  you  don’t 
call  that  a  national  calamity. 

Commissioner  Buchanan:  My  point  is  that  I  don’t  see 
how  your  financing  is  affected. 

Mr.  Francis:  Affected  only  in  this  way:  That  if  the 
buyer,  if  Mr.  Bill  Dougherty,  who  was  sold  some  gas,  sup¬ 
pose  we  sold  him  75  million  cubic  feet  of  gas  and  he  has 
agreed  to  take  it  per  day.  Suppose  he  said,  “You  have 
to  sell  us  this  gas  and  deliver  that  on  a  1,000  Btu  basis.” 
You  come  along  and  say,  “No,  we  are  not  going  to  let  you 
sell  Bill  Dougherty  75  million  cubic  feet  of  gas.  True  you 
have  a  contract  with  him.  We  think  Mr.  X  here 
128  needs  it  more.  Here  is  a  man  here  who  needs  more. 

We  can  take  all  this  away  from  Mr.  Dougherty  but 
15  million,  and  as  to  that  15  million  we  will  not  let  him 
have  it  on  a  1,000  Btu  basis  but  a  500  Btu  basis.  And  we 
are  not  going  to  have  a  commodity  clause  in  here  that  will 
regulate  or  have  any  bearing  whatsoever  on  future  prices.  ” 

I  am  afraid  if  you  do  that  Mr.  Dougherty  will  come  along 
and  say,  “You  have  abrogated  this  contract.  You  have 
stricken  from  it  the  essential  things  on  which  I  went  into 
it.  Certain  quantities  were  taken  out.  Certain  Btu  basis 
was  stricken  out,  certain  standards  of  price.  Now  you  can¬ 
not  make  me  take  under  this  contract  when  times  get  bad.” 

I  have  seen  some  of  my  clients,  Mr.  Commissioner,  seen 
their  gas  purchase  contracts  fall  off  50  per  cent  inside  of 
a  year  and  a  half.  People  don’t  want  the  gas.  What  will 
you  do  when  you  have  lost  a  customer  under  such  ruling  as 
this  and  cannot  force  them  to  take  it?  Will  you  make  them 
take  it? 

Commissioner  Buchanan:  You  want  to  have  a  hearing 
in  each  case,  then,  a  full  hearing  and  testimony  produced 
and  prospect  of  judicial  review?  Is  that  what  you  ask  for? 

Mr.  Francis :  What  I  want  you  to  do,  Mr.  Commissioner, 
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and  I  am  not  like  my  friend  Mr.  Lewis  here,  he  said  he  will 
introduce  a  paper  before  you  gentlemen  which  would  be 
short,  concise,  and  not  legalistic.  I  think  a  short  and 

129  concise  paper  sometimes  is  legalistic.  I  started  to 
make  a  legalistic  argument  but  I  will  not  do  that.  I 

am  saying  the  only  way  you  can  do  it  is  as  these  gentlemen 
said  it  could  be  done.  I  am  saying  as  a  matter  of  public 
policy  it  would  be  detrimental  to  the  public  interest  for  the 
Commission,  either  by  individual  hearings,  by  general  hear¬ 
ing,  or  any  other  way,  talking  about  broad  matters  of 
policy,  it  would  be  detrimental  on  the  overall  picture  to  try 
to  strike  from  contracts  these  specific  contract  provisions 
because  I  think  it  would  so  impair  the  integrity  of  contracts 
in  the  minds  of  the  investing  public  as  to  jeopardize  future 
financing. 

Commissioner  Buchanan :  Mr.  Olds  asked  you  as  to  the 
wisdom  of  the  matter. 

Mr.  Francis :  Yes. 

Commissioner  Buchanan :  How  are  you  going  to  deter¬ 
mine  whether  it  is  wise  or  unwise  to  have  these  matters  in 
the  tariffs? 

Mr.  Francis :  I  am  not.  I  am  just  telling  you — 
Commissioner  Buchanan:  You  would  have  to  have  a 
hearing  to  do  that? 

Mr.  Francis :  I  am  saying  in  my  opinion  the  contract  is 
made  and  approved  by  this  Commission. 

Commissioner  Buchanan:  You  would  have  to  have  a 
hearing? 

Mr.  Francis:  It  is  filed.  I  don’t  say  I  am  right 

130  but  I  would  say  in  my  opinion  it  would  be  unwise  to 
strike  from  those  existing  contracts  those  clauses  and 

contracts  which  have  been  made  which  have  been  filed  and 
approved  here  with  your  permission,  and  to  the  extent  of 
which  we  have  issued  hundreds  of  millions  of  dollars  worth 
of  bonds.  Maybe  that  is  unwise. 

131  Commissioner  Buchanan:  If  I  follow  the  argu¬ 
ments  this  morning  and  this  afternoon,  everybody  is 

advocating  a  rate  case.  Is  that  correct  ? 
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Mr.  Francis :  They  are  saying  if  you  want  to  make  these 
corrections  it  would  have  to  be  through  a  rate  case.  That 
is  what  they  say.  I  am  not  saying  that.  I  want  to  get  this 
straight. 

Commissioner  Buchanan :  You  are  not? 

Mr.  Francis :  I  am  saying  I  don’t  think  it  is  in  the  public 
interest  done  one  way  or  another.  I  hope  this:  That  the 
Commission  will  give  some  thought  to  whether  or  not  it  is' 
wise,  it  is  good  sound  policy,  to  take  contracts  which  have 
been  made,  with  your  permission  and  accepted  by  you,  on 
the  strength  of  which  hundreds  of  millions  of  dollars’  worth 
of  bonds  have  been  issued,  whether  or  not  it  is  wise  to 
tamper  with  essential  contract  provisions  in  order  for  some 
convenience  of  the  staff  to  get  the  harmony  you  talk  about. 
I  don’t  think  that  is  right. 

Commissioner  Olds:  Aren’t  you  arguing  about  the  reg¬ 
ulation  of  these  contractual  arrangements  which  take  the 
form  of  rate  schedules  under  the  Natural  Gas  Act? 

Mr.  Francis:  I  am  arguing  against  certain  contractual 
arrangements  in  gas  contracts  and  saying  that  you  ought  to 
concern  yourself  with  the  charge  that  is  made,  with  the 
effect  of  those  rather  than  with  the  clauses  by  which 
132  that  is  brought  about. 

Commissioner  Olds :  Even  though  the  other  terms 
do  affect  the  charge? 

Mr.  Francis :  Even  if  they  do  it  is  unwise. 

Commissioner  Olds:  Service  rendered  for  the  charge, 
affecting  that? 

Mr.  Francis :  That  is  right. 

Commissioner  Olds:  You  would  limit  the  regulation  of 
rates  to  the  pure  money  matter  of  the  exchange  of  service? 

Mr.  Francis :  And  such  other  matters  which  in  a  partic¬ 
ular  rate  hearing,  after  the  staff  had  heard  all  the  evidence 
and  the  witnesses,  are  found  to  be  otherwise  discriminatory, 
prejudicial,  or  unreasonable. 

Commissioner  Olds :  I  hope  the  Commission  will  do  that, 
too. 
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Mr.  Francis:  What  is  that? 

Commissioner  Olds :  I  hope  in  our  rate  cases  we  will  fol¬ 
low  that  theory,  also. 

Mr.  Francis:  I  think  it  is  unwise  to  follow  any  other 
course.  I  may  be  wrong  about  it  but  I  hope  the  Commis¬ 
sion  will  give  some  consideration  to  that  aspect. 

The  Chairman:  Mr.  Tatum? 

Oral  Argument  on  Behalf  of  Wellmut  Gas  and  Oil 

Company 

Mr.  Tatum:  Mr.  Chairman  and  members  of  the  Com¬ 
mission:  I  am  here  representing  the  Willmut  Gas 
133  and  Oil  Company,  a  small  distribution  in  South  Mis¬ 
sissippi.  I  was  raised  in  the  lumber  business  and 
from  that  went  to  the  gas  business.  I  know  what  it  is  to 
operate  a  pipeline  and  what  it  is  to  operate  a  distribution 
company,  and  what  it  is  to  operate  a  railroad.  I  am  also 
general  manager  of  a  small  railroad.  I  am  astounded  to 
find  out  today  that  the  American  public,  through  its  demo¬ 
cratic  form  of  government,  has  allowed  now  for  many  years 
interstate  commerce  to  operate  the  railroads  in  the  manner 
in  which  they  have  been  operating.  Now  I  know  why  the 
railroads  cannot  get  financial  assistance  and  cannot  sell 
bonds. 

I  have  heard  a  great  deal,  and  I  am  not  a  lawyer  but  just 
a  practical  businessman,  about  what  you  can  and  cannot  do 
today  and  what  is  in  the  public  interest. 

Gentlemen,  I  am  here  to  represent  myself,  the  people  I 
serve  and  the  public.  The  Natural  Gas  Act  states,  “Due 
to  certain  reports,  committee  reports,  Federal  Trade  Com¬ 
mission  reports,  and  investigations  of  the  Congress  it  was 
found  necessary  to  regulate  the  natural  gas  industry  for 
the  public.’  ’  That  is  what  you  are  attempting  to  do  today. 
That  is  a  necessity  if  we  are  to  continue  to  enjoy  in  our 
homes  natural  gas.  Otherwise  these  people  who  are  now 
hollering  “Wolf”  will  destroy  themselves  with  large  pipe¬ 
lines,  and  after  they  get  them  built  they  will  have  to  have 
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outlets.  Therefore,  the  gas  is  going  to  be  blown  into  the 
atmosphere  of  this  nation  and  the  homes  soon  will  be  with¬ 
out  it.  That  is  a  fact  I  know  they  don’t  recognize 

134  and  don’t  believe. 

The  adoption  of  rules,  following  of  a  schedule  of 
tariffs,  is  in  the  public  interest,  is  a  necessity  if  the  natural 
gas  industry  is  to  expand  and  continue  to  serve  the  people 
in  the  manner  in  which  it  should,  and  it  is  necessary  to 
eliminate  discrimination. 

It  is  a  sad  fact  when  you  deal  with  these  major  pipeline 
companies  and  find  your  contract  has  one  meaning  but  one 
of  their  affiliated  company’s  contracts  has  a  different  mean¬ 
ing.  It  is  high  time  that  the  schedule  of  rates  was  pub-> 
lished  just  like  the  railroads  so  that  I  can  go  down  or  any¬ 
body  else  can  go  and  find  out  what  it  is  going  to  cost  me 
to  get  1,000  cubic  feet  of  gas  delivered  at  a  certain  point. 
It  is  in  the  public  interest,  and  it  is  to  eliminate  discrim¬ 
ination.  Nobody  in  the  world  can  read  all  the  contracts 
that  are  written  and  the  manner  in  which  they  are  written, 
various  clauses  and  interpretations  given,  and  tell  what  the 
price  of  a  commodity  is.  Gentlemen,  you  don’t  have  to  say 
just  20  cents  a  thousand.  There  can  be  so  many  other 
favored  clauses  in  that  contract  until  your  competitor  is 
favored. 

I  have  awakened  recently  to  the  fact  that  I  was  serving 
gas  in  a  small  community  in  East  Jackson,  finding  I  am 
paying  25  cents  a  thousand  city  gate  rate,  while  my  com¬ 
petitor,  an  affiliated  company  of  the  pipeline,  is  paying  17% 
cents  for  the  same  gas  served  to  the  same  customers 

135  on  the  same  street.  I  didn’t  know  that  for  a  long 
time.  They  didn’t  tell  me  they  were  giving  Missis¬ 
sippi  Power  and  Light  Company  another  contract.  Had 
they  had  to  file  these  rate  schedules  I  would  have  known  it 
before  it  went  into  effect. 

Commissioner  Wimberly:  Are  both  those  rates  you  re¬ 
ferred  to  subject  to  the  jurisdiction  of  the  Federal  Power 
Commission! 
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Mr.  Tatum :  I  think  so,  yes,  sir. 

Commissioner  Wimberly:  Are  they  on  file  with  this 
Commission  T 

Mr.  Tatum :  This  Commission  by  a  proceeding  known  as 
G-478, 1  believe,  issued  to  the  United  Gas  Pipe  Line  Com¬ 
pany  a  certificate  of  public  convenience  and  necessity  to 
serve  natural  gas  to  the  Willmut  Gas  and  Oil  Company,  and 
at  the  same  time  they  filed  a  contract  which  was,  according 
to  them,  the  same  contract  Mississippi  Power  and  Light  or 
United  Gas  Corporation  had.  In  the  year  1947  Mississippi 
Power  and  Light  Company  was  given  a  new  contract.  Now 
I  am  told  Mississippi  Power  and  Light  Company  is  served 
interstate  gas  but  I  am  being  served  intrastate  gas  which 
is  not  under  the  Federal  Power  Commission’s  jurisdiction. 
That  is  notwithstanding,  gentlemen,  there  is  in  this  act,  a 
part  of  it  that  no  pipeline  company  who  has  filed  and  se¬ 
cured  a  certificate  of  public  convenience  and  necessity 
entering  into  a  contract  with  a  distribution  company  can 
change  it  in  any  manner  without  your  permission. 
136  We  were  notified  of  no  change  and  neither  were  you, 
and  we  never  would  have  known  it  and  it  never  would 
have  come  up  if  we  had  not  found  out  by  a  newspaper  pub¬ 
lishing  that  they  understood  so-and-so  was  getting  ITVz 
cents  gate  rate.  We  wouldn’t  have  known  it  to  this  day. 

The  Natural  Gas  Act  proceeds  to  regulate  gas,  provide 
for  investigation,  provide  for  search  of  public  convenience 
and  necessity,  and  then  we  go  way  over  to  rule  Section  16. 
I  am  wondering  why  they  didn’t  say  something  about  it. 
‘‘The  Commission  shall  have  power  to  perform  any  and  all 
acts  and  prescribe,  issue,  make,  amend  and  rescind  such 
order  of  rules  and  regulations  as  they  may  find  necessary 
or  appropriate  to  carry  out  the  provisions  of  this  act  in 
the  public  interest.”  That  seems  to  be  rather  broad  powers, 
gentlemen. 

The  adoption  of  schedule  of  rates  filed  with  your  Com¬ 
mission  properly  published  would  eliminate  discrimination 
not  only  between  companies  but  it  would  eliminate  discrim- 
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ination  between  the  domestic  consumer  and  the  industrial 
consumer. 

It  is  a  strange  thing  when  we  find  our  homes  paying  five 
times  as  much  gas  as  an  industry.  It  is  a  strange  thing 
when  we  find  these  pipeline  companies  dumping  gas  at  10, 
11  and  12  cents  a  thousand  to  industry  but  they  think  that 
the  distribution  company  ought  to  pay  25  cents  for  gas  for 
domestic  consumption.  Then  the  distribution  company 
must  distribute  that  gas  to  those  homes  and  perform  all  the 
services. 

137  It  is  a  strange  thing,  gentlemen,  when  all  this  gas 
flows  through  the  same  pipeline  and  through  the 
same  measuring  station  and  neither  I  nor  you  nor  them 
can  tell  at  the  time  it  is  flowing  whether  it  is  going  to  your 
home  or  to  some  industry  or  to  be  dumped  to  this  big- 
favored  industry. 

I  heard  a  few  minutes  ago  a  description  of  what  a  per¬ 
centage  contract  is.  Mr.  Lewis  told  you  it  was — what  did 
you  say,  Mr.  Lewis!  Tell  us  again.  I  would  like  to  know. 

Mr.  Lewis :  It  can  be  read  from  the  record. 

Mr.  Tatum :  Mr.  Lewis  doesn’t  want  to  answer  that  and 
I  don’t  blame  him.  It  is  whereby  a  pipeline  company 
through  a  contract  arranges  to  get  all  or  90  per  cent  of  the 
thing,  notwithstanding  the  fact  that  the  distribution  com¬ 
pany  has  to  take  that  gas,  deliver  it  to  the  customer,  collect 
the  bill,  and  we  pay  them  whether  we  collect  the  proceeds 
or  not.  If  that  industry  went  broke  and  owed  us  $5,000, 
United  Gas  Pipe  Line  Company  demands  their  $4,000,  any¬ 
way.  So  if  you  want  a  definition  of  a  percentage  contract 
it  is  a  contract  or  a  device  whereby  the  pipeline  company 
proceeds  to  take  most  of  the  revenue  from  the  sale  of  the 
gas. 

I  come  to  you  from  a  state  which  has  no  regulation.  I 
think  the  intent  of  the  Congress  was  in  a  state  where  there 
is  no  regulation  that  the  Natural  Gas  Act  would  govern. 
People  of  Mississippi,  especially  south  Mississippi,  are  ex¬ 
pecting  the  Federal  Power  Commission  to  look  after 
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138  them  because  we  do  not  have  a  state  regulatory  body 
which  has  any  authority  at  all  with  regard  to  natural 

gas. 

The  people  of  Hattiesburg  waited  from  1939  until  1943 
before  vre  received  our  first  contract  with  the  pipeline  com¬ 
pany,  four  long  years.  At  that  time  we  finally  received  a 
gas  contract  by  the  authority  of  your  Commission,  by 
United  Gas  Pipe  Line  Company  securing  a  certificate  of 
public  convenience  and  necessity,  by  the  deeding  to  the 
United  Gas  Pipe  Line  Company  an  8-inch  gas  line.  That 
gas  line  ran  from  the  Jackson  Gas  Field  to  Hattiesburg, 
Mississippi,  the  Jackson  Gas  field  being  depleted.  United 
Gas  Pipe  Line  Company  charged  us  in  1939  to  1943,  they 
charged  us  33  cents  for  gas  delivered  to  us  into  Jackson 
Gas  Field.  We  had  to  continue  to  operate  the  pipeline  90 
miles  to  Hattiesburg,  then  the  only  county  gas  pipeline 
company  in  operation,  taxes,  and  so  forth,  and  it  was  four 
long  years  before  we  secured  relief,  notwithstanding  other 
distribution  companies  who  were  then  getting  gas  delivered 
to  their  city  gate  at  25  cents  a  thousand.  Gentlemen,  there 
is  a  moral  in  that.  There  is  only  one  little  locally-owned 
distribution  company  that  I  know  of  in  my  section.  The 
others  are  owned  by  the  United  Gas  Pipe  Line  Company 
through  their  gas  distribution  company  United  Gas  Cor¬ 
poration. 

Why  were  we  discriminated  against  so  long?  Now  we 
find  these  same  people  in  the  position  of  wanting  a  hearing 
on  each  case  which  will  take  years  and  probably  a 

139  lifetime,  notwithstanding  the  fact  that  this  Commis¬ 
sion  when  this  act  was  passed  in  1938  told  them  then 

what  the  intention  was.  They  have  known  for  many  years 
that  they  were  going  to  have  to  file  schedules  of  rates,  and 
all  these  favored  contracts  were  going  to  be  done  away  with. 
All  these  discriminating  clauses  would  be  done  away  with. 
There  is  nothing  new  to  them  about  it.  They  know  it.  They 
are  simply  stalling  for  more  time,  and  they  will  use  the 
years  and  years  and  centuries  as  long  as  we  will  let  them 
stall  for  time. 
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We  have  a  very  limited  authority  with  regard  to  the 
Natural  Gas  Act.  Chief  Justice  Jackson  of  the  State  Su¬ 
preme  Court  says,  “The  Natural  Gas  Act  declares  the 
natural  gas  business  to  be  effective  of  the  public  interest 
and  its  regulation  necessary  in  the  public  interest.  Orig¬ 
inally  at  the  time  this  proceeding  was  commenced  and  tried 
it  also  declared  it  was  the  intent  of  Congress  that  natural 
gas  shall  be  sold  in  interstate  commerce  for  resale  for  ulti¬ 
mate  public  consumption  for  domestic,  commercial,  indus¬ 
trial  and  any  other  use  at  the  lowest  possible  reasonable 
price  consistent  with  the  maintenance  of  adequate  service.” 

Gentlemen,  we  want  to  pause  on  that  phrase,  “Lowest 
consistent  reasonable  price.”  Is  a  reasonable  price  to  my 
domestic  consumer  25  cents  and  to  a  large  industry  12% 
cents?  Is  that  a  reasonable  price?  No,  gentlemen.  You 
know  and  I  know  that  rate  schedules  should  be  filed. 
140  A  pipeline  company  should  deliver  that  gas  which  is 
delivered  at  the  same  time  at  one  price.  The  domes¬ 
tic  consumer  should  not  be  discriminated  against.  I  can 
assure  you,  and  I  believe  most  distribution  companies  can 
assure  you,  that  the  domestic  consumer  will  get  the  benefit 
of  that  reduction.  It  is  high  time  that  the  American  home 
secured  reasonable  rates  for  gas  service. 

It  is  a  mystery  to  me  why  industries  should  be  given  12 % 
cent  gas  rate  when  they  cannot  buy  coal,  they  cannot  buy 
wood,  they  cannot  buy  fuel  oil.  In  fact  most  of  them 
couldn’t  duplicate  that  gas  for  30  cents  now.  Why  they 
should  be  given  a  12 %  cent  rate  I  do  not  know. 

I  hope  the  members  of  the  Commission  have  read  this 
petition  I  filed  which  at  great  length  sets  out  Justice  Jack¬ 
son’s  statement  with  regard  to  the  Natural  Gas  Act  and 
how  the  law  applies.  I  don’t  want  to  take  your  time  in¬ 
definitely  with  regard  to  this. 

I  do  want  to  say  we  think  we  are  being  discriminated 
against.  We  find  another  affiliated  company  within  a  few 
miles  of  our  city  limits  with  a  power  plant,  with  a  12%  cent 
delivered  price,  notwithstanding  the  fact  we  still  pay  25 
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cents  a  thousand  for  gas  out  of  the  same  pipeline  within 
a  few  miles  of  each  other. 

We  think  the  single-type  rate,  same  as  used  in  the  Mem¬ 
phis  Natural  Gas  case,  would  be  what  is  in  the  public  in¬ 
terest. 

We  do  not  believe  that  this  Commission  should 

141  allow  discrimination  between  intra  and  interstate  gas 
if  what  United  claims  is  right.  We  deny  the  fact, 

however,  that  they  are  delivering  us  intrastate  gas.  In 
fact  I  will  look  at  Mr.  Lewis  and  tell  him  I  don’t  believe 
he  knows  or  his  operators  know  what  kind  of  gas  I  am 
getting.  If  he  can  see  my  record  he  will  know  why  I  am 
saying  that.  If  he  knew  what  some  of  his  men  have  told 
me  he  would  know  why  I  was  saying  that.  They  do  not 
know.  As  a  matter  of  fact,  the  particular  gas  fields  allow¬ 
able  was  checked  by  the  State  Oil  and  Gas  Board  and  they 
didn’t  have  enough  gas  for  that  field  so  they  had  to  serve 
some  interstate  gas,  shown  by  the  record  in  many  ways. 

We  have  pleaded  with  Mr.  Lewis  and  his  company  to 
correct  this  thing.  That  is  why  I  am  here  today,  because 
they  have  not  done  so. 

We  think  this  Commission  has  the  authority  by  rule  and 
regulation  not  only  to  regulate  rates  but  to  conserve  gas 
supplies.  We  believe  it  is  in  the  public  interest  for  your 
Commission  to  give  attention  to  the  exhaustible  manner  of 
gas  fields.  No  coal  areas  exist  where  this  gas  comes  from. 
Wood  was  there  originally.  The  wood  has  largely  gone. 
Now  the  only  source  of  fuel  is  gas.  It  might  surprise  you 
to  know  that  practically  all  the  colored  people,  even  in  the 
humblest  of  homes  in  my  section,  burn  gas.  They  have  to 
use  it.  They  can  bum  gas  for  $1.50  or  $2  a  month  and  wood 
costs  them  $8  or  $10  a  month.  A  wagon-load  of  wood 

142  now  costs  them  $8  to  $10.  It  is  a  matter  of  public 
necessity  and  public  interest. 

We  are  interested  in  this  matter,  gentlemen,  because  we 
serve  Hattiesburg,  of  about  40,000  population,  and  small 
towns,  10  in  number,  between  Hattiesburg  and  Jackson,  as 
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well  as  about  five  or  six  small  unincorporated  communities, 
a  total  of  nearly  8,000  domestic  consumers.  They  need  this 
protection  afforded  them  by  this  Act.  We  want  to  urge 
your  Commission  to  eliminate  discrimination,  to  adopt  fair 
tariffs  and  to  take  care  of  the  domestic  consumer.  If  there 
are  any  questions  I  can  answer  I  will  be  glad  to  answer 
them. 

The  Chairman:  We  will  take  a  five-minute  recess. 

(Recess  taken.) 

The  Chairman :  We  will  resume. 

Mr.  Gorman? 

Oral  Argument  on  Behalf  of  the  Staff  of  the  Federal 

Power  Commission 

Mr.  Gorman :  Of  course,  before  getting  into  a  discussion 
of  the  various  arguments,  Mr.  Chairman,  I  would  like  to 
correct  what  I  believe  is  a  present  deficiency  in  the  record, 
in  that  it  does  not  show  the  constituent  members  of  this 
Committee  to  which  repeated  reference  has  been  made  of 
the  American  Gas  Association  represented  by  the  first 
speakers  today.  With  your  permission  I  would  like  to  read 
the  names  of  those  companies  into  the  record  at  this  time. 

The  Chairman :  Very  well. 

143  Mr.  Gorman :  This  is  evidenced  by  an  attachment 
to  a  letter  from  Mr.  George  S.  Young,  Chairman  of 
that  committee,  and  a  letter  addressed  to  the  Honorable 
Nelson  Lee  Smith,  as  Chairman  of  the  Federal  Power  Com¬ 
mission  under  date  of  September  8,  1948.  The  companies 
listed  are  Chicago  District  Pipe  Line  Company,  Cities  Ser¬ 
vice  Gas  Company,  United  Fuel  Gas  Company,  Atlantic 
Seaboard  Company,  Central  Kentucky  Natural  Gas  Com¬ 
pany,  Virginia  Gas  Transmission  Company,  Manufacturers 
Light  and  Heat  Company,  Natural  Gas  Company  of  West 
Virginia,  the  Cumberland  and  Allegheny  Gas  Company, 
Home  Gas  Company,  Eastern  Pipe  Line  Company,  Ohio 
Fuel  Gas  Company,  Michigan  Gas  Storage  Company,  Con- 
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solidated  Gas  Utilities  Corporation,  Consolidated  Natural 
Gas  Company,  Michigan  Consolidated  Gas  Company,  Mis¬ 
sissippi  River  Fuel  Corporation,  Northern  Natural  Gas 
Company,  Panhandle  Eastern  Pipe  Line  Company,  Phila¬ 
delphia  Gas  Works  Company,  Texas  Eastern  Transmis¬ 
sion  Corporation,  United  Gas  Pipe  Line  Company.  Al¬ 
though  it  is  not  a  company  subject  to  the  jurisdiction  of 
this  Commission,  there  is  also  indicated  as  having  been 
present  as  a  member  of  the  committee  representatives  of 
the  Indiana  Natural  Gas  Association  of  America. 

Proceeding  to  a  discussion  of  the  various  arguments 
which  have  been  made  today  I  can  only  say  in  commence¬ 
ment  that  they  discussed  issues  which  are  really  not  pres¬ 
ent  or  raised  by  the  rules  which  are  under  considera- 
144  tion  by  the  Commission  here  except  in  one  possible 
extent,  and  I  do  not  believe  that  that  is  wholly  pres¬ 
ent  as  it  has  been  presented  here  today.  I  have  reference 
to  that  possible  exception  as  those  provisions  relating  to 
escalator  clauses  in  existing  contracts. 

Most,  if  not  practically  all,  of  the  argument  which  has 
been  made  today  has  been  directed  to  the  authority  of  this 
Commission  in  a  proceeding  of  this  kind  to  change  presently 
existing  contracts.  The  rules  as  presently  proposed,  as  I 
see  them,  and  as  other  members  of  the  staff  see  them,  and 
we  have  worked  closely  with  them,  are  not  intended  to  nor 
do  they  purport  by  their  terms  to  change  existing  contracts. 
Therefore  all  of  this  discussion  about  the  Commission’s  au¬ 
thority  lying  only  within  the  provisions  of  Section  5(a)  is 
wholly  outside  of  the  issue  here  present. 

If  the  Commission  will  turn  to  page  22  where  reference 
has  been  made  before,  to  Section  154.85,  that  deals  with  the 
status  of  presently  filed  contracts  which  are  on  file  with  this 
Commission  as  rate  schedules  for  transportation  or  sale 
subject  to  the  jurisdiction  of  the  Commission  under  the 
Natural  Gas  Act.  It  seems — 

Commissioner  Olds  (Interposing) :  Page  22? 

Mr.  Gorman :  Page  22. 
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Commissioner  Olds:  Isn’t  the  caption  “Rate  schedules 
for  Direct  Industrial  Sales”? 

Mr.  Gorman:  I  am  looking  at  the  latest  revised 

145  form,  Commissioner  Olds.  You  perhaps  have  an¬ 
other. 

Commissioner  Olds :  I  see. 

Mr.  Gorman:  It  is  the  paragraph  headed,  “Status  of 
Contracts  filed  as  Rate  Schedules  and  Restated.” 

Commissioner  Olds :  Thank  you  very  much. 

Mr.  Gorman :  We  have  undertaken  in  making  our  recom¬ 
mendations  to  the  Commission  in  this  proposed  revision 
which  has  gone  out  to  all  members  of  the  industry  to  pro¬ 
tect — not  to  violate  but  to  protect — the  present  provisions 
of  existing  contracts,  and  unless  the  clear  language  there 
appearing  is  wholly  misinterpreted  that  protection  is  given. 
The  company  is  directed  in  its  restatements  to  file  certain 
constituent  parts  of  a  tariff  which  are  described  in  detail 
in  other  portions  and  sub-sections  of  this  proposed  revision, 
and  it  states  in  this  particular  section,  paragraph  85,  that 
to  the  extent  that  these  contracts  are  not  inconsistent  with 
such  proposed  tariffs  initiated  by  the  company,  if  you 
please,  they  shall  remain  in  effect  and  shall  be  considered  as 
service  agreements.  It  doesn’t  state  they  are  service  agree¬ 
ments  but  it  states  they  shall  be  so  considered  for  the  pur¬ 
poses  of  these  rules.  This  does  not  say,  as  it  has  been 
urged,  that  escalator  clauses  are  prohibited  by  this  provi¬ 
sion,  because  they  are  not.  They  will  be  and  remain,  pre¬ 
sumably,  since  escalator  clauses  are  excluded  from  other 
portions  of  the  tariff  by  specific  sub-section,  that  it 

146  may  not  be  part  of  the  tariff  or  a  part  of  the  rate 
schedule,  nor  may  it  be  filed  in  any  contract.  The 

Commission  will  not  recognize  it  in  future  contracts  as  pur¬ 
porting  to  change  rates  or  schedules  on  file.  So  therefore, 
since  they  will  necessarily  be  inconsistent  with  the  provi¬ 
sions  of  these  restated  contracts  into  a  tariff  form,  they 
will  remain  by  the  language  of  this  Section  85  in  effect. 
Therefore  there  is  not  that  argument  even  remaining. 
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Commissioner  Olds:  Let  me  make  sure  I  understand 
exactly  what  you  are  saying.  Are  you  saying  that  so  far 
as  all  contracts  containing  escalator  clauses  or  percentage 
arrangements  for  sale  for  resale  to  industrials  are  con¬ 
cerned  that  they  will  all  remain  unchanged  by  this  pro¬ 
posed  filing? 

Mr.  Gorman:  That  is  correct.  Don’t  misunderstand  it. 
That  does  not  mean  it  will  affect  any  changes  in  rates,  no 
more  than  they  do  now. 

Let  me  invite  the  Commissioners’  attention  to  page  12, 
sub-section  154.38(d).  It  states  that  “no  rule,  regulation, 
exception  or  condition,  such  as  a  tax,  commodity  price  in¬ 
dex,  wholesale  price  index,  purchase  gas  adjustment  clauses 
or  any  similar  price  adjustments  or  periodic  changes  shall 
be  included  in  the  rate  schedule  or  any  other  part  of  the 
tariff.”  It  must  be  kept  in  mind  that  these  restated  con¬ 
tracts  will  not  be  part  of  a  rate  schedule  or  part  of  the 
tariff,  but  they  will  be  considered  as  service  agree- 
147  ments  for  the  purpose  of  specifying  the  arrange¬ 
ments  between  these  companies. 

Commissioner  Olds:  Are  the  service  agreements  con¬ 
sidered  to  be  any  part  of  the  tariff? 

Mr.  Gorman :  Only  in  their  unexecuted  form.  Executed 
service  agreements  are  kept  apart  and  are  not  part  of  the 
tariff. 

Commissioner  Olds :  When  you  say  they  are  part  of  the 
tariff  in  their  unexecuted  form  I  confess  I  don’t  quite  un¬ 
derstand  what  that  means. 

Mr.  Gorman :  It  means  simply  this,  Commissioner  Olds : 
That  in  order  to  gain  a  uniform  tariff  which  could  be  ap¬ 
plied  to  all  sales  under  similar  classifications  there  will  be 
set  forth,  as  there  are  now  in  presently  filed  tariffs  of  many 
of  the  companies,  a  specified  rate  schedule.  Together  with 
that  there  are  those  general  terms  and  conditions  as  con¬ 
templated  by  these  rules.  Those  things  specify  the  condi¬ 
tions  generally  applicable  to  all  sales  under  that  one  clas¬ 
sification.  There  are  certain  provisions  which  must  nec- 
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essarily  in  most  cases  go  elsewhere  than  in  those  matters 
of  general  application,  for  instance,  classification  of  the 
territory  to  be  served.  In  certain  instances  there  will  be 
other  provisions  but  that  occurs  to  me  at  the  moment. 
There  are  others  indicated,  for  example,  in  the  proposed 
revision  of  the  rules. 

And  it  is  contemplated,  also,  that  in  order  to  continue 
out  that  hoped-for  uniform  application  of  these  provisions 
of  the  tariff  that  there  will  be,  excepting  for  the  pro- 

148  vision  for  the  insertion  of  these  peculiar  things  pe¬ 
culiar  to  each  individual  customer,  a  form  of  service 

agreement.  We  refer  to  it  here,  it  is  referred  to  here,  as 
an  unexecuted  form  which  will  be  available  for  service  and 
constitute  an  executed  service  agreement  when  the  blank 
provisions  are  included  by  agreement  between  the  two  par¬ 
ties  and  the  instrument  is  executed. 

Commissioner  Olds :  Is  there  anything  which  can  be  re¬ 
tained  in  these  service  agreements,  then,  which  would  be  in 
conflict  with  the  rate  schedule  or  could  the  companies  retain 
anything  that  they  thought  was  important  in  the  service 
agreement  parts  of  the  tariff? 

Mr.  Gorman:  Are  you  speaking  now  of  restatement  of 
present  schedules  or  of  future  filings? 

Commissioner  Olds :  I  am  trying  to  find  out  whether  if, 
for  instance,  escalator  clauses  were  kept  in  these  service 
agreements  they  would  or  would  not  be  in  conflict,  be  con¬ 
sidered  in  conflict  with  the  provisions  of  the  rate  schedule 
which  in  effect  outlaw  these  escalator  clauses. 

Mr.  Gorman :  They  would  be  in  conflict  in  so  far  as  the 
filing  of  new  schedules  are  concerned,  but  in  so  far  as  they 
are  in  presently  existing  contracts  and  schedules  they  would 
remain  in  effect  as  not  being  inconsistent  with  other  provi¬ 
sions  of  the  tariff,  because  the  other  provisions  of  the  tariff 
would  make  no  provision  for  them. 

149  Do  I  make  myself  clear  on  that  point  now? 

Turning  again  to  this  question  of  changes  in  rate 

schedules,  it  has  been  argued  in  effect  that  the  Commission 
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is  telling  parties  what  they  can  contract  for  with  respect  to 
the  future,  with  the  exception,  with  the  single  exception,  if 
you  please,  of  these  escalator  provisions  which  the  Com¬ 
mission  does  not  in  the  future  recognize  and  will  not  in  the 
future  recognize  under  these  rules.  Except  in  restated  con¬ 
tracts  there  is  no  prohibition  in  these  rules  as  to  what  a 
company  may  contract  with  respect  to  in  its  relations  with 
this  purchaser.  Its  freedom  is  entire  in  that  respect.  The 
only  urging  in  these  rules  is  that  such  provisions  as  are 
put  in  be  made  generally  applicable  to  all  rate  schedules 
covering  a  given  rate  of  service. 

The  Chairman:  Would  that  apply  to  the  matter  of  con¬ 
tracts  negotiated  on  what  has  been  referred  to  here  as  a 
percentage  basis! 

Mr.  Gorman:  You  mean  with  reference  to  the  dollars 
and  cents  provision! 

The  Chairman :  That  is  right. 

Mr.  Gorman:  I  was  coming  to  that  but  I  might  as  well 
take  it  up  now.  I  think  that  is  true  also  with  respect  to 
that  type  of  contract. 

The  Chairman :  As  to  new  filings  ! 

Mr.  Gorman:  Strike  that — with  reference  to  the 
150  rate  schedules.  As  to  new  filings,  they  must  be  stated 
in  dollars  and  cents,  but  it  is  our  position  that  those 
present  filed  contracts  for  specified  percentage  arrange¬ 
ments  also  can  be  stated  in  dollars  and  cents  without  chang¬ 
ing  the  terms  of  the  contract.  In  other  words,  if  those 
percentage  arrangements  cannot  now  be  reduced  to  dollars 
and  cents  they  are  not  schedules  of  rates  and  charges  on  file 
with  this  Commission  as  required  by  Section  4  of  the  Act. 

Commissioner  Wimberly:  Before  you  go  into  a  discus¬ 
sion  of  that  I  would  like  to  bring  you  right  back  to  a  state¬ 
ment  you  made  a  few  minutes  ago  that  it  does  not  affect 
other  conditions  of  service.  In  other  words,  do  I  under¬ 
stand  you  to  say  that  it  would  not  necessarily  govern  as  to 
term  of  years  or  various  contract  demands  or  as  to  mini¬ 
mum  bills  but  would  have  to  have  a  uniform  application 
with  all  the  customers  of  the  pipeline  company! 
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Mr.  Gorman:  No,  I  don’t  think  that  is  intended,  if  1 
understand  your  question  correctly.  If  you  will  refer  also 
to  page  12  which  indicates  the  composition  of  a  rate  sched¬ 
ule — first  refer  to  page  11.  It  states  that  first  there  shall 
be  a  title  of  a  rate  schedule.  Second,  there  shall  he  a  pro¬ 
vision  which  states  under  what  conditions  the  rate  schedule 
is  available,  and,  if  necessary,  the  geographic  zone  in  which 
it  is  available.  Third,  there  shall  be  a  statement  as  to  the 
applicability  and  character  of  the  service  by  a  full 

151  description  of  the  kind  of  classification  of  service 
to  be  rendered  under  a  particular  schedule.  Fourth, 

there  is  this  requirement  that  the  rate  be  stated  in  dollars 
and  cents.  Then  there  is  also  next  a  statement  of  the 
minimum  bill  which  shall  appear  on  every  schedule  and 
shall  be  filled  in  as  the  negotiation  between  the  particular 
parties  indicates.  If  not  applicable  it  is  to  be  so  stated  as 
indicated  in  this  rule. 

Then  there  is  a  catch-all  subsection,  so  to  speak,  which 
states,  “All  other  major  provisions  covering  application 
of  the  rate  schedules,  fill  in  demand,  contract  demand,  heat 
content,  measurement  base,  shall  be  set  forth  similarly  with 
appropriate  headings  or,  if  appropriate,  they  may  be  incor¬ 
porated  by  reference  to  the  applicable  general  terms  and 
conditions.”  That  is  paragraph  F.  The  last  has  reference 
to  the  fact  if  they  can  appropriately  put  in  terms  and  con¬ 
ditions  applicable  to  all  schedules  it  may  properly  be  done. 

Commissioner  Wimberly:  Then  all  the  variations  now 
contained  may  now  continue  to  be  filed  provided  they  were 
stated  in  the  form  set  forth? 

Mr.  Gorman :  I  don’t  think  that  is  wholly  true,  Mr.  Com¬ 
missioner.  There  might  be  variations,  yes,  but  within  a 
single  classification  for  service  under  a  single  schedule 
they  will  be  uniform.  At  least  that  is  the  purpose  of  these 
rules  to  make  them  uniform.  It  is  not  the  intention  to  re¬ 
strict,  require  eliminations  from  present  arrange- 

152  ments  or  to  require  that  they  be  graded  upward. 
The  main  thing  is,  and  that  brings  me  back  to 
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another  point  suggested  here  in  argument,  that  it  would 
require  the  elimination  of  certain  preferential  rights  given 
to  purchasers  under  schedules  now  on  file.  That  argu¬ 
ment,  as  I  recall  it,  was  made  by  Mr.  Shannon  with  respect 
to  Michigan  Consolidated  Gas  Company  where  they  have  a 
provision  which  as  I  recall  it,  provides  that  if  Michigan 
Consolidated  does  not  receive  from  Panhandle  Eastern 
125,000  Mcf  per  day,  and  in  order  to  meet  the  demands  of 
its  customers  Michigan  Consolidated  is  required  to  manu¬ 
facture  gas,  then  some  compensation  factor  is  provided  in 
the  rate  schedule  where  Michigan  Consolidated  will  be 
supposedly  reimbursed.  I  do  not  attempt  to  state  that  pre¬ 
cisely  but  I  am  giving  reference  to  what  Mr.  Shannon’s  re¬ 
marks  were  directed  to.  He  complained  that  the  applica¬ 
tion  of  these  provisions  of  the  rules  would  serve  to  nullify 
that  because  the  inference  I  got  was  that  Michigan  Consoli¬ 
dated  was  in  a  preferential  position.  That  is  not  true  be¬ 
cause  if  the  seller  saw  fit  and  wished  to  make  that  benefit 
available,  if  it  is  a  benefit,  to  all  of  the  customers  gener¬ 
ally  under  a  single  classification  of  service,  then  it  would 
eliminate  any  claim  of  discrimination  or  preferential  treat¬ 
ment  which,  is,  after  all,  what  the  rules  seek  to  accomplish 
basically. 

Commissioner  Olds :  I  didn’t  quite  understand  your  an¬ 
swer  to  the  question  of  Chairman  Smith.  As  I  under- 
153  stood  it,  it  was  to  the  effect  that  where  under  this 
proposed  rule  the  matter  involved  was  a  question 
of  these  percentage  contracts  in  connection  with  industrial 
sales,  that  because  the  tariff  required  that  all  rates  be  set 
forth  in  cents  and  dollars  per  unit  that  those  provisions 
would  be  included  in  the  service  agreement  and  therefore 
the  company  would  have  no  tariffs  or  rates  on  file  for  that 
particular  service.  Is  that  what  you  said? 

Mr.  Gorman:  If  I  correctly  understand  your  statement, 
Commissioner  Olds,  I  hope  I  didn’t  say  anything  like  that. 

Commissioner  Olds:  I  am  trying  to  find  out  what  you 
did  say. 
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Mr.  Gorman:  What  I  was  getting  at,  and  I  think  if  I 
recall  correctly  your  remarks  were  directed  to  what  I 
started  to  say  about  percentage  arrangements  which  are 
presently  in  effect  and  entitle  the  seller  to  a  certain  given 
percentage  of  the  revenues  derived  by  the  distributor,  those 
percentages  can  be  stated  in  dollars  and  cents.  I  say  that 
for  this  reason :  The  seller  being  the  distributor  certainly 
must  know  what  his  charge  is  to  be  for  gas  sold.  If  that 
is  so  then  all  that  is  necessary  in  order  to  convert  from 
that  percentage  into  a  given  dollars  and  cents  rate  is  to  ap¬ 
ply  the  percentage  to  that  sale,  whether  it  is  one  sale  which 
covers  the  whole  area  of  service  or  whether  there  are 
dozens  of  resales  by  the  distributor. 

154  Commissioner  Olds:  I  understood  from  at  least 
two  of  the  lawyers  who  argued  this  morning  that 

that  was  a  variable  amount,  that  you  could  not  state  it  in 
dollars  and  cents  because  it  varied  perhaps  from  day  to 
day,  week  to  week  or  month  to  month,  depending  on  the 
volume  of  industrial  business  and  depending  on  changes  of 
the  retail  industry  in  the  industry,  related  perhaps  to  the 
price  of  oil  or  some  other  fuel,  and  therefore  it  would  not 
be  possible  to  convert  these  rates  to  dollars  and  cents. 

155  Mr.  Gorman :  I,  of  course,  cannot  give  an  answer 
to  that  with  definiteness  because  I  have  not  seen  the 

distributors’  rate  schedules  because  they  have  not  been 
filed  with  this  Commission.  However,  I  find  it  difficult  to 
conceive  that  any  industry  or  any  distributing  company 
or  any  state  commission  exercising  jurisdiction  over  that 
distributing  company  is  going  to  allow  such  a  practice  to 
continue  whereby  at  no  given  time  are  they  able  to  ascer¬ 
tain  what  the  rates  and  charges  are  except  by  a  reverse 
process  of  applying  revenues  back  to  a  given  volume  of 
gas  in  order  to  interpret  what  the  average  rate  was.  That 
is  not,  as  I  understand  it,  the  basis  upon  which  United  Gas 
Pipe  Line  Company  sells.  It  is  my  understanding  that 
they  have  in  their  contracts  with  these  distributors  a  mini¬ 
mum  floor  of  16  cents  below  which  they  will  not  accept  reve- 
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nue  for  an  Mcf  of  gas  sold.  In  other  words,  if  the  percent¬ 
age  is  80  cents  applied  to  that  16  cents  minimum,  the  dis¬ 
tributing  company  necessarily  would  get  20  cents  for  its 
sale.  If  there  is  any  sale  of  gas  below  that  which  would 
produce  revenue  of  less  than  16  cents  per  Mcf  to  United 
Gas  they  must  get  special  permission  from  the  company. 

It  may  be  possible,  I  do  not  say  it  is  not,  that  there  are 
some  few  isolated  instances  where  United  Gas  Pipe  Line 
Company  cannot  ascertain  beforehand  what  the  revenues 
are  going  to  be.  Without  having  certain  knowledge 

156  I  find  that  extremely  difficult  to  conceive  that  a  com¬ 
pany  of  that  size,  so  long  engaged  in  this  business,  is 

going  to  continue  operations  in  that  way,  and  in  the  ab¬ 
sence  of  proof  to  the  contrary  I  will  continue  to  be  of  that 
belief. 

But  you  put  your  finger  on  another  point  which  I  think 
shows  the  extreme  vulnerability  of  any  continuation  of 
accepting  rate  schedules  of  this  type  because,  as  Mr.  Lewis 
necessarily  responded  to  a  question  of  one  of  the  Commis¬ 
sioners,  possibly  your  own,  rate  is  fixed  not  by  the  United 
Gas  Pipe  Line  Company  as  a  company  subject  to  the  juris¬ 
diction  of  this  Commission,  nor  is  it  fixed  by  this  Commis¬ 
sion.  On  the  contrary  it  is  fixed  with  or  without  regula¬ 
tion  by  a  state  agency  by  the  distributing  company  through 
its  negotiations  with  its  consumer. 

To  point  out  how  that  works:  Suppose  there  is  a  sale 
by  United  Gas  Pipe  Line  Company  to  a  distributor  for  re¬ 
sale  to  a  consumer,  which  consumer’s  rate  is  20  cents  and 
the  percentage  received  by  United  Gas  Pipeline  Company 
is  80  per  cent,  being  16  cents.  In  order  for  the  distribut¬ 
ing  company,  if  its  revenues  are  insufficient  and  it  can  so 
show  to  appropriate  authority  if  there  be  such,  that  it  is 
necessary  for  it  to  increase  its  revenues  by  one  cent  per 
Mcf.  In  order  to  net  it  that  one  cent  increase  it  must  in¬ 
crease  the  price  to  the  consumer  not  by  one  cent  but  by  five 
cents  because  four  cents  has  to  go  back  to  the  United 

157  Gas  Pipe  Line  Company. 
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A  prime  example  of  that  was  illustrated  to  the 
exercise  of  authority  over  these  rates  by  state  agencies.  In 
the  case  of  the  New  Orleans  Public  Service  Company,  that 
was  shown.  They  are  the  distributor  in  the  New  Orleans 
area.  There  the  State  Commission  through  appropriate 
exercise  of  its  power  forced  that  company  to  reduce-  its 
resale  rates,  which  necessarily,  insofar  as  these  percentage 
contracts  are  applied,  reduced  the  revenues  to  United  Gas 
Pipe  Line  Company  without  any  exercise  of  authority,  if 
you  will,  by  this  Commission  or  any  suggestion  that  it  was 
appropriately  a  matter  for  exercise  of  this  Commission’s 
jurisdiction.  As  Mr.  Shannon  and  Mr.  Lewis  both  pointed 
out  in  their  view,  and  apparently  it  is  shared  by  other 
members  of  the  companies  they  represent,  those  are  not 
changes  in  rates  which  should  be  any  concern  of  this  Com¬ 
mission.  We  just  accept  them.  They  have  an  80  per  cent 
service  arrangement  in  there  and  so  long  as  they  don’t 
change  the  80  per  cent  nothing  matters. 

I  submit  not  only  can  these  things  be  done  but  they  could 
be  done.  If  they  cannot  be  done  under  present  arrange¬ 
ments  they  should  be  rectified  so  they  can  be  stated  in  dol¬ 
lars  and  cents,  thereby  complying  with  those  provisions 
of  Section  4(c)  of  the  Act  which  states  that  schedules  show¬ 
ing  all  rates  and  charges  shall  be  filed  and  kept  open 
158  in  convenient  form  and  place  for  public  inspection. 

What  does  any  member  of  the  public  gain  by  going 
and  seeing  a  contract  or  rate  schedule  which  states  that 
they  will  get  80  per  cent  of  the  revenues  which  are  obtained 
by  the  distributor,  whatever  they  may  be?  It  does  not  re¬ 
flect  a  rate  or  charge  in  my  opinion  because  it  is  not  re¬ 
flected  in  dollars  and  cents. 

Commissioner  Olds :  Would  you  say  that  if  they  could 
restate  these  percentage  provisions  of  the  contract  in  dol¬ 
lars  and  cents  that  that  could  be  done  and  still  the  percent¬ 
age  arrangement  could  be  preserved  in  the  service  agree¬ 
ment  which  is  made  part  of  the  tariff? 

Mr.  Gorman:  Precisely.  I  think  so.  It  is  not  too  fun¬ 
damentally  different  from  a  block-type  of  rate. 
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Commissioner  Olds:  Then  would  you  say  that  if,  as  a 
result  of  an  increase  in  the  price  of  competitive  fuel,  or  for 
some  other  reason  the  retail  company  chose  to  raise  its  in¬ 
dustrial  rate  by  three  or  four  cents,  something  like  that, 
and  as  a  result  an  increase  in  dollars  and  cents  would  re¬ 
sult  from  the  percentage  provision  of  the  service  agree¬ 
ment,  that  that  would  have  to  be  filed  as  a  change  in  rates 
by  the  company? 

Mr.  Gorman :  I  would  say  so  if  you  accept  my  view. 

In  order  to  follow  to  that  conclusion  you  must  necessarily 
follow  my  view,  that  a  percentage  of  a  resale  rate 
159  is  not  a  statement  of  a  rate  or  charge.  It  must  be 
stated  as  something  definite  and  certain,  ascertain¬ 
able  in  dollars  and  cents. 

Commissioner  Olds:  Would  your  theory  leave  it  with 
any  meaning  at  all  as  being  incorporated  in  the  service 
agreement? 

Mr.  Gorman:  Restated  in  the  rate  schedule. 

Commissioner  Olds:  Would  it  mean  anything — the  per¬ 
centage  arrangement? 

Mr.  Gorman:  The  percentage  arrangement  would  not 
be.  That  is  my  point.  It  means  nothing  in  and  of  itself 
until  it  is  applied  to  the  revenues  received  by  the  distribut¬ 
ing  company  from  its  consumer.  Until  you  know  all  of 
those  factors  you  do  not  know  what  the  rate  or  charge 
or  demand  by  this  natural  gas  company  may  be. 

Commissioner  Olds:  Every  time  the  percentage  agree¬ 
ment  came  into  play  it  would  in  effect  be  a  change  in  rate 
insofar  as  it  would  have  to  be  filed  as  a  new  rate  by  the 
company  with  this  Commission? 

Mr.  Gorman:  That  is  true  only  to  the  extent  that  the 
controlling  of  the  rate  to  the  ultimate  consumer  would  fluc¬ 
tuate. 

Commissioner  Olds:  That  is  the  essence  of  the  percent¬ 
age  agreement  arrangement? 

Mr.  Gorman:  That  is  right.  As  I  understand  it,  that 
is  urged  to  be  the  prime  value  of  it,  and  it  has  been  stated 
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here  that  it  was  necessary  for  them  to  continue,  not 

160  only  to  initiate  but  to  continue,  these  percentage  ar¬ 
rangements  in  order  to  meet  competition  of  other 

fuels.  I  submit  that  if  that  is  so  there  must  be  an  awful 
lot  of  companies  engaged  in  this  business  without  knowing 
what  they  are  doing,  because  so  far  as  the  rate  schedules 
on  file  with  the  Commission  are  concerned,  there  are  a  total 
of  59  schedules  providing  for  percentage  or  sharing  ar¬ 
rangements.  Of  those  59,  53  belong  to  the  United  Gas 
Pipe  Line  Company. 

There  is  one  peculiar  type  of  arrangement  filed  by  the 
Atlantic  Seaboard  Corporation.  There  are  four  filed  by 
the  Kentucky  Natural  Gas  Company,  presently  the  Ken¬ 
tucky  Division  of  the  Texas  Gas  Transmission  Company. 
There  is  one  on  file  by  the  Ray  Phoebus  Company,  which 
matter  indicated  it  might  go  out  of  business. 

On  the  other  side  of  this  picture  it  has  been  in  the  past, 
at  the  time  of  the  enactment  of  the  Natural  Gas  Act,  I  sup¬ 
pose,  much  less  uncommon  for  natural  gas  companies  to 
have  such  arrangements,  but  since  the  passage  of  the  Nat¬ 
ural  Gas  Act  there  have  been  nine  companies  at  least, 
possibly  others  which  do  not  come  to  mind  at  the  present 
time,  who  have  entirely  eliminated  such  arrangements,  and 
suffice  it  to  say  they  apparently  are  getting  along  pretty 
well. 

With  your  permission  I  will  name  the  nine  companies  I 
have  in  mind: 

161  One  is  the  Cities  Service  Gas  Company;  Colorado 
Interstate  Gas  Company;  Colorado-Wyoming  Gas 

Company;  El  Paso  Natural  Gas  Company;  Kansas-Ne- 
braska  Natural  Gas  Company;  Mississippi  River  Fuel 
Corporation;  Northern  Natural  Gas  Company;  Panhandle 
Eastern  Pipe  Line  Company;  Southern  Natural  Gas  Com¬ 
pany. 

Yet  of  those  nine  companies  which  have  successfully 
eliminated  those  in  the  past,  several  of  them,  for  instance, 
Cities  Service,  Mississippi  River  Fuel  Corporation,  North- 
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em  Natural  Gas  Company,  Panhandle  Eastern  Pipe  Line 
Company,  were  all  represented  in  this  proceeding  by  the 
Committee  of  the  American  Gas  Association  which  says 
you  cannot  do  that.  “It  won’t  work  out.”  But  it  has 
worked  for  them  in  the  past. 

The  same  thing,  I  might  add,  delving  into  a  few  more 
statistics,  with  the  argument  applying  in  a  sort  of  negative 
way,  among  the  companies  who  are  represented  also  by 
the  American  Gas  Association  Committee  there  were  the 
Cities  Service  Gas  Company,  Hope  Natural  Gas  Company, 
Natural  Gas  Pipe  Line  Company  of  American,  Northern 
Natural  Gas  Company,  the  Ohio  Fuel  Gas  Company,  Ten¬ 
nessee  Gas  Transmission  Company,  and  the  United  Fuel 
Gas  Company,  and  also  the  Virginia  Gas  Transmission 
Corporation,  finally. 

If  you  listen  to  the  arguments  made  in  behalf  of  the 
American  Gas  Association  Committee  they  say  that  this 
tariff  idea  won’t  work,  but  those  companies  I  just 
162  mentioned  were  also  represented  on  this  Committee 
and  in  whose  behalf  this  argument  was  made  have 
tariffs  on  file,  and  they  have  been  operating  successfully 
some  of  them  for  several  years  and  some  of  them  only  one 
and  two  years. 

Natural  Gas  Pipe  Line  Company,  for  instance,  has  been 
under  a  tariff  operation  for  some  six  years  and  apparently 
it  is  successful  there.  They  are  not  going  broke. 

To  indicate  another  reason  why  it  is  important  that  the 
present,  as  the  Chairman  designated,  hetrogenic  mass  of 
rate  schedules,  and  all  the  peculiar  types  of  forms  and  com¬ 
positions  and  sizes  should  be  eliminated  and  some  sem¬ 
blance  of  uniformity  and  similarity  between  them  should 
arise,  let  me  refer  you  to  the  fact  that  a  total  of  some  16 
companies,  not  under  any  duress,  compulsion  or  particular 
urging,  or  requirement  of  any  rules  of  this  Commission, 
voluntarily  have  converted  from  the  previous  type  of  op¬ 
erations  which  they  are  attempting  to  defend  here — 

Commissioner  Draper:  (Interposing)  What  do  you 
meant 
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Mr.  Gorman :  Previous  types  of  rate  schedules,  I  should 
say. 

Commissioner  Draper:  A  contract? 

Mr.  Gorman:  Having  specially-negotiated  contracts  on 
file.  Instead  of  retaining  those  forever  as  they  are  urging 
here  we  should  do,  they  have  voluntarily  turned  over  to  a 
tariff  form  of  rate  schedule. 

163  Commissioner  Olds :  Are  they  still  able  to  obtain 
financing? 

Mr.  Gorman :  Apparently  they  are,  sir,  because  a  large 
number  of  them,  Chicago  District  Pipe  Line  Company 
comes  to  mind,  Cities  Service,  Hope  Natural,  Kansas-Ne- 
braska,  Natural  Gas  Pipe  Line  Company,  Northern  Nat¬ 
ural,  Ohio  Fuel,  Southern  Natural,  Tennessee  Gas  Trans¬ 
mission,  Tennessee  Natural  Gas  Lines,  Inc.,  United  Fuel 
Gas  Company,  they  have  to  my  certain  knowledge  within 
recent  months  applied  for  authority  and  received  certifi¬ 
cates  to  expand  facilities  so  presumably  they  are  able  to 
finance  this  additional  construction  which  they  seek  to  do. 

Of  those  16  companies  there'  were  previously  on  file  with 
the  commission  approximately  400  schedules,  those  sched¬ 
ules  constituting  these  individual,  special  contracts  which 
the  Commission,  by  failure  to  prescribe  any  particular 
form  in  its  provisional  rules,  had  permitted  after  the  Nat¬ 
ural  Gas  Act  to  be  filed  as  rate  schedules,  and  of  those 
approximately  400  individual  special  contracts  totalling 
something  slightly  less  than  7,000  pages,  by  the  conversion 
to  a  tariff  form  of  rate  schedule  they  have  been  able  to 
reduce  those  almost  7,000  pages  to  approximately  388 
pages.  That  was  done  without  any  direct  compulsion,  order 
or  otherwise  by  this  Commission. 

164  For  example,  Northern  Natural  Gas  Company,  to 
name  one,  being  the  outstanding  one,  had  on  file 

with  the  Commission  200  special  contracts  as  rate  sched¬ 
ules.  They  comprise  3,000  pages.  Their  tariff  presently 
has  a  total  of  22  pages  from  3,000.  I  could  go  on  with  other 
illustrations  but  that  is  the  extreme  one  and  I  don’t  think 
there  are  any  others  at  all  comparable. 
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Just  to  furnish  a  little  more  statistical  data  in  the  way 
of  background  as  to  what  can  be  done  under  tariffs,  the 
Chicago  District  Pipe  Line  Company,  which  was  a  mem¬ 
ber  of  the  A.  G.  A.  Committee,  but  is  not  a  participant,  at 
least  it  did  not  file  a  motion  for  oral  argument  such  as  being 
heard  here  today,  is  both  buying  and  selling  under  filed 
tariffs. 

The  Cities  Service  Gas  Company,  who  is  represented  in 
this  argument  today,  is  selling  under  tariffs. 

Hope  Natural  Gas  Company  is  both  buying  and  selling 
under  tariffs. 

East  Ohio  Gas  Company,  Peoples  Natural  Gas  Company, 
New  York  State  Natural  Gas  Company,  Manufacturers 
Light  &  Heat  Company,  the  Home  Gas  Company,  Ohio 
Fuel  Gas  Company,  they  are  all  purchasing  under  tariffs. 

In  addition  Natural  Gas  Pipe  Line  Company  of  America, 
Northern  Natural  Gas  Company,  Ohio  Fuel  Gas  Company, 
Tennessee  Gas  Transmission  Company  are  all  selling. 

United  Fuel  Gas  Company,  to  Central  Kentucky, 
165  Atlantic  Seaboard — they  are  both  buying  and  selling 

under  these  proposed  tariffs. 

I  would  like  to  point  out  as  another  matter  of  interest 
that  even  though  these  companies  are  in  here  today  com¬ 
plaining  that  natural  gas  companies  cannot  successfully 
operate  either  by  selling  under  tariffs  or  by  purchasing 
under  them,  I  am  not  aware  of  any  instance  where  a  com¬ 
plaint  has  been  filed  with  this  Commission  because  of  those 
tariffs  being  filed.  They  have  not  been  complained  of  as 
being  unjust,  unreasonable,  unduly  discriminatory  or  pref¬ 
erential.  In  other  words,  these  companies  by  their  very 
operations  in  past  years  refute  the  arguments  which  they 
are  making  here  today  that  it  is  impractical  and  impos¬ 
sible.  I  say  that  their  arguments,  when  you  tear  aside  the 
nature  of  them,  the  objective  is  to  confuse  the  issues  pres¬ 
ent,  that  those  arguments  when  finally  borne  down  to  the 
naked  truth  are  wholly  ineffectual  because  they  were  di¬ 
rected  solely  to  something  which  these  rules  do  not  con¬ 
template  will  be  done. 
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Commissioner  Buchanan:  Did  you  ever  make  any  an¬ 
alysis  of  how  many  state  commissions  require  tariffs  to  be 
filed  in  this  form? 

Mr.  Gorman:  No,  sir,  I  have  not.  I  will  be  glad  to 
furnish  that  information  for  the  record. 

166  Commissioner  Buchanan :  I  think  that  is  the  way 
they  are  filed  in  Pennsylvania.  Is  that  correct? 

Mr.  Calland :  Yes,  they  file  tariffs. 

Commissioner  Buchanan:  In  the  form  the  Commission 
suggested  here. 

Mr.  Calland :  They  file  tariffs  but  they  do  not  have  these 
restrictions  in  there. 

Commissioner  Buchanan :  The  service  contracts  are  filed 
along  with  the  tariff  just  as  suggested  by  the  Federal 
Power  Commission.  Is  that  right? 

Mr.  Calland :  That  is  right,  but  they  all  have  contracts, 
purchase  and  sales  contracts,  that  are  not  in  this  form  or 
any  particular  form. 

Commissioner  Buchanan:  Filed  as  service  contracts? 

Mr.  Yost:  Mr.  Chairman,  during  this  interruption  may 
I  just  make  a  statement  for  the  record? 

The  Chairman :  I  think  it  would  be  well  if  Mr.  Gorman 
proceed,  Mr.  Yost. 

Mr.  Yost:  Your  Honor,  he  has  said  on  several  occasions 
that  the  A.  G.  A.  lawyers  represented  Panhandle.  I  thought 
I  made  it  clear  they  did  not.  That  is  all  I  wanted  the 
record  to  show. 

Mr.  Gorman :  I  appreciate  that  correction,  Mr.  Yost. 

There  is  one  point  I  would  like  to  revert  back  to  so  that 
my  position  and  that  of  the  staff  will  not  he  misunderstood. 
What  I  have  said  about  escalator  clauses  being  con- 

167  tinued  in  effect,  if  you  please,  for  what  they  are 
worth,  in  restated’  contracts  or  restated  schedules  as 

permitted  by  paragraph  154.85,  I  do  not  want  it  to  be  un¬ 
derstood  or  even  suggested  that  I  am  implying  that  they 
have  any  effective  purpose,  because  whether  those  escalator 
provisions  are  in  or  are  out  of  the  schedules  or  the  con- 
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tracts,  or  any  portion  of  the  tariff,  they  are  wholly  in¬ 
effectual  until  they  are  effectuated  pursuant  to  the  pro¬ 
visions  of  Section  4  of  the  Natural  Gas  Act  which  provides 
the  nature  and  way  in  which  changes  may  be  made  in  filed 
schedules. 

Commissioner  Draper:  We  have  a  rule,  also,  do  we 
not,  covering  that! 

Mr.  Gorman:  We  have  a  rule  which  I  will  touch  upon 
in  a  few  minutes  in  answer  to  Mr.  Calland’s  argument. 

That  touches  upon  another  point  which  was  urged  stren¬ 
uously  both  by  Messrs.  Shannon  and  Lewis,  I  believe,  that 
the  Commission  by  these  proposed  rules  is  attempting  to 
take  away  from  the  natural  gas  companies  the  right  to 
initiate  their  rate  schedules.  I  would  certainly  appreciate 
Mr.  Shannon,  Mr.  Louis,  or  anyone  else  suggesting  where 
these  rules  do  that  specifically,  because  the  initiative  still 
is  left  with  the  natural  gas  companies  just  as  it  is  under 
the  Act.  The  rules  cannot  change  it.  It  remains  as  it  was. 

The  natural  gas  company  initiates  changes ;  it  initi- 
168  ates  the  initial  rates,  and  they  can  be  changed  only 
at  or  upon  initiation  by  the  companies,  as  provided 
in  Section  4  or  by  the  Commission  in  the  manner  prescribed 
by  Section  5(a).  These  rules  do  not  purport  to  relate  in 
any  way,  I  repeat  again,  to  regulation  under  Section  5(a) 
because  they  do  not  make  the  changes  which  it  has  been 
urged  they  do. 

Commissioner  Olds:  Let  me  ask  you  one  question  to 
make  sure  I  understand  your  reference  to  these  escalator 
clauses  and  the  percentage  arrangement.  What  you  mean 
is  that  insofar  as  they  have  been  binding  on  the  two  con¬ 
tracting  parties  they  remain  so  binding,  but  that  as  far  as 
regulation  by  this  Commission  is  concerned  any  exercise 
under  those  provisions  of  the  right  to  modify  rates  is  a 
modification  of  rates  referred  to  in  Section  4  of  the  Act 
and  therefore  must,  if  it  is  an  increase,  be  filed  with  this 
Commission  and  be  subject  to  suspension? 

Mr.  Gorman:  I  presume  so. 
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Going  back  a  little  bit  into  a  little  history  on  that,  while 
it  is  not  exactly  the  same  type  of  automatic  or  non-auto¬ 
matic  increase  we  refer  to  generally  as  escalator  clauses, 
the  Commission  did  have  occasion  back  in  1941  to  rule  upon 
a  matter  which  involved  the  Mississippi  River  Fuel  Cor¬ 
poration.  It  there  filed  their  privately-negotiated  contracts 
after  the  passage  of  the  Natural  Gas  Act  as  rate 

169  schedules.  In  those  contracts  there  was  a  provision 
that  the  initial  rates  should  remain  in  effect  for  a 

period  of  five  years,  and  periodically  at  the  end  of  each 
five-year  period  thereafter  the  rate  should  go  up  as  pro¬ 
vided  specifically  in  the  schedule. 

The  Mississippi  River  Fuel  Corporation,  of  whom  my 
eminent  friend  Dougherty  was  one  of  counsel,  urged  upon 
the  Commission  the  theory  that  those  rate  schedules  were 
privately  negotiated  contracts.  They  could  not  be  impaired 
in  any  way,  and  necessarily  those  escalator  provisions  must 
stand  fast.  There  was  nothing  this  Commission  could  do 
about  them.  However,  it  did  as  required  by  our  then-exist¬ 
ing  and  presently-existing  rules  file  with  this  Commission 
a  supplement  which  undertook  to  specify  the  date  upon 
which  this  escalator  provision  providing  for  an  increased 
rate  would  go  into  effect. 

In  support  of  that  position  they  went  through  a  formal 
proceeding  before  the  Commission  urging  continuously 
that  their  contract  was  sacred  and  could  not  be  violated 
in  any  way  by  anything  this  Commission  could  do,  and 
being  so  convinced  of  their  position  they  undertook  not  at 
all  to  justify  the  increased  rate  in  the  usual  fashion,  which 
is  normally  prevalent  in  rate  proceedings. 

As  a  result  of  the  Commission  suspended  the  increase 
and  denied  it  after  its  hearing  forever  more,  so  to  speak, 
but  the  rate  was  declared  ineffective.  That  decision 

170  was  appealed  to  the  Eighth  Circuit  Court  of  Appeals 
and  the  same  argument  there  again  was  urged  upon 

the  court. 
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As  to  that  the  court  gave  rather  summary  treatment 
stating,  and  this  citation  appears  at  121  Federal  Second, 
page  159,  where  the  court  said  at  page  163, 

“It  is  argued  that  petitioner’s  contracts  were  entered 
into  some  years  before  the  legislative  enactment  and  hence 
they  must  be  held  inviolate  against  statutory  regulation. 
Having  held  the  statute  a  constitutional  regulation  of  an 
industry  subject  to  control  for  the  public  good,  it  logically 
follows  that  contracts  made  by  a  petitioner,  even  though 
prior  to  its  enactment,  are  also  subject  to  regulation  in  the 
public  interest.” 

They  cite  several  cases  by  the  Supreme  Court  and  it 
went  on,  with  quotation  by  the  Supreme  Court,  Union  Dry 
Goods  Company  v.  Georgia  Public  Service  Company,  248 
US  372,  which  I  believe  is  more  or  less  dispositive  of  this 
question  of  how  sacred  are  these  contracts  as  opposed  to 
the  appropriate  regulation  of  proper  regulatory  authority. 
According  to  the  Supreme  Court,  it  is  as  follows : 

“Thus  it  will  be  seen  that  the  case  of  the  plaintiff  is  nar¬ 
rowed  to  the  claim  that  reasonable  rates  fixed  by  a  state  in 
an  appropriate  exercise  of  its  police  power  are  invalid  for 
the  reason  that  if  given  effect  they  will  supersede 
171  the  rates  designated  in  the  private  contract  between 
parties  to  the  suit  entered  into  prior  to  the  making 
of  the  order  by  the  Railroad  Commission.  Except  for  the 
seriousness  with  which  this  claim  has  been  asserted  and  is 
now  pursued  into  this  Court,  the  law  with  respect  to  it 
would  be  regarded  as  so  settled  as  not  to  merit  further 
discussion.  The  private  contract  rights  must  yield  to  the 
public  welfare.  Whereunder  the  latter  is  appropriately 
declared  and  defined  and  the  two  conflicts  have  often  been 
decided  by  this  Court.” 

That  was  the  summary  fashion  in  which  the  Supreme 
Court  decided  to  dispose  of  this  question.  I  imagine  it 
rather  had  the  hope  it  would  be  once  and  for  all  dispositive 
of  the  argument.  But  that,  as  I  repeat  again,  is  not  present 
before  the  Commission.  What  the  Commission  can  or  can- 
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not  do  under  Section  5(a)  is  not  an  issue  in  this  matter 
because  there  is  no  attempt,  one,  to  say  what  is  the  just, 
reasonable,  preferential  or  undue  discriminatory  rate, 
charge  or  otherwise  as  Section  5(a)  contemplates.  It 
merely  provides  the  form,  not  the  substance,  but  the  form, 
in  which  rate  schedules  shall  be  filed.  That  is  the  preroga¬ 
tive  given  to  the  Commission  by  the  specific  language  of 
Section  4(c)  of  the  Natural  Gas  Act,  wherein  it  starts  out, 
“Under  such  rules  and  regulations  as  the  Commission  may 
prescribe  every  natural  gas  company  shall  file  with 

172  the  Commission,  and  in  such  form  as  the  Commis¬ 
sion  may  designate,  and  shall  keep  open  and  public 

in  convenient  form  and  place  for  public  inspection,  sched¬ 
ules  showing  all  the  rates  and  charges”,  and  so  forth. 

Commissioner  Draper:  They  say  they  shall  file  copies 
of  contracts? 

Mr.  Gorman:  Yes.  It  states,  “schedules  showing  all 
rates  and  charges  for  any  transportation  or  sale  subject 
to  the  jurisdiction  of  the  Commission” — nothing  else — 
“and  the  classifications,  practices  and  regulations  affect¬ 
ing  such  rates  and  charges,  together  with  all  contracts 
which  in  any  manner  affect  or  relate  to  such  rates,  charges, 
classifications,  and  services.” 

If  that  by  the  plain  language  does  not  mean  that  the 
Commission  can  do  what  it  is  proposing  by  these  rules  to 
do,  I  don’t  know  how  it  can  be  made  any  plainer. 

Commissioner  Olds :  Would  you  say  the  authority  there 
runs  to  the  initial  filing,  getting  started  under  the  Act,  and 
provides  equivalent  authority  to  provide  changes  later  in 
the  form? 

Mr.  Gorman:  My  answer  to  that  would  be  that  where 
the  Commission  had  authority  to  prescribe  rules  and  regu¬ 
lations  it  has  the  authority  also  to  change  those  rules  and 
regulations  at  some  future  time  if  it  desires  to  do  so.  With¬ 
out  that  concomitant  authority  to  change  it  would 

173  mean  that  you  have  one  opportunity  to  apply  your 
knowledge  and  forever  dispose  of  the  thing  in  the 

future. 
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I  do  not  believe  that  the  human  fallibility  being  what  it 
is  Congress  so  intended.  I  believe  even  Congress  rec¬ 
ognizes  the  fact  they  are  infallible.  I  think  that  is  an 
absurd  argument,  that  the  thing  applied  only  to  the  initial 
filing  and  cannot  be  applied  to  any  future  filing.  It  is  just 
absurd.  That  is  all  it  is. 

There  was  another  point  not  made  quite  clear  by  response 
of  Mr.  Lewis  in  response  to  Commissioner  Buchanan.  The 
Commissioner  inquired  whether  there  would  be  anything 
which  would  prevent  a  natural  gas  company  which  desired 
to  increase  its  rates  by  reason  of  the  application  to  it  of 
tax  clause  or  other  charge  which  resulted  in  increased 
operating  expenses,  whether  in  Mr.  Lewis’  opinion  there 
was  anything  which  prevented  the  company  in  these  pro¬ 
posed  rules  from  coming  before  the  Commission  and  ask¬ 
ing  for  an  increase  in  rates  in  order  to  compensate  it  for 
that  increased  operating  expense. 

As  I  understood  Mr.  Lewis’  answer  he  said  that  Section 
154.38(d)  did  prevent  that. 

I  wish  to  take  exception,  violent  exception  to  that  answer 
because  there  is  nothing  in  154.38(d)  which  takes  away 
from  the  company  any  right  which  it  has  presently  under 
Section  4,  Specifically  Sections  4(d)  and  — (e)  of 
174  the  Natural  Gas  Act  to  initiate  changes.  It  has 
under  these  rules  the  same  authority,  the  same  rights 
to  affect  changes  as  it  has  under  the  Act  at  the  present 
time.  It  is  of  interest  to  note  that  in  none  of  these  argu¬ 
ments  was  there  any  specification  of  the  rules.  It  was  only 
in  generalities,  with  the  single  exception  of  the  argument 
made  by  Mr.  Yost  which  I  will  take  up  a  little  later. 

I  observed  with  interest,  too,  Mr.  Shannon’s  remarks 
that  he  knew  that  United  Gas  Pipe  Line  Company’s  con¬ 
tracts  could  not  be  stated  in  dollars  and  cents,  although  he 
did  admit  that  he  had  never  seen  them.  Just  what  author¬ 
ity  that  is  for  such  a  statement  I  don’t  know. 

Mr.  Shannon:  I  don’t  believe  I  said  that.  It  is  clear 
I  am  not  familiar  with  United  Gas  Pipe  Line  Company 
contracts. 
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Mr.  Gorman:  If  I  misspeak,  Mr.  Shannon,  I  apologize. 

Mr.  Lewis  saw  fit  to  return  once,  after  Mr.  Shannon’s 
argument,  for  the  purpose  of  explaining  what  he  thought 
these  percentage  arrangements  were.  In  response  to  a 
question  by  Commissioner  Buchanan  as  to  where  the  dis¬ 
tributing  company  got  authority  to  fix  rates  which  it  does 
in  effect  under  percentage  arrangements^  fix  rates  aind 
charges  subject  to  this  Commission’s  jurisdiction,  his  an¬ 
swer  was  that  the  contract  itself  was  that  authority. 

I  do  not  believe,  and  Mr.  Lewis  made  no  reference  to 
it,  that  there  is  any  suggestion  in  Section  4  of  the 

175  Act  or  elsewhere  in  the  Natural  Gas  Act  that  con¬ 
tracts  are  the  means  by  which  rates  are  fixed.  The 

controlling  factor,  as  I  attempted  to  point  out  a  few  min¬ 
utes  ago,  and  as  the  Supreme  Court  decision  which  I  quoted 
so  aptly  states,  the  controlling  feature,  the  controlling 
thing  as  to  rates  and  charges  to  be  levied  is  not  the  contract 
but  schedules  of  rates  and  charges  properly  on  file  with 
this  Commission. 

Touching  for  a  moment  only  upon  the  argument  made  by 
Mr.  Calland,  which  directed  itself  almost  exclusively  to 
Section  154.63  of  the  proposed  rules,  starting  on  page  16 
of  the  draft  which  has  been  distributed,  Mr.  Calland ’s 
argument  as  I  understand  it  was  that  this  proposed  rule 
does  two  things:  It  imposes  upon  the  company  unfairly 
the  obligation  of  justifying  an  increase  in  rates  which  it 
voluntarily  proposes.  I  would  like  to  invite  Mr.  Calland ’s 
attention  to  the  last  sentence  of  Section  4(e)  of  the  Natural 
Gas  Act  which  relates  to  the  suspension  proceedings  and 
hearing  upon  changes  and  filed  rates  where  it  states,  “Any 
hearing  involving  a  rate  or  charge  sought  to  be  increased, 
the  burden  of  proof  to  show  that  the  increased  rate  or 
charge  is  just  and  reasonable  shall  be  upon  the  natural 
gas  company  and  the  Commission  shall  give  to  the  hearing 
a  decision  precedence  ...”  and  so  on,  “.  .  .  and  decide  the 
same  as  speedily  as  possible.” 

176  As  I  understood  that  phase  of  Mr.  Calland ’s  ob¬ 
jection  he  objected  not  to  the  rules  as  they  are  pro- 
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posed  here  but  to  that  provision  of  the  Act  which  I  just 
read.  It  was  his  suggestion  that  where  a  company  pro¬ 
posed  a  change,  whether  it  be  an  increase  or  otherwise,  that 
the  staff  might  want  to  look  into  not  to  have  the  company 
submit  the  requested  information  but  to  have  the  staff  go 
down  in  the  field  and  justify  it  in  its  own  mind.  Let  the 
staff  sustain  the  burden  of  proof,  contrary  to  the  specific 
provision  of  the  Act. 

I  would  like  to  invite  Mr.  Calland’s  further  attention  that 
in  essence  this  proposed  revised  rule  is  not  radically  dif¬ 
ferent  from  the  presently  effective  rule,  Section  154.3,  sub- 
paragraph  (c),  which  specifies  the  nature  of  the  informa¬ 
tion  which  must  be  filed  in  the  event  a  company  voluntarily 
proposes  changes  in  the  files  rates,  charges,  etc. 

Furthermore,  upon  that  same  subject,  as  one  of  the  Com¬ 
missioners  brought  out  by  his  questions,  I  think  it  was 
Commissioner  Olds,  the  purpose  of  requesting  such  infor¬ 
mation  is  not  in  substitution  for  the  hearing  provided  by 
Section  4(3)  of  the  Act  if  a  rate  schedule  proposing  a 
change  is  suspended,  but,  rather,  it  is  intended  to  enable 
the  staff  and  the  Commission  to  consider  in  the  light  of 
known  facts  and  information  furnished  by  the  company  the 
specific  proposal  which  is  being  initiated,  and  determine 
for  itself,  that  is  determine  for  the  Commission  it- 
177  self,  whether  that  increase  or  change  is  justified  or 
whether  it  is  more  appropriate  that  a  more  formal 
proceeding  be  held  pursuant  to  4(e)  when  the  full  rights 
which  Mr.  Calland  urged  upon  the  Commission  would  be 
given  to  him  to  present  his  case  as  he  saw  fit  to  sustain 
the  burden  of  proof  imposed  on  him  by  the  Act. 

Turning  to  the  statements  of  Mr.  Yost,  his  reference  to 
the  decision  of  the  Circuit  Court  of  Appeals  in  the  case 
involving  the  Illinois  Power  Company  v.  the  Federal  Power 
Commission,  that  decision  when  it  becomes  available  to  the 
Commission  will  make  better  arrangements  than  anything 
I  might  say  with  respect  to  the  case  cited  by  Mr.  Shannon 
as  authority  for  the  point  he  was  making. 
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Specifically,  I  refer  to  the  case  of  the  Wichita  Railroad 
&  Light  Company  v.  Public  Utility  Commission  of  Kansas. 
I  think,  as  Mr.  Yost  also  stated,  that  that  case  can  be 
readily  distinguished.  However,  I  believe  it  would  be  pre¬ 
sumptive  upon  me  to  undertake  that  distinguishment  when 
within  a  matter  of  24  or  48  hours  we  can  see  what  learned 
authorities;  namely,  the  Eighth  Circuit,  will  say  about  it. 

Turning  now  to  the  specific  points  which  were  the  only 
ones  I  recall  were  in  the  nature  of  suggested  changes  pro¬ 
posed,  Mr.  Yost  referred  first  to  the  language  appearing  on 
page  19,  subparagraph  154.63(e)  relating  to  change  in 
executed  service  agreements,  and  he  also  referred  to 
178  Section  154.85  appearing  on  page  22,  the  last  proviso, 
reading:  “Provided  further,  however,  that  no 
change  in  such  contract  may  be  made  except  by  the  execu¬ 
tion  of  a  form  of  service  agreement  contained  in  the  tariff.” 

I  would  like  to  join  in  Mr.  Yost’s  urging  of  the  Commis¬ 
sion  to  consider  further  the  full  effect  and  import  of  those 
two  sub-sections,  as  to  whether  it  would  preclude  a  right 
which  the  company  now  has  to  initiate  changes  in  presently- 
filed  rate  schedules.  I  will  state  from  my  own  knowledge, 
and  I  think  it  is  also  shared  by  other  members  of  the  staff 
who  participated  in  the  work  on  these  rules,  that  that  was 
not  the  intended  purpose  of  either  of  these  sections  that  I 
am  referring  to.  The  specific  purpose  was  to  prevent  a 
recurrence  of  the  very  evil  which  we  are  now  hoping  will 
be  corrected,  in  other  words,  substitution  of  one  contract 
of  an  objectionable  form  by  another  contract  which  may  be 
equally  objectionable,  and  also  this  provision  which  pro¬ 
hibits  supplements  from  being  filed,  service  agreements,  td 
obviate  the  situation  which  we  now  have  where  there  may 
be  20,  25  supplements  filed  to  a  single  agreement  which 
have  to  be  read  to  understand  the  basic  provisions  govern¬ 
ing  the  services  provided. 

The  Chairman:  That  particular  proviso  that  you  and 
Mr.  Yost  referred  to,  154.85,  runs,  does  it  not,  only  to 
presently  existing  contracts  requiring  restatement  as  part 
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179  of  the  tariff  which  it  is  stated  will  be  considered  as 
executed  service  agreements  to  the  extent  not  incon¬ 
sistent  with  the  tariffs? 

Mr.  Gorman:  Mr.  Yost’s  remarks  were  directed  to  the 
last  paragraph. 

The  Chairman :  That  was  my  understanding  of  your  re¬ 
marks,  but  I  recall  mention  of  the  fact  that  this  runs  sim¬ 
ply,  as  I  understand  it,  to  an  exemption  which  applies  to 
the  continuation  of  contracts  now  in  existence. 

Mr.  Gorman :  That  is  correct,  sir. 

The  Chairman :  And  it  provides,  the  first  proviso,  that 
the  natural  gas  company  itself,  that  is  the  tariff  maker, 
shall  submit  a  statement  identifying  the  provisions  which — 
not  reading  exactly  but  my  understand  of  it — in  its  opinion 
are  not  consistent  with  or  duplicate  of  other  tariffs  and 
therefore  are  intended  to  remain  in  effect? 

Mr.  Gorman :  That  is  right.  They  are  to  be  spot-lighted 
or  high-lighted  in  this  instrument  so  it  will  be  a  compara¬ 
tively  simple  matter  to  ascertain  what  the  remaining  pro¬ 
visions,  that  is  the  provisions  which  remain  in  effect,  are. 
I  want  to  emphasize  again,  and  I  think  I  will  have  done  so 
and  I  think  the  Commission  when  it  reads  this  language  of 
paragraph  154.85  very  carefully,  will  see,  the  effect  will 
be  not  to  disturb  presently  effective  contracts.  It  merely 
provides  for  a  restatement  in  a  different  form  with 

180  the  provisions  thereof  remaining  in  full  force  and 
effect  to  the  same  extent  that  they  are  at  the  pres¬ 
ent  time. 

Commissioner  Olds :  Is  it  not  presumed  that  if  this  rule 
were  adopted  that  there  would  be  joint  efforts  or 

181  cooperative  efforts  on  the  part  of  the  staff  and  on 
the  part  of  the  technical  people  of  the  companies  to 

adapt  their  contract  arangements  to  restatement  in  this 
form?  Hasn’t  that  been  the  way  procedure  has  worked 
with  these  voluntary  restatements? 

Mr.  Gorman :  That  is  correct,  and  I  have  no  doubt  that 
the  16  companies  who  have  converted  to  this  type  of  tariff 
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rate  schedule  will  testify  favorably  to  their  results.  They 
have  had  whole-hearted  cooperation  and  assistance  of  the 
staff  to  work  that  out,  which  brings  to  mind  another  point 
which  was  raised  by  a  number  of  people  objecting  to  the 
provision.  The  staff  shall  be  available  to  any  natural  gas 
company  to  work  out  any  of  its  problems  concerning  com¬ 
pliance  with  the  proposed  rules  or  any  other  matter  relat¬ 
ing  to  rate  schedule  filings.  It  was  urged  there  should  also 
be  a  provision  in  there  which  made  such  services  available 
to  customers  of  such  natural  gas  companies.  There  was  no 
change  in  the  present  rules  because  that  is  a  standing  prac¬ 
tice.  The  staff  by  its  actions  in  the  past  has  been  available 
for  such  purposes  not  only  to  assist  the  seller  but  to  assist 
the  buyer  in  any  matter  which  arises  subject  to  this  Com¬ 
mission’s  jurisdiction. 

Finally,  there  were  references  made  to  paragraph  155.1 
appearing  on  page  23  which  relates  to  the  filing  of  con¬ 
tracts  for  the  direct  sale  of  natural  gas  to  industrial 
182  consumers.  A  false  inference  was  created,  I  think, 
by  certain  unintentional  remarks  made  in  the  course 
of  arguments  today  that  that  is  a  violent  departure  from 
the  present  rule.  I  wish  to  point  out  to  the  Commission,  as 
I  think  it  well  knows,  that  that  is  not  so.  In  so  far  as 
everything  is  concerned  in  that  proposed  paragraph,  with 
the  exception  of  the  final  sentence,  it  is  identical  with  the 
provisions  as  they  are  now  in  effect. 

Commissioner  Draper :  Have  been  for  how  long? 

Mr.  Gorman:  And  have  been,  I  don’t  know  offhand,  but 
six  or  seven  years  at  least.  I  might  say  that  there  have 
been  no  complaints  in  so  far  as  I  know  of  the  operation  of 
that  present  provision  in  this  respect. 

However,  following  through  with  the  suggestion  made 
by  a  number  of  companies  that  the  present  rule  not  be  re¬ 
vised  downward  to  require  the  filing  of  specific  contracts, 
it  has  been  modified  to  go  back  from  the  form  first  pro¬ 
posed  to  that  which  is  in  effect  at  the  present  time  and 
with  respect  to  the  reaching  out,  so  to  speak,  to  get  addi- 
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tional  information  concerning  matters  where  they  do  not 
have  to  file  contracts  that  the  companies  are  permitted  only 
to  file  a  list  which  includes  the  designated  information 
which  is  desired,  which  is,  I  might  say,  unnecessarily,  not 
for  the  information  of  the  staff  only  but  the  Commission 
itself. 

There  was  a  remark  made  as  to  the  effect  of  escalator 
provisions  in  presently  filed  rate  schedules.  I  have 

183  stated  before  and  I  wish  to  emphasize  again  by  re¬ 
ferring  to  the  Commission’s  own  actions  for  some 

considerable  months  past  so  that  there  will  be  no  misunder¬ 
standing  of  what  the  Commission’s  position  is  with  respect 
to  the  operation  of  escalator  clauses  or  other  clauses  of  a 
non-automatic  or  automatic  nature  which  provide  provi¬ 
sions  for  increases  in  rates.  The  Commission  has  in  rate 
schedule  orders  allowing  rate  schedules  to  take  effect  on 
less  than  30  days’  notice  consistently  pointed  out  where 
those  rate  schedules  have  in  them  an  automatic  or  so-called 
non-automatic  escalator  clause,  that  the  substantive  rate 
schedules  with  those  provisions  in  them  were  not  to  be 
interpreted  as  any  acceptance  of  the  application  of  those 
clauses.  Specifically  I  can  point  out  for  illustration  an 
order  adopted  on  July  7, 1948,  in  the  matter  of  United  Gas 
Pipe  Line  Company  relating  to  its  rate  schedule  FPC 
No.  92,  wherein  the  Commission  stated,  paragraph  2:  “The 
said  above  described  supplement  No.  1  contains  a  tax  ad¬ 
justment  provision  purporting  to  provide  for  an  increase 
or  decrease  in  rates  to  the  extent  that  the  taxes  contem¬ 
plated  by  the  parties  are  increased  or  decreased  after  No¬ 
vember  1,  1945.  If  pursuant  to  such  tax  adjustment  pro¬ 
vision  any  change  is  made  in  the  effective  rates  and 
charges,  it  will  constitute  a  change  in  rates  and  charges 
within  the  meaning  of  Section  4(d)  of  the  Natural  Gas  Act 
as  amended  and  Section  154.3(c)  of  the  Commission’s  gen¬ 
eral  rules  and  regulations.  Pleadings,  rules  of  prac- 

184  tice  and  procedure,  requiring  that  changes  in  rates 
be  posted  and  filed  with  the  Commission  not  less  than 

30  days  prior  to  the  proposed  effective  date  thereof.” 
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That  is  nothing  new.  It  is  merely  stating  in  words  what 
has  existed  for  a  number  of  years  past,  commenced  before 
1940,  the  time  of  the  Mississippi  Eiver  Fuel  Corporation 
case  I  mentioned  to  the  Commission  a  short  time  ago,  and 
the  Commission  has  specifically  provided  for  that  time  by 
language  inserted  in  its  rules  for  such  changes  at  the  time 
they  were  proposed  to  be  made  effective,  that  is  in  Section 
4(d)  of  the  act  and  not  as  provided  in  the  rate  schedule 
itself. 

Commissioner  Olds :  You  are  convinced  that  if  this  rule 
were  put  into  effect  it  would  not  make  any  substantive 
changes  in  the  contractual  relationships  between  parties 
involved  in  these  contracts  now  under  filed  rate  schedules? 

Mr.  Gorman:  That  is  exactly  our  position  despite  all 
arguments  to  the  contrary,  which  beg  the  real  issues  which 
are  present,  if  there  are  any  issues  really  present.  As  I 
gather  from  the  nature  of  the  arguments  made,  if  those 
are  the  best  they  can  make  upon  the  issues  not  present, 
they  really  have  no  fundamental  objection  to  the  rules  pro¬ 
posed.  With  that  I  think  I  will  turn  this  over  to  the  Com¬ 
mission,  so  to  speak,  and  hope  that  we  will  come  up  with 
something  which  will  be  of  benefit  not  only  to  the  company 
and  to  the  Commission  and  its  staff  but  also  some- 
185  thing  which  is  open  and  available  for  public  inspec¬ 
tion  as  required  by  the  Act,  but  not  stated  in  there 
but  which  is  understood,  something  which  can  be  under¬ 
stood  by  the  public  when  they  read  it. 

The  Chairman:  Is. there  anything  further  to  be  said  by 
way  of  argument  or  any  request  to  be  made  at  this  time? 

Mr.  Shannon:  I  might  take  about  five  minutes  if  the 
Commission  will  indulge  me  to  make  a  brief  reply  to  Mr. 
Gorman.  It  will  take  no  longer  than  that. 

The  Chairman:  Very  well,  five  minutes. 

I  take  it  no  one  else  wishes  any  time? 

Mr.  Shannon :  I  was  talking  for  the  committee  of  three. 

The  Chairman  :  Yes. 
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Mr.  Shannon :  At  the  outset  of  my  argument  if  the  Com¬ 
mission  will  recall  I  went  through  these  rules  and  stated 
the  effect  of  them  upon  contracts,  pointing  out  in  this  sec¬ 
tion  it  clearly  states,  “The  provisions  of  contracts  in  so  far 
as  not  inconsistent  with  the  tariff  will  be  continued  in  ef¬ 
fect.’ y  I  think  anybody,  any  Court,  any  layman  or  lawyer 
reading  that  language  would  state  that  the  converse  was 
true.  Any  provision  of  a  filed  contract  inconsistent  with 
the  tariff  is  to  be  superseded. 

Commissioner  Olds :  It  is  not  superseded  necessarily  in 
so  far  as  relationship  between  the  two  contracting  parties 
are  concerned  except  as  far  as  the  rate  schedules  is  con¬ 
cerned  it  is  superseded. 

186  Mr.  Shannon:  That  is  a  distinction  we  cannot 
make  because  of  the  rulings,  that  the  effective  rate 
schedule  on  file  is  binding  on  the  two  parties.  I  do  not 
think  you  have  such  a  proposition  in  the  arrangement  be¬ 
tween  the  parties  not  on  file  with  the  Commission. 

Mr.  Gorman  has  not  contended  nor  controverted  the 
arguments  made  by  counsel,  including  myself,  that  this 
Commission  does  not  have  any  power  in  this  proceeding 
to  make  any  changes  of  substance.  He  has  nowhere  con¬ 
troverted  that  or  denied  it.  I  didn’t  think  he  would  be¬ 
cause  it  is  clear  under  the  act  you  don’t  have  that  power. 
He  has  come  forward  with  the  contention  or  statement  that 
as  he  reads  the  regulations  there  is  no  change  of  substance 
there  being  made,  and  all  we  are  talking  about  is  form.  He 
points  out  that  after  all  there  are  only  two  things  being 
prohibited  so  far  as  future  contracts  are  concerned,  esca¬ 
lator  clauses  and  dollar  and  cents  provisions.  Well,  that 
is  like  saying  I  am  only  five  per  cent  wrong  rather  than 
95  per  cent.  Either  the  Commission  has  the  power  to  act 
in  these  proceedings  with  respect  to  numerous  provisions, 
or  it  has  no  power  in  these  proceedings  with  respect  to  any 
of  these  provisions.  The  lack  of  power  is  not  cured  by 
limiting  the  exercise  of  that  power  to  one  or  two  subjects 
because  if  the  power  is  present,  it  is  present  there  to  cover 
other  things  later  on. 
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187  Commissioner  Olds:  You  think  the  Commission 
has  power  with  relation  to  future  contracts? 

Mr.  Shannon:  No,  I  do  not.  I  don’t  think  the  Commis¬ 
sion  has  power  as  to  future  contracts  because  Congress 
didn’t  intend  that  that  be  present. 

Mr.  Gorman  has  made  another  point,  and  that  is  he  read 
us  some  interesting  statistics.  They  were  quite  interest¬ 
ing.  Some  of  these  companies  have  in  fact  filed  tariffs  to 
a  greater  or  less  extent.  But  those  all  have  been  in  pro¬ 
ceedings  under  Section  5(a)  either  by  agreement  with  the 
Commission  or  following  hearings  under  5(a).  Secondly, 
as  far  as  I  know,  you  cannot  determine  the  power  of  a  regu¬ 
latory  Commission  with  respect  to  an  industry  on  the  basis 
of  what  one  or  two  companies  or  16  companies  for  that 
matter  out  of  92  have  for  reasons  best  known  to  themselves 
decided  to  accept  or  agree  to.  That  doesn’t  confer  power 
upon  the  Commission. 

Commissioner  Buchanan:  You  agree  with  Mr.  Francis 
what  you  are  really  after  is  a  rate  case  in  each  event? 

Mr.  Shannon:  I  contend,  Mr.  Commissioner,  that  the 
contracts  made  by  companies  in  the  past  which  now  exist 
and  the  contracts  they  will  make  in  the  future,  so  long  as 
those  contracts  are  non-discriminatory  and  not  unjust  and 
not  unreasonable  in  price  are  intended  by  Congress  to  go 
into  effect  and  to  be  binding,  and  that  the  only  thing  the 
Commission  can  do  is  to  proceed  under  Section  5(a),  and 
that  after  a  hearing  and  finding  that  the  provisions 

188  in  question  is  unjust  or  unduly  discriminatory. 

Commissioner  Buchanan.  That  in  effect  is  a  rate 

case. 

Mr.  Shannon :  Yes. 

Commissioner  Olds:  In  terms  of  your  reply  to  me  on 
the  question  of  future  contracts,  assume  for  the  moment 
a  pipeline  company  has  a  rate  schedule  effective  in  a  cer¬ 
tain  zone,  and  a  new  customer,  one  not  heretofore  served, 
seeks  service,  and  the  pipeline  company  sets  out  to  make 
a  contract  with  the  new  customer  for  the  service.  Do  you 
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think  that  the  contract  can  be  worked  out  in  such  a  way  that 
it  is  different  or  in  any  way  represents  a  modification  of 
the  rate  schedule  effected  for  that  company  within  that 
zone? 

Mr.  Shannon :  You  are  assuming  first  of  all  the  company 
has  a  rate  schedule,  but  assuming  that  the  company  has  a 
rate  schedule  I  think  that  the  company  can  make  an  ar¬ 
rangement  for  a  new  service  under  this  statute,  arriving 
at  the  various  provisions  and  interplay  between  these  vari¬ 
ous  provisions,  arrived  at  by  negotiations,  and  so  long  as 
those  provisions  are  not  discriminatory  and  not  unjust  and 
not  unreasonable,  which  is  the  only  limitation  under  the 
act  on  the  part  of  contracts,  I  think  they  are  valid  contracts. 
They  are  filed  with  the  Commission  and  they  go  into  effect. 

Commissioner  Olds:  But  if  they  are  discriminatory  it 
does  not  go  into  effect. 

189  Mr.  Shannon:  If  they  are  discriminatory  it  goes 
into  effect  unless  and  until  the  Commission  deter¬ 
mines  that  fact  You  cannot  determine  discrimination 
or  unreasonableness  in  a  vacuum.  You  cannot  determine 
it  by  rules  and  regulations.  You  determine  it  on  the  basis 
of  consideration  of  the  facts  of  a  particular  case  and  on 
the  basis  of  hearing  all  of  the  parties  to  the  contract,  not 
just  one  party  but  all  of  the  parties  affected  by  that  con¬ 
tract  including  the  purchasers.  You  have  to  get  their  in¬ 
terest  of  the  matter  and  explanation  of  apparent  incon¬ 
sistencies. 

Commissioner  Olds:  Assume  for  the  moment  that  the 
sales  by  the  pipeline  company  to  other  customers  in  the 
zone  had  a  minimum  bill  provision  that  the  customers  must 
take  or  pay  for  75  per  cent  of  the  maximum  contract 
amount  for  gas.  Then  they  negotiated  a  contract  with  a 
new  customer  in  that  same  zone  and  required  a  take  or  pay 
for  100  percent.  The  Commission  would  have  to  go  through 
a  rate  proceeding  de  novo  before  they  could  rule  out  that 
contract  as  being  violative  or  discriminatory. 
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Mr.  Shannon:  I  don’t  know  whether  it  is  discrimina¬ 
tory.  You  cannot  just  state  those  facts  and  decide  it  is 
discriminatory. 

Commissioner  Olds:  Under  yonr  theory  of  the  Act  the 
company  could  initially,  until  it  was  modified  by  the  Com¬ 
mission  through  rate  proceeding,  bill  one  group  of  cus¬ 
tomers,  same  type  of  customers,  on  a  75  per  cent 

190  take  or  pay-for  basis  and  another  customer  on  100 
per  cent  take  or  pay-for  basis. 

Mr.  Shannon:  To  answer  that  question — I  don’t  want 
to  get  my  position  misunderstood — the  statute  prohibits 
discrimination.  Statute  operates  on  the  companies  and  in¬ 
dustry,  and  that  is  a  continuing  obligation  on  the  company 
when  they  make  contracts  to  avoid  discriminatory  provi¬ 
sions  and  unreasonable  provisions.  But  if  a  company 
makes  a  contract  believing  in  good  faith  it  is  not  discrim¬ 
inatory,  which  after  all  is  a  matter  of  judgment  and  on 
which  there  could  be  a  difference  of  opinion,  that  contract 
is  then  filed  with  the  Commission  under  4(c),  and  if  it  is  a 
new  service  this  Commission  cannot  suspend  it.  It  goes 
into  operation.  If  the  Commission  feels  it  is  discrimina¬ 
tory  and  does  not  agree  with  the  parties’  views  it  is  non- 
discriminatory,  you  have  a  hearing  and  decide  the  question. 
You  don’t  decide  the  question  before  the  contract  is  drawn 
and  yon  don’t  tell  them  in  advance  any  provision  this  way 
cannot  be  put  in  contracts. 

191  Commissioner  Olds:  Service  can  proceed  until 
such  time  as  the  thing  has  been  tested  in  a  proceed¬ 
ing  before  this  Commission  with  such  further  proceedings 
in  the  courts  as  may  be  required  to  reach  final  determina¬ 
tion? 

Mr.  Shannon:  In  view  of  the  fact  that  Congress  has 
limited  the  Commission’s  power  of  suspension  to  those 
schedules  which  change  existing  schedules  and  has  limited 
the  Commission’s  power  of  suspension  to  a  period  of  five 
months,  and  in  view  of  the  fact  Congress  has  provided  in 
4(e)  you  cannot  set  aside  any  provision  of  such  a  new 
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schedule  unless  you  conduct  proceedings  and  make  findings 
under  5(a),  that  is  the  statutory  scheme  we  have.  We 
come  back  to  the  basic  question  that  the  Commissioner  here 
is  dealing  with  the  subject  matter  under  Section  4  which 
is  a  matter  of  substance.  I  believe  it  is  fair  to  state — it  is 
not  presumptuous  on  my  part  to  state — that  anyone  read¬ 
ing  this  record,  I  think,  will  come  to  the  conclusion  that 
when  I  started  my  argument  this  morning  on  the  basis  of 
explaining  what  these  rules  would  do  as  a  matter  of  sub¬ 
stance,  that  the  questions  from  the  bench  indicated  that  the 
members  of  the  Commission  had  the  same  views  I  did,  and 
Mr.  Gorman’s  interpretation  that  it  means  nothing,  having 
no  effect  on  anything,  and  that  they  go  merely  to  form 
came  as  much  of  a  surprise  to  the  bench  as  it  came  to  me. 

Thank  you  very  much. 

192  The  Chairman:  If  there  is  nothing  further  to  be 
said,  by  way  of  argument  at  this  time,  the  Commis¬ 
sion  will  take  the  matter  of  further  procedure  in  this  Docket 
under  consideration. 

(Whereupon,  at  5:15  o’clock  p.m.,  the  oral  argument  in 
the  above-captioned  docket  was  concluded.) 
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EXHIBIT  16 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper,  Leland  Olds 
and  Harrington  Wimberly. 

October  28, 1948 

Docket  No.  R-107 
In  the  Matter  of  the 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  the  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation  or 
Sale  of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 

Order  No.  144 

Amending  the  Commission’s  General  Rules  and  Regulations 

This  proceeding  was  initiated  by  the  Commission  under 
Sections  4  and  16  of  the  Natural  Gas  Act  to  amend  its  regu¬ 
lations  governing  the  form,  composition  and  filing  of  sched¬ 
ules  of  rates  and  charges  for  the  transportation  and  sale  for 
resale  of  natural  gas  in  interstate  commerce  so  as  to  achieve- 
uniformity  and  simplicity.  A  brief  review  of  the  situation 
will  show  the  desirability  of  the  amendments. 

Before  the  Natural  Gas  Act  became  law,  natural-gas  com¬ 
panies  had  no  rate  schedules  generally  applicable  to  stated 
classifications  of  service.  It  was  the  prevailing  practice  to 
sell  natural  gas  under  individual  contracts  frequently  ar¬ 
rived  at  after  extensive  negotiations  between  the  parties. 
As  a  result  the  contracts  varied  greatly  in  form  as  well  as 
content.  This  situation  still  existed  when  the  Commission, 
on  July  5,  1938,  promulgated  its  “Provisional  Regulations 
Under  the  Natural  Gas  Act”  which,  among  other  things, 
prescribed  rules  for  the  filing  of  rate  schedules. 
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To  expedite  the  establishment  of  legal  rates,  the  Commis¬ 
sion,  in  its  Provisional  Regulations,  permitted  natural-gas 
companies  to  file  their  contracts  as  rate  schedules  in  compli¬ 
ance  ^ith  Section  4  of  the  Act.  The  supplementation  of 
filed  contracts  by  additional  agreements  and  the  filing  of 
new  contracts  in  time  multiplied  the  complexity  of  already 
complicated  rate  schedules. 

Early  in  its  administration  of  the  Natural  Gas  Act  the 
Commission  recognized  the  difficulties  inherent  in  the  exist¬ 
ing  system.  Accordingly,  in  August  1940,  the  Commission 
distributed  a  draft  of  “Tentative  Instructions  for  Prepar¬ 
ing  and  Filing  FPC  Gas  Schedules”  to  all  natural-gas  com¬ 
panies  and  invited  their  comments,  criticisms  and  sugges¬ 
tions.  The  purpose  of  the  instructions,  as  in  the  instant 
proceeding,  was  to  assure  uniformity  and  simplification  of 
rate  schedules.  However,  before  the  instructions  could  be 
worked  into  final  form,  the  defense  mobilization  program 
which  preceded  World  War  II  resulted  in  a  situation  where 
manpower  was  unavailable  for  this  work.  The  Commission, 
therefore,  postponed  undertaking  the  necessary  work  inci¬ 
dent  to  simplification  of  rate  schedules. 

During  the  period  when  action  on  these  rules  was  held  in 
abeyance,  however,  a  number  of  natural-gas  companies,  vol¬ 
untarily  and  in  cooperation  with  the  Commission’s  staff, 
revised  their  complicated  rate  schedules  by  filing  new  tariffs 
similar  to  those  which  are  provided  for  in  the  amended 
regulations  herein  ordered.  The  sales  of  natural  gas  under 
such  tariffs  now  represent  about  50%  of  the  total  volume  of 
sales  of  all  natural-gas  companies  reporting  to  the  Commis¬ 
sion  and  account  for  well  over  50%  of  the  total  revenue 
derived  from  sales  subject  to  the  jurisdiction  of  the  Com¬ 
mission. 

Prior  to  converting  their  sales  contracts  to  tariff  form, 
these  natural-gas  companies  had  on  file  with  the  Commis¬ 
sion  398  separate  schedules  consisting  of  almost  7,000 
pages.  The  substituted  tariffs  comprise  only  388  pages. 
This  illustrates  the  simplification  which  can  be  achieved. 
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The  Commission  has  recognized  that  these  changes  are 
beneficial  not  only  to  consumers,  but  to  the  natural  gas 
industry  as  well. 

The  Commission  in  April  of  this  year  again  proposed 
amendments  of  its  regulations  relating  to  rate  schedules 
with  a  view  to  extending  simplification  through  the  entire 
industry.  A  copy  of  the  proposed  amendments  to  the  regu¬ 
lations  was  mailed  to  each  natural-gas  company,  and  they 
were  published  in  the  Federal  Register  on  April  16,  1948 
(13  F.  R.  2045-2050).  The  comments  and  suggestions  of 
every  natural-gas  company  were  invited.  A  number  of 
companies  submitted  their  views,  which  have  been  carefully 
considered  by  the  Commission. 

Many  industry  suggestions  were  constructive  and  were 
incorporated  in  a  further  revision  which  likewise  was  sub¬ 
mitted  to  all  natural-gas  companies.  General  public  notice 
of  the  proposed  amendments  as  thus  revised  was  also  given 
by  mailing  a  copy  thereof  to  each  natural-gas  company,  and 
by  publication  in  the  Federal  Register  on  September  8, 
1948  (13  F.  R.  5214).  On  September  20, 1948,  the  Commis¬ 
sion  heard  oral  argument  by  representatives  of  those  com¬ 
panies  which  had  expressed  a  desire  to  be  heard  with  re¬ 
spect  to  certain  legal  issues  asserted  to  be  involved  in  the 
proposed  amendments. 

The  principal  attack  on  the  proposed  rules  was  directed 
at  provisions  relating  to  restatement  in  cents  and  dollars 
and  cents  of  contract  rates  winch  provide  for  “sharing” 
or  “percentage”  arrangements,  and  those  thought  to  affect 
automatic  “adjustment”  clauses  of  presently  filed  con¬ 
tracts.  Industry  representatives  contended  that  the  pro¬ 
posed  rules  would  affect  substantive  rights  of  natural-gas 
companies  which  could  not  be  modified  in  a  general  rule 
making  proceeding. 

In  order  to  expedite  these  revised  regulations,  the  Com¬ 
mission,  without  passing  upon  the  validity  of  the  industry 
contentions,  has  made  additional  modifications  which  are 
believed  to  meet  the  objections  to  the  extent  that  they  have 
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substance.  Of  particular  moment  are  the  modifications  of 
Sections  154.38(d)  and  154.82. 

As  revised,  the  regulations  permit  natural-gas  companies 
to  retain  in  effect,  without  change,  price  provisions  of  pres¬ 
ently  effective  rate  schedules  which  cannot  be  restated  in 
cents  or  dollars  and  cents  without  effecting  a  change  in 
rates  or  charges. 

Further  modification  permits  the  inclusion  in  filed  service 
agreements  and  certain  rate  schedules  of  statements  of 
policy  by  natural-gas  companies  concerning  changes  in 
rates  through  the  application  of  “adjustment”  provisions. 
However,  no  provision  of  this  type,  whether  now  on  file  or 
which  may  be  filed  in  the  future,  may  operate,  of  itself,  to 
change  an  effective  rate  or  charge.  Such  changes  must  be 
accomplished  by  the  filing  of  new  rate  schedules  in  the  man¬ 
ner  provided  in  Section  4  of  the  Natural  Gas  Act,  as 
amended,  and  these  regulations. 

Sec.  154.85  has  been  reworded  so  as  to  clarify  the  Com¬ 
mission’s  intention  to  permit  contracts  now  on  file  as  effec¬ 
tive  rate  schedules  to  continue  in  effect  as  executed  service 
agreements  until  they  expire  or  are  superseded. 

All  interested  parties  have  been  given  a  full  opportunity 
to  express  themselves  with  respect  to  the  proposed  amend¬ 
ments  both  in  writing  and  orally,  except  as  to  the  changes 
made  as  a  result  of  the  oral  argument. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that  fur¬ 
ther  proceedings  in  this  matter  are  unnecessary.  Accord¬ 
ingly,  the  Commission  considers  it  appropriate  and  in  the 
public  interest  to  promulgate  immediately  these  amend¬ 
ments  to  the  regulations. 

Upon  consideration  of  the  entire  record  in  this  proceed¬ 
ing,  the  Commission  further  finds  that : 

(1)  Adoption  and  promulgation  of  the  proposed  amend¬ 
ments,  as  modified,  are  necessary  and  appropriate  for 
the  purposes  of  administration  of  the  Natural  Gas  Act. 

(2)  It  is  appropriate  that  such  proposed  amendments  be 
made  effective  as  of  December  1,  1948. 
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The  Commission,  therefore,  acting  pursuant  to  authority- 
granted  by  the  Natural  Gas  Act,  particularly  Sections  4 
and  16  thereof  (52  Stat.  822,  830;  15  U.  S.  C.  717c,  717o), 
orders  that : 

(A)  Its  General  Rules  and  Regulations  be  and  the  same 
are  hereby  amended  to  the  extent  of  adding  certain 
new  sections  and  amending  certain  existing  sections  of 
Part  153,  Part  154  and  Part  155  of  Subchapter  E,  and 
Part  250  of  Subchapter  G,  of  Chapter  I,  Title  18,  of 
the  Code  of  Federal  Regulations,  so  that  such  sections 
read  as  provided  in  the  accompanying  and  attached 
statement,  which  is  made  a  part  hereof  by  reference. 

(B)  The  new  and  amended  regulations  and  forms  herein 
prescribed  be  and  they  are  hereby  made  effective  as  of 
December  1, 1948. 

(C)  The  Secretary  of  the  Commission  shall  cause  prompt 
publication  of  this  order  to  be  made  in  the  Federal 
Register. 

By  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  October  30, 1948 

CODE  OF  FEDERAL  REGULATIONS 
TITLE  18— CONSERVATION  OF  POWER 
CHAPTER  I— FEDERAL  POWER  COMMISSION 

SUBCHAPTER  E— REGULATIONS  UNDER  THE 
NATURAL  GAS  ACT 

Part  153 — Application  for  Authorization  to  Export  or 

Import  Natural  Gas 


Sec. 
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153.8  Filing  of  Contracts,  Rate  Schedules,  etc. 


§  153.8  Filing  of  contracts ,  rate  schedules,  etc .  Persons 
authorized  to  export  natural  gas  from  the  United  States  to 
a  foreign  country  or  to  import  natural  gas  from  a  foreign 
country  shall  file  two  full  and  complete  copies  of  every  con¬ 
tract  and  the  amendments  thereto,  presently  or  hereafter 
effective,  for  such  export  or  import,  together  with  all  rate 
schedules,  agreements,  leases  or  other  writings,  tariffs, 
classifications,  rules  and  regulations  relative  to  such  export 
or  import  in  the  manner  specified  in  Part  154,  except  that 
the  requirements  of  Section  154.31  through  Section  154.41 
shall  not  be  applicable. 

Part  154 — Rate  Schedules  and  Tariffs 
Application 

Sec. 

154.1  Application — Obligation  to  File 

Definitions 

154.11  Rate  Schedule 

154.12  Contract 

154.13  Service  Agreement 

154.14  Tariff  or  FPC  Gas  Tariff 

154.15  Filing  Date 

154.16  Posting 

In  General 

154.21  Effective  Tariff 

154.22  Notice  Requirements 

154.23  Acceptance  for  Filing  not  Approval 

154.24  Rejection  of  Material  Submitted  for  Filing 

154.25  Informal  Submission  for  Staff  Suggestions 

154.26  Number  of  Copies 

154.27  Comments  by  Interested  Parties 
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Form  and  Composition  of  Tariff 

154.31  Application 

154.32  Form,  Type,  and  Size 

154.33  Binder,  Title  Page  and  Arrangements 

(a)  Identification 

(b)  Numbering  of  Sheets 

(c)  Issuing  Officer  and  Issued  Date 

(d)  Effective  Date 

(e)  Sheets  Filed  to  Comply  with  Commission  Orders 

154.34  Composition  of  Tariff 

154.35  Table  of  Contents 

154.36  Preliminary  Statement 

154.37  Map 

154.38  Composition  of  Rate  Schedule 

(a)  Title 

(b)  Availability 

(c)  Applicability  and  Character  of  Service 

(d)  Statement  of  Rate 

(e)  Minimum  Bill 

(f )  Other  Provisions 

(g)  Applicable  General  Terms  and  Conditions 

154.39  General  Terms  and  Conditions 

154.40  Composition  of  Service  Agreement 

154.41  Index  of  Purchasers 

Special  Permissions 

154.51  Waiver  of  Notice  Requirements 

154.52  Exception  to  Form  and  Composition  of  Tariff 

Method  of  Submission  for  Filing 

154.61  Application 

154.62  Material  Submitted  with  Initial  Rate  Schedule  or 

Executed  Service  Agreement 

(a)  Statement  of  the  Reasons  for  Initial  Rate  Schedule 

(b)  Estimate  of  Sales  and  Revenues 

(c)  Basis  of  the  Rate  or  Charge  in  Initial  Rate  Schedule 

154.63  Material  Submitted  with  Changes  in  a  Tariff,  Exe¬ 

cuted  Service  Agreement  or  Part  Thereof 
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(a)  Statement  of  Reasons  for  Change 

(b)  Comparison  of  Sales  and  Revenues 

(c)  Rate  Increase  Applications 

(d)  Submission  of  Material  by  Reference 

(e)  Change  in  Executed  Service  Agreement 

154.64  Cancellation  or  Termination 

154.65  Adoption  of  Tariff  by  Successor 

Restatement  of  Schedules  Filed  Prior  to 
December  1,  1948 

154.81  Application 

154.82  Requirement  for  Restatement 

154.83  Filing  Date  of  Restatements 

154.84  Plan  of  Restatement 

154.85  Status  of  Contracts  Filed  as  Rate  Schedules  and 

Restated 

154.86  Availability  of  Commission  Staff  for  Advice  Prior 

to  Formal  Filing 

Application 

§154.1  Application: — Obligation  to  File.  On  and  after 
December  1, 1948  every  natural-gas  company  shall  file  with 
the  Commission  and  post  in  conformity  with  the  require¬ 
ments  of  this  Part,  schedules  showing  all  rates,  and  charges 
for  any  transportation  or  sale  of  natural  gas  subject  to 
the  jurisdiction  of  the  Commission  and  the  classifications, 
practices,  rules  and  regulations  affecting  such  rates, 
charges  and  services,  together  with  all  contracts  in  any 
manner  affecting  or  relating  thereto:  Provided,  however, 
that  all  such  presently  effective  schedules  filed  with  the 
Commission  before  the  aforesaid  date  shall  be  restated  as 
set  forth  in  Section  154.82  to  conform  with  the  following 
rules  and  regulations,  and  filed  and  posted  on  or  before 
the  dates  specified  in  Section  154.83. 

Definition  of  Terms  Used  in  This  Past 

§154.11  Rate  Schedule.  The  term  “rate  schedule ’ ’  means 
a  statement  of  a  rate  or  charge  for  a  particular  classifica- 
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tion  of  transportation  or  sale  of  natural  gas  subject  to  the 
jurisdiction  of  the  Commission,  and  all  terms,  conditions, 
classifications,  practices,  rules  and  regulations  affecting 
such  rate  or  charge.  This  term  also  includes  any  contract 
for  which  special  permission  has  been  obtained  in  accord¬ 
ance  with  Section  154.52  of  this  Part. 

§154.12  Contract.  The  term  “contract”  means  any 
agreement  which  in  any  manner  affects  or  relates  to  rates, 
charges,  classifications,  practices,  rules,  regulations  or  ser¬ 
vices  for  any  transportation  or  sale  of  natural  gas  subject 
to  the  jurisdiction  of  the  Commission.  This  term  includes 
an  executed  service  agreement. 

§154.13  Service  Agreement.  The  term  “service  agree¬ 
ment”  means  an  unexecuted  form  of  agreement  for  service 
under  a  natural-gas  company’s  Tariff. 

§154.14  Tariff  or  FPC  Gas  Tariff.  The  term  “Tariff” 
or  “FPC  Gas  Tariff”  means  a  compilation,  in  book  form, 
of  all  of  the  effective  rate  schedules  of  a  particular  natural- 
gas  company,  and  a  copy  of  each  form  of  service  agreement. 

§154.15  Filing  Date.  The  term  “filing  date”  means  the 
day  on  which  a  tariff  or  part  thereof  or  a  contract  is  re¬ 
ceived  in  the  office  of  the  Secretary  of  the  Commission  for 
filing  in  compliance  with  the  requirements  of  this  Part. 

§154.16  Posting.  The  term  “posting”  means  (a)  making 
a  copy  of  a  natural-gas  company’s  Tariff  and  contracts 
available  during  regular  business  hours  for  public  inspec¬ 
tion  in  a  convenient  form  and  place  at  the  natural-gas  com¬ 
pany’s  offices  where  business  is  conducted  with  affected 
customers  and  (b)  mailing  to  each  customer  affected  a  copy 
of  such  Tariff  or  part  thereof  at  the  time  it  is  sent  to  the 
Commission  for  filing. 

In  General 

§154.21  Effective  Tariff.  The  effective  Tariff  of  a  natu- 
ral-Gas  company  shall  be  the  Tariff  filed  pursuant  to  the 
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requirements  of  this  Part,  and  permitted  by  the  Commis¬ 
sion  to  become  effective.  No  natural-gas  company  shall  di¬ 
rectly  or  indirectly,  demand,  charge,  or  collect  any  rate  or 
charge  for  or  in  connection  with  the  transportation  or  sale 
of  natural  gas  subject  to  the  jurisdiction  of  the  Commis¬ 
sion,  or  impose  any  classifications,  practices,  rules  or  regu¬ 
lations  different  from  those  prescribed  in  its  effective 
Tariff  and  executed  service  agreements  on  file  with  the 
Commission,  unless  otherwise  specifically  provided  by 
order  of  the  Commission. 

§154.22  Notice  Requirements.  All  Tariffs,  and  contracts 
or  any  parts  thereof  shall  be  filed  with  the  Commission  and 
posted  not  less  than  thirty  days  nor  more  than  sixty  days 
prior  to  the  proposed  effective  date  thereof,  unless  a  dif¬ 
ferent  period  of  time  is  permitted  by  the  Commission  in 
accordance  with  Section  154.51.  Provided,  however,  that 
no  natural-gas  company  shall  file  under  this  part  any  new 
rate  schedule  or  contract  for  the  performance  of  any  ser¬ 
vice  for  which  a  certificate  of  public  convenience  and  neces¬ 
sity  must  be  obtained  pursuant  to  Section  7(c)  of  the  Natu¬ 
ral  Gas  Act,  until  such  certificate  has  been  issued.  Nothing 
herein  shall  be  construed  as  preventing  the  natural-gas 
company  from  entering  into  any  such  agreement  prior  to 
the  granting  of  such  a  certificate. 

§154.23  Acceptance  for  Filing  not  Approval.  The  accept¬ 
ance  for  filing  of  any  Tariff,  contract  or  part  thereof  is  not 
to  be  considered  as  approval  by  the  Commission. 

§154.24  Rejection  of  Material  Submitted  for  Filing.  The 
Commission  reserves  the  right  to  reject  any  material  sub¬ 
mitted  for  filing  which  fails  to  comply  with  the  requirements 
set  forth  in  this  Part. 

§154.25  Inf ormal  Submission  for  Staff  Suggestions.  Any 
natural-gas  company  may  informally  submit  a  Tariff  or 
any  part  thereof  or  material  relating  thereto  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission  prior  to  filing. 
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§154.26  Number  of  Copies  to  be  Supplied .  Two  copies  of 
any  Tariff,  contract,  or  part  thereof,  and  material  relating 
thereto,  Certificates  of  Adoption,  and  Notices  of  Cancella¬ 
tion  or  Termination  submitted  for  filing  must  be  supplied 
to  the  Commission:  Provided,  however,  that  restatements 
filed  pursuant  to  Sections  154.81  through  154.86  shall  be 
furnished  in  quintuplicate.  All  copies  are  to  he  included 
in  one  package,  together  with  a  letter  of  transmittal  and 
other  material  and  information  required  by  these  rules, 
and  addressed  to  the  Federal  Power  Commission,  Wash¬ 
ington,  25,  D.  C.  The  Commission  reserves  the  right  to 
request  additional  copies. 

§154.27  Comments  by  Interested  Parties.  Comments 
of  any  purchaser  or  other  interested  party  concerning  any 
filing  made  pursuant  to  this  part  should  be  submitted  within 
15  days  after  the  date  of  filing.  This  Section  shall  not 
limit  any  right  to  file  protests  and  complaints. 

Foem  and  Composition  op  Tariff 

§154.31  Application.  Sections  154.32  through  154.41  after 
December  1, 1948  are  applicable  to  all  rate  schedules  there¬ 
after  filed  or  restated,  except  that  such  sections  are  only 
partially  applicable,  to  rate  schedules  filed  under  Section 
154.52.  (A  form  of  an  assembled  Tariff  is  available  .upon 
request.) 

§154.32  Form,  Type,  and  Size.  The'  Tariff  shall  be  printed, 
typewritten  or  otherwise  reproduced  on  SV2  by  11  inch 
sheets  of  a  durable  paper  so  as  to  result  in  a  clear  and  per¬ 
manent  record.  The  sheets  of  the  Tariff  shall  be  ruled  to 
set  off  borders  of  l1/*  inches  on  top,  bottom  and  left  sides 
and  Vz  inch  on  the  right  side,  punched  on  the  left  side  and 
assembled  in  a  binder. 

§154.33  Binder,  Title  Page  and  Arrangements.  The 
binder  shall  show  on  the  front  cover : 
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FPC  Gas  Tariff 
Original  Volume  No.  1 

OF 

(Name  of  Natural-Gas  Company) 

Filed  With 

Federal  Power  Commission 

If  it  is  advisable  to  submit  the  Tariff  in  two  or  more  vol¬ 
umes,  the  volumes  shall  be  identified  by  “Original  Volume 
No.  1”,  “Original  Volume  No.  2”,  etc.,  directly  below  the 
words  “FPC  Gas  Tariff.”  Rate  Schedules  for  which  spe¬ 
cial  exception  has  been  obtained  under  Section  154.52  may 
be  filed  in  a  separate  volume  as  part  of  the  Tariff. 

When  any  volume  of  a  Tariff  is  to  be  superseded  or  re¬ 
placed  in  its  entirety,  the  replacing  volume  shall  show 
prominently  on  the  Binder  and  the  Title  Page  the  Volume 
number  being  superseded  or  replaced,  as  for  example : 

FPC  Gas  Tariff 
First  Revised  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 

The  first  page  shall  be  a  title  page  which  shall  carry  the 
information  shown  on  the  cover  and,  in  addition,  the  name, 
title,  and  address  of  the  person  to  whom  communications 
concerning  the  Tariff  should  be  sent. 

All  sheets  except  the  Title  Page  shall  have  the  following 
information  placed  in  the  margins : 

(a)  Identification — At  the  left  above  the  top  marginal  rul¬ 
ing,  the  exact  name  of  the  company  shall  be  shown, 
under  which  shall  be  set  forth  the  words  “FPC  Gas 
Tariff,”  together  with  volume  identification  where  ap¬ 
plicable. 

(b)  Numbering  of  Sheets — At  the  right  above  the  top 
marginal  ruling,  the  sheet  number  shall  appear  after 
the  words  “Original  Sheet  No.  ...”  All  sheets  in  the 
originally  filed  Tariff  shall  be  numbered  consecutively 
beginning  with  the  Table  of  Contents  as  “Original 
Sheet  No.  1”. 
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Revised  or  superseding  sheets  shall  be  numbered 
“ _ Revised  Sheet  No . ”  below  which  shall  ap¬ 
pear  * 1  Superseding Sheet  No . ”  The  first 

blank  above  shall  show  the  number  of  the  revision  (i.e., 
First,  Second,  etc.)  and  the  sheet  number  shall  be  the 
same  as  the  sheet  replaced.  The  third  and  fourth  blanks 
shall  be  filled  according  to  the  numbering  of  the  Sheet 
replaced. 

Sheets  which  are  to  be  inserted  between  two  consecu¬ 
tively  numbered  sheets  shall  be  designated  “  Original 

Sheet  No . ”,  with  the  blank  space  filled  with  the 

appropriate  number  and  a  letter  to  indicate  an  inser¬ 
tion.  Illustration:  Three  sheets  which  would  come 
between  original  sheets  8  and  9  would  be  designated 
“Original  Sheet  No.  8A”,  “Original  Sheet  No.  8B”, 
and  “Original  Sheet  No.  8C.” 

(c)  Issuing  Officer  and  Issued  Bate — On  the  left  below  the 
lower  marginal  ruling,  shall  be  placed  “Issued  by:” 
followed  by  the  name  and  title  of  the  person  authorized 
to  issue  the  sheet.  Immediately  below  shall  be  placed 
“Issued  on”  followed  by  the  date  of  issue. 

(d)  Effective  Bate — On  the  right  below  the  lower  marginal 
ruling  shall  be  placed  “Effective:”  followed  by  the 
specific  effective  date  desired  by  the  company. 

(e)  Sheets  Filed  to  Comply  with  Commission  Orders — 

Sheets  which  are  filed  to  make  effective  rate  schedules 
or  provisions  ordered  by  the  Commission  shall'carry 
the  following  notation  in  the  bottom  margin:  “Issued 
to  comply  with  Order  of  the  Federal  Power  Commis¬ 
sion,  Docket  No . ,  dated . ” 

§154.34  Composition  of  Tariff.  The  Tariff  shall  contain, 
in  the  order  named,  sections  setting  forth  a  Table  of  Con¬ 
tents,  a  Preliminary  Statement,  a  Map  of  the  System,  the 
Rate  Schedules,  General  Terms  and  Conditions,  Form  of 
Service  Agreement  and  an  Index  of  Purchasers :  Provided, 
however,  that  Rate  Schedules  for  which  special  exception 
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has  been  obtained  under  Section  154.52  may  be  filed  in  a 
separate  volume  as  permitted  by  Section  154.33. 

Bate  schedules  shall  be  grouped  according  to  class  and 
numbered  serially  within  each  group,  using  a  letter  before 
the  serial  number  to  indicate  the  class  of  service.  For  ex¬ 
ample,  G-l,  G-2  may  be  used  for  general  service;  CD-I, 
CD-2  for  contract  demand  service ;  1-1, 1-2,  for  interruptible 
service:  T-l,  T-2  for  transmission  service;  X-l,  X-2  for 
schedules  for  which  special  exception  has  been  obtained. 

§154.35  Table  of  Contents.  The  Table  of  Contents  shall 
contain  a  list  of  the  rate  schedules  and  other  sections  in  the 
order  in  which  they  appear,  showing  the  sheet  number  of 
the  first  page  of  each  section.  The  list  of  rate  schedules 
shall  consist  of  (a)  the  symbol  designation  of  each  rate 
schedule,  (b)  a  very  brief  description  of  the  service,  and 
(c)  the  sheet  number  of  the  first  page  of  each  rate  schedule. 

§154.36  Preliminary  Statement.  The  Preliminary  State¬ 
ment  shall  contain  a  brief  general  description  of  the  com¬ 
pany’s  operations  and  may  also  contain  a  general  explana¬ 
tion  of  its  policies  and  practices.  No  general  rules  and  reg¬ 
ulations  shall  be  included  in  the  Preliminary  Statement, 
nor  any  material  necessary  for  the  interpretation  or  appli¬ 
cation  of  the  rate  schedules. 

§154.37  Map.  The  Map  shall  show  on  a  single  sheet,  if 
practicable,  the  general  geographic  location  of  the  com¬ 
pany’s  principal  pipe  line  facilities  and  of  the  points  at 
which  service  is  rendered  under  the  Tariff.  "Where  the 
company’s  rate  schednles  are  generally  available  by  area, 
the  boundary  lines  of  the  rate  zones  or  rate  areas  should  be 
shown  and  the  areas  or  zones  identified.  The  map  shall  be 
revised  annually  to  reflect  major  changes  if  any. 

§154.38  Composition  of  Rate  Schedvle.  The  sheets  of  a 
rate  schedule  shall  contain  a  statement  of  a  rate  or  charge 
and  all  terms  and  conditions  governing  its  application,  ar¬ 
ranged  as  follows :  . 


241 


(a)  Title — Each  rate  schedule  shall  have  a  title  consisting 
of  a  designation  (see  §154.34),  and  a  statement  of  the 
type  or  classification  of  service  to  which  it  is  applicable. 

(b)  Availability — This  paragraph  shall  describe  the  condi¬ 
tions  nnder  which  the  rate  is  available,  and,  if  neces¬ 
sary,  the  geographic  zone  in  which  available. 

• 

(c)  Applicability  and  Character  of  Service — This  para¬ 
graph  shall  fully  describe  the  kind  or  classification  of 
service  to  be  rendered. 

(d)  Statement  of  Rate — Except  as  permitted  in  Sections 
154.52  and  154.82,  all  rates  shall  be  clearly  stated  in 
cents  or  in  dollars  and  eents  per  unit.  Only  the  rates 
and  charges  to  be  used  in  current  billing  shall  be  in¬ 
cluded  in  the  rate  schedules. 

A  rate  having  more  than  one  part  shall  have  each 
part  set  out  separately  under  appropriate  headings 
such  as:  Demand  Charge,  Commodity  Charge,  etc. 
The  Minimum  Bill  and  other  provisions  affecting 
•  charges  shall  not  be  included  in  this  paragraph,  but 
shall  be  included  in  subsequent  paragraphs. 

No  Buie,  regulation,  exception  or  condition  such  as 
tax,  commodity  price  index,  wholesale  price  index,  pur¬ 
chased  gas  cost  adjustment  clauses  or  other  similar 
price  adjustments  or  periodic  changes  shall  be  included 
in  the  rate  schedule  or  any  other  part  of  the.  Tariff 
which  in  any  way  purports  to  effect  a  modification  or 
change  of  any  rate  or  charge  specified  in  the  rate 
schedule,; or  the  substitution  therefor  of  any  other  rate 
or  charge :  Provided,  however,  a  natural-gas  company 
may  state  in  the.  service  agreement  or  in  rate  schedules 
filed  pursuant  to  Section  154h2  that  it  is  or  will  he  its 
privilege,  under  certain  specified  conditions,  to  propose 
to  the  Commission  a  modification,  change  or  substitu¬ 
tion  of  the  then  effective  rate  or  charge :  Provided  fur¬ 
ther,  that  no  such  clause  may  effectuate  a  change  in  an 
effective  rate  or  charge  except  in  the  manner  provided 
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in  Section  4  of  the  Natural  Gas  Act,  as  amended,  and 
these  regulations. 

(e)  Minimum  Bill — The  Minimum  Bill  heading  shall  ap¬ 
pear  on  every  rate  schedule  followed  by  the  word 
“None”  if  no  minimum  bill  is  provided. 

(f)  Other  Provisions— All  other  major  provisions  govern¬ 
ing  the  application  of  the  rate  schedule,  such  as  Deter¬ 
mination  of  Billing  Demand,  Contract  Demand,  Heat 
Content,  Measurement  Base,  shall  be  set  forth  simi¬ 
larly  with  appropriate  headings,  or  if  appropriate, 
they  may  be  incorporated  by  reference  to  the  appli¬ 
cable  general  terms  and  conditions. 

(g)  Applicable  General  Terms  and  Conditions — This  sub¬ 
section  shall  list  by  reference  the  General  Terms  and 
Conditions  set  forth  in  the  following  section  which  ap¬ 
ply  to  the  particular  rate  schedule. 

§154.39  General  Terms  and  Conditions.  This  section  shall 
contain  provisions  which  apply  to  all  or  any  of  the  rate 
schedules  and  which  may  more  conveniently  be  arranged 
in  a  separate  section  of  the  Tariff.  Subsections  and  para¬ 
graphs  shall  be  numbered  for  convenient  reference. 

§154.40  Composition  of  Service  Agreement.  There  shall 
be  submitted  as  part  of  the  Tariff  an  unexecuted  copy  of 
each  form  of  service  agreement.  The  service  agreement 
forms  should  provide  for  insertion  of  such  items  as  the 
Name  of  the  Purchaser,  Service  to  be  Rendered,  Area  to  be 
Served,  Maximum  Obligation  to  Deliver,  Delivery  Points, 
Delivery  Pressure,  Applicable  Rate  Schedules  by  reference 
to  the  Tariff,  Effective  Date  and  Term,  and  Identification 
of  any  prior  agreements  being  superseded. 

§154.41  Index  of  Purchasers.  The  Index  of  Purchasers 
shall  contain  an  alphabetical  list  of  all  purchasers  under 
the  Tariff,  showing  for  each  the  rate  schedule  or  schedules 
under  which  service  is  rendered,  and  the  following  infor- 
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mation  concerning  the  contract:  (a)  the  date  of  execution, 
(b)  the  effective  date  and  (c)  the  term. 

The  Index  of  Purchasers  shall  he  kept  current  by  filing 
new  or  revised  sheets  within  60  days  of  any  change. 

Special  Permissions 

§154.51  Waiver  of  Notice  Requirements.  Upon  applica¬ 
tion  and  for  good  cause  shown,  the  Commission  may  by 
order  provide  that  a  Tariff,  contract  or  part  thereof  shall 
be  effective  on  less  than  30  days  notice.  The  Commission, 
upon  request  and  for  good  cause  shown,  may  permit  a 
Tariff,  contract  or  part  thereof  to  be  filed  prior  to  sixty 
days  before  the  proposed  effective  date. 

§154.52  Exception  to  Form  cmd  Composition  of  Tariff. 
Upon  application  and  for  good  cause  shown,  the  Commis¬ 
sion  may  permit  special  rate  schedules  to  be  filed  in  the 
form  of  an  agreement  in  the  case  of  special  operating  ar¬ 
rangements  such  as  for  exchange  or  transportation  of 
natural  gas ;  or  for*  the  sale  of  gas  at  charges  computed  on 
a  cost-formula  basis,  which  charges  need  not  be  stated  in 
cents  or  in  dollars  and  cents  per  unit.  Such  rate  schedules 
shall  conform  to  the  Form,  Type  and  Size  specified  in  Sec¬ 
tion  154.32  and  shall  contain  on  each  sheet  the  marginal 
notations  specified  in  Section  154.33.  In  addition  each  such 
rate  schedule  shall  contain  a  title  page  which  shall  show  its 
designation,  the  parties  to  the  agreement,  the  date  of  agree¬ 
ment  and  a  brief  generalized  description  of  services  to  be 
rendered.  Such  rate  schedules  shall  not  contain  any  sup¬ 
plements.  Any  modifications  shall  be  by  revised  or  insert 
sheets. 

Such  rate  schedules  may  be  included  in  a  separate  volume 
of  the  Tariff,  which  shall  contain  a  table  of  its  contents. 
This  Table  of  Contents  shall  also  be  incorporated  with  the 
Table  of  Contents  of  other  volumes. 

Method  op  Submission  fob  Filing 

§154.61  Application.  Sections  154.62  through  . 154.65,  ex¬ 
cept  as  hereinafter  otherwise  specifically  provided,  apply 
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to  all  Tariffs,  executed  service  agreements,  or  parts  thereof 
which  are  filed  after  December  1, 1948. 

§154.62  Material  Submitted  with  Initial  Rate  Schedule  or 
Executed  Service  Agreement.  With  the  filing  of  any  initial 
Rate  Schedule  or  executed  service  agreement  not  supersed¬ 
ing  or  making  any  change  in  a  rate  schedule,  executed 
service  agreement,  or  part  thereof  already  on  file,  there 
shall  be  included  a  letter  of  transmittal  containing  a  list  of 
the  material  inclosed,  the  date  on  which  such  filing  is  pro¬ 
posed  to  become  effective,  and  a  list  of  the  purchasers  to 
whom  it  has  been  mailed :  Provided,  however,  that  the  pro¬ 
visions  of  this  section  shall  not  be  applicable  to  filings  made 
pursuant  to  Sections  154.81  through  154.86. 

In  addition,  the  following  material  shall  be  submitted 
where  applicable : 

(a)  Statement  of  the  Reasons  for  Initial  Rate  Schedule : — 
A  statement  of  the  nature,  and  the  reason  for  such  pro¬ 
posed  initial  rate  schedule.  Data  submitted  in  re¬ 
sponse  to  subsequent  items  may  be  included  by  refer¬ 
ence  as  a  part  of  the  response  to  this  item. 

(b)  Estimate  of  Sales  and  Revenues  Under  an  Initial  Rate 
Schedule  or  Executed  Service  Agreement — An  esti¬ 
mate  of  sales  or  transportation  performed  and  reve¬ 
nues  thereunder,  by  months,  for  the  12  months  imme¬ 
diately  succeeding  the  proposed  effective  date.  The 
estimate  shall  be  subdivided  by  rate  schedules,  classes 
of  service,  customers  and  delivery  points,  when  more 
than  one  is  involved.  Such  data  shall  include  estimates 
of  actual  and  hilling  quantities,  that  are  to  be  used  to 
compute  the  charges,  such  as  actual  demands,  billing 
demands,  volumes,  heat  content,  and  other  determi¬ 
nants. 

(c)  Basis  of  the  Rate  or  Charge  Proposed  in  Initial  Rate 
Schedule — A  statement  shall  be  submitted  explaining 
the  basis  used  in  arriving  at  the  proposed  rate  or 
charge.  Such  statement  shall  clearly  show  whether 
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such  rate  or  charge  results  from  negotiation,  cost  of 
service  determination,  competitive  factors,  or  others, 
and  shall  give  the  nature  of  any  studies  which  have 
been  made  in  connection  therewith.  If  all  or  any  por¬ 
tion  of  such  information  has  already  been  submitted 
to  the  Commission,  specific  reference  thereto  should  be 
made. 

§154.63  Material  Submitted  with  Changes  in  a  Tariff , 
Executed  Service  Agreement  or  Part  Thereof.  With  the 
filing  of  any  Tariff,  executed  service  agreement  or  part 
thereof  which  changes  or  supersedes  any  Tariff,  contract  or 
part  thereof  on  file  with  the  Commission,  there  shall  be  in¬ 
cluded  a  letter  of  transmittal  containing  a  list  of  the  ma¬ 
terial  inclosed,  the  date  on  which  such  filing  is  proposed  to 
become  effective,  and  a  list  of  the  purchasers  to  whom  it  has 
been  mailed :  Provided,  however,  that  the  provisions  of  this 
Section  shall  not  be  applicable  to  filings  made  pursuant  to 
Sections  154.81  through  154.86,  unless  such  filing  results 
in  a  change  in  rate,  charge,  classification  or  service. 

In  addition,  the  following  material  is  to  be  submitted 
where  applicable : 

(a)  Statement  of  Reasons  for  Change  in  Tariff ,  Contract, 
or  Part  Thereof— A  statement  of  the  nature,  the  rea¬ 
sons  and  the  basis  for  the  proposed  change.  Data  sub¬ 
mitted  in  response  to  subsequent  items  may  be  included 
by  reference  as  part  of  the  response  to  this  item. 

(b)  Comparison  of  Sales  and  Revenues  if  Change  in  Rate 
or  Charge  Involved — A  comparative  statement  of  sales 
made  or  transportation  performed  and  revenues  there¬ 
from,  by  months,  under  the  present  and  the  proposed 
Tariff,  contract,  or  part  thereof,  each  applied  to  the 
transactions  for  the  twelve  months  immediately  pre¬ 
ceding  and  for  the  twelve  months  immediately  succeed¬ 
ing  the  proposed  effective  date  of  the  change  in  Tariff, 
contract  or  part  thereof.  Actual  data  shall  be  used 
as  far  as  possible,  and  any  estimated  data  should  be 
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designated  as  such.  The  statement  shall  be  subdivided 
by  rate  schedules,  classes  of  service,  customers,  and 
delivery  points  when  more  than  one  is  involved.  Such 
data  shall  include  actual  and  billing  quantities  that  are 
used  to  compute  the  charges,  such  as  actual  demands, 
billing  demands,  volumes,  heat  content  and  other  deter¬ 
minants. 

(c)  Rate  Increase  Applications — If  the  proposed  change  in 
Tariff,  contract  or  part  thereof  will  result  in  an  in¬ 
crease  in  rates  or  charges,  there  shall  be  submitted  in 
support  of  the  proposed  increased  rate  or  charge  a 
statement  showing  the  cost  of  service  for  the  entire 
system,  and  also  the  cost  allocated  to  the  particular 
service  or  classification  for  which  the  increase  in  rates 
or  charges  is  proposed,  together  with  an  explanation 
of  the  allocation  methods. 

The  information  submitted  in  the  statement  shall 
show  for  the  most  recent  12-month  period  or  calendar 
year: 

(1)  The  original  cost  of  facilities  and  the  depreciation  re¬ 
serve,  segregated  functionally  by  major  account  classi¬ 
fications. 

(2)  Working  capital  including  materials  and  supplies,  with 
an  explanation  of  the  method  of  derivation  thereof. 

(3)  Any  other  items  claimed  as  part  of  the  rate  base.  Such 
other  items  should  be  identified  by  major  account  clas¬ 
sifications. 

(4)  Gas  operating  expenses  segregated  functionally  by 
major  account  classifications. 

(5)  Annual  charges  for  depreciation  segregated  according 
to  each  major  account  classification  shown  in  (1) 
above ;  the  annual  depreciation  rates  used  in  computing 
such  charges;  and  the  method  of  determining  such  de¬ 
preciation  rates. 
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(6)  Taxes  charged  to  gas  operations,  classified  under  ap¬ 
propriate  headings  of  Federal,  State  and  local,  with 
appropriate  subclassification.  There  should  be  shown 
herein  any  increases  in  taxes  estimated  to  result  from 
the  proposed  rate  increase,  together  with  the  method 
of  derivation  of  the  estimated  amount  of  such  tax  in¬ 
crease. 

(7)  Rate  of  return  claimed  as  reasonable,  and  the  resulting 
amount  of  return. 

(8)  Cost  of  service  as  developed  from  above  items. 

(9)  Relationship  between  the  proposed  Tariff  or  part 
thereof  which  results  in  an  increase  in  rates  or  charges, 
and  the  costs  allocated  to  the  particular  service  or  clas¬ 
sification. 

(10)  Gas  operating  revenues  segregated  functionally  by 
major  account  classifications. 

The  statement  shall  show,  by  major  account  classi¬ 
fications,  any  significant  changes  in  costs  experienced 
during  the  period  for  which  the  above  information  is 
submitted,  or  which  are  anticipated  in  the  future,  with 
an  explanation  of  the  reasons  therefor. 

(d)  Submission  of  Material  by  Reference — If  all  or  any 
portion  of  the  information  called  for  by  sub-sections 
(a)  through  (d)  of  this  Section  has  already  been  sub¬ 
mitted  to  the  Commission  specific  reference  thereto 
may  be  made  in  lieu  of  resubmission  in  response  to 
these  requirements. 

(e)  Change  in  Executed  Service  Agreement — Agreements 
intended  to  effect  a  change  or  revision  of  an  executed 
service  agreement  shall  be  in  the  form  of  a  supersed¬ 
ing  executed  service  agreement  only.  Service  agree¬ 
ments  shall  not  contain  any  supplements. 

§154.64  Cancellation  or  Termination.  When  a  filed 

Tariff,  contract  or  part  thereof  is  proposed  to  be  cancelled 
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or  is  to  terminate  by  its  own  terms  and  no  new  Tariff,  exe¬ 
cuted  service  agreement  or  part  thereof  is  to  be  filed  in  its 
place,  the  natural-gas  company  shall  notify  the  Commission 
of  the  proposed  cancellation  or  termination  on  the  form  in¬ 
dicated  in  Section  250.2  or  250.3,  whichever  is  applicable, 
at  least  thirty  days  prior  to  the  proposed  effective  date  of 
such  cancellation  or  termination.  A  copy  of  such  notice  to 
the  Commission  shall  be  duly  posted.  With  such  notice,  the 
company  shall  submit  a  statement  showing  the  reasons  for 
the  cancellation  or  termination,  a  list  of  the  affected  pur¬ 
chasers  to  whom  the  notice  has  been  mailed,  the  sales  made 
or  transportation  performed  and  revenues  therefrom,  by 
months,  for  the  twelve  months  immediately  preceding  the 
proposed  effective  date  of  the  cancellation  or  termination. 
Actual  data  shall  be  used  as  far  as  possible,  and  any  esti¬ 
mated  data  should  be  designated  as  such.  Such  statement 
shall  be  subdivided  by  rate  schedules,  classes  of  service, 
customers  and  delivery  points  when  more  than  one  is  in¬ 
volved.  Provided,  however,  that  the  filing  of  such  notice 
shall  not  be  construed  as  compliance  with  the  requirements 
of  Section  7(b)  of  the  Natural  Gas  Act. 

§154.65  Adoption  of  Tariff  by  Successor.  Whenever  the 
Tariff  or  contracts  of  a  natural-gas  company  are  to  be 
adopted  by  another  company  or  person  as  a  result  of  an 
acquisition  or  merger,  authorized  by  appropriate  certificate 
of  public  convenience  and  necessity,  or  for  any  other  rea¬ 
son,  the  succeeding  company  shall  file  with  the  Commission 
and  post  within  thirty  days  after  such  succession  a  Cer¬ 
tificate  of  Adoption  on  the  form  prescribed  in  Section  250.4. 
Within  ninety  days  after  such  notice  is  filed,  the  succeeding 
company  shall  file  a  Tariff  with  the  sheets  bearing  the  cor¬ 
rect  name  of  the  successor  company,  to  replace  the  Tariff 
previously  adopted. 

Restatement  of  Schedules  Filed  Prior  to 
December  1, 1948 

§154.81  Application.  Sections  154.82  through  154.86  ap¬ 
ply  to  effective  schedules  of  rates,  charges,  classifications, 
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practices,  regulations  and  contracts  for  the  transportation 
or  sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission  filed  prior  to  December  1, 1948  which  have  not  been 
prepared  in  accordance  with  Sections  154.31  through  154.41, 
and  for  which  special  exception  has  not  been  obtained  under 
Section  154.52. 

§154.82  Requirement  for  Restatement.  All  effective  sched¬ 
ules  of  rates,  charges,  classifications,  practices,  regulations, 
and  contracts  not  prepared  in  accordance  with  Sections 
154.31  through  154.41  shall  he  restated  and  filed  as  parts  of 
a  Tariff  in  accordance  with  said  sections  on  or  before  the 
dates  specified  in  Section  154.83  and  duly  posted  at  the  time 
of  filing:  Provided,  however,  that  price  provisions  which 
cannot  be  restated  in  cents  or  in  dollars  and  cents  per  unit, 
as  required  by  Section  154.38(d),  without  effecting  a  change 
in  rates  or  charges  may  be  retained  in  effect  without 
change.  Provided,  further,  that  when  necessary,  pending 
completion,  of  restatement  within  the  time  provided  for  by 
Section  154.83,  schedules  may  he  filed  in  accordance  with 
Part  154  as  in  effect  prior  to  December  1, 1948. 

§154.83  Filing  Date  of  Restatements.  Natural  gas  com¬ 
panies  shall  file,  in  quintuplicate,  restatements  of  their  rate 
schedules  as  parts  of  Tariffs  on  or  before  the  dates  speci¬ 
fied  below,  unless  an  extension  of  time  is  granted  by  the 
Commission  upon  application  and  for  good  cause  shown : 
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Companies  Making  Their 
Major  Sales  in 

Colorado,  Idaho,  Illinois, 
Indiana,  Iowa,  Michigan, 
Minnesota,  Missouri,  Mon¬ 
tana,  Nebraska,  North  Da¬ 
kota,  Ohio,  South  Dakota, 
Utah,  West  Virginia,  Wis¬ 
consin,  Wyoming 

Alabama,  District  of  Colum¬ 
bia,  Florida,  Georgia,  Ken¬ 
tucky,  Maryland,  New  York, 
New  Jersey,  North  Carolina, 
Pennsylvania,  Tennessee, 
Virginia 

Arizona,  Arkansas,  Cali¬ 
fornia,  Kansas,  Louisiana, 
Mississippi,  New  Mexico, 
Oklahoma,  Texas 


Date 


On  or  before  March  1,  1949 


On  or  before  April  1,  1949 


On  or  before  May  2,  1949 


With  the  filing  of  such  restatement  there  shall  be  in¬ 
cluded  a  letter  of  transmittal  containing  a  list  of  the  ma¬ 
terial  inclosed  and  a  list  of  the  purchasers  to  whom  it  has 
been  mailed. 


§154.84  Plan  of  Restatement.  The  restatement  shall  con¬ 
tain  the  provisions  of  schedules  of  rates,  charges,  classifica¬ 
tions,  practices,  regulations  and  contracts  effective  on  the 
date  the  Tariff  is  filed.  However,  concurrent  with  the  re¬ 
statement,  a  natural-gas  company  may  propose  changes  in 
rates,  charges,  classifications,  services,  practices,  rules  and 
regulations  in  accordance  with  Section  154.63  of  this  Part. 
Differences  in  the  phraseology  of  schedules  should  he  rec¬ 
onciled  whenever  possible.  The  effective  date  to  be  shown 
on  the  Tariff  sheets  shall  he  that  desired  by  the  company, 
but  not  less  than  30  days  nor  more  than  60  days  after  filing 
pursuant  to  Section  154.83. 
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§154.85  Status  of  Contracts  Filed  as  Rate  Schedules  and 
Restated.  Each  contract,  which  is  now  filed  as  an  effective 
rate  schedule,  may  be  continued  in  effect  and  shall  be  con¬ 
sidered  as  an  executed  service  agreement  to  the  extent  that 
the  provisions  thereof  are  not  superseded  by  or  in  conflict 
with  other  applicable  provisions  of  the  Rate  Schedules  and 
General  Terms  and  Conditions  of  the  Tariff,  until  such 
contract  expires  by  its  presently  provided  terms  or  is  re¬ 
placed  by  an  executed  service  agreement  in  a  form  con¬ 
tained  in  the  Tariff:  Provided,  however,  that  the  natural- 
gas  company,  concurrent  with  the  filing  of  the  Tariff,  shall 
submit,  for  insertion  in  front  of  each  such  contract,  a  state¬ 
ment  identifying  the  provisions  thereof  which  are  not  su¬ 
perseded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Conditions 
of  the  Tariff  and  which  are  to  remain  in  effect. 

Provided  further,  however,  that  agreements  intended  to 
effect  a  change  or  amendment  in  such  contract  may  be  made 
only  by  the  execution  of  a  form  of  service  agreement  con¬ 
tained  in  the  Tariff. 

§154.86  Availability  of  Commission  Staff  for  Advice 
Prior  to  Formal  Filing.  Any  natural-gas  company  restat¬ 
ing  its  schedules  in  accordance  with  Section  154.82  may 
informally  submit  a  Tariff  or  any  part  thereof  for  the  sug¬ 
gestions  of  the  staff  of  the  Commission,  or  may  confer  with 
the  staff  of  the  Commission  to  obtain  advice  on  any  prob¬ 
lem  of  restatement,  prior  to  submission  of  the  Tariff  to  the 
Commission  for  filing  and  posting. 

Part  155— Contracts  and  Rate  Schedules  for  Direct 

Industrial  Sales 

§155.1  Contracts  and  Rate  Schedules  for  Direct  Indus¬ 
trial  Sales.  Every  natural-gas  company  shall  currently 
furnish  to  the  Commission  two  full  and  complete  copies  of 
every  contract  and  the  amendments  thereto,  presently  or 
hereafter  effective,  for  the  direct  sale  of  natural  gas  to  in¬ 
dustrial  consumers  for  consumption  where  such  contract 
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involves  the  sale  of  100,000  Mcf  per  year  or  more,  together 
with  all  rate  schedules,  agreements,  leases  or  other  writ¬ 
ings,  tariffs,  classifications,  services,  rules,  and  regulations 
relative  to  such  sale;  provided,  however,  that  when  such 
a  presently  filed  contract  is  renewed  or  extended  on  identi¬ 
cal  terms  except  as  to  the  period  during  which  it  is  to  be  in 
effect,  the  natural-gas  company  may  notify  the  Commission 
of  such  renewal  or  extension  by  letter,  in  duplicate,  stating 
the  date  of  the  renewal  or  extension  agreement  and  the 
period  during  which  it  is  to  be  in  effect,  instead  of  furnish¬ 
ing  to  the  Commission  two  copies  of  such  renewal  or  ex¬ 
tension  agreement.  In  addition,  every  natural-gas  com¬ 
pany  shall  furnish  to  the  Commission  in  October  of  each 
year,  two  full  and  complete  lists  of  all  direct  industrial  con¬ 
sumers  using  3,000  Mcf  or  more  during  any  month  of  the 
12  months  ended  with  the  preceding  August,  but  less  than 
100,000  Mcf  per  year,  showing  name,  location,  type  of  ser¬ 
vice  such  as  firm  or  interruptible,  and  maximum  monthly 
use  during  the  12-month  period. 

Subchapter  G — Approved  Forms,  Natural  Gas  Act 
Part  250 — Forms 

•  ••••••••# 

Sec. 

250.2  Form  of  Proposed  Cancellation  of  tariff  or  Part 
Thereof  (See  Sec.  154.64) 

250.3  Form  of  Proposed  Cancellation  or  Termination  of 
Contract  or  Part  Thereof  (See  Sec.  154.64) 

250.4  Form  of  Certificate  of  Adoption  (See  Sec.  154.65) 

•  ••*•••••• 
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Sec.  250.2 — Form  op  Proposed  Cancellation  of  Tariff  or 
Part  Thereof  (See  Sec.  154.64) 

Name  of  Company  - Revised  Sheet  No. 

FPC  Gas  Tariff  Original 

Volume  No .  Superseding-Sheet(s)  No. 

Cancellation  of  Tariff 

Notice  is  hereby  given  that  effective  To  he  used  for 
(date),  FPC  Gas  Tariff  of  (Name  of  cancellation  of 
Company),  is  to  be  cancelled.  an  entire  Tariff 

Cancellation  of  Rate  Schedule .  • 

Notice  is  hereby  given  that  effective  To  be  used  when 
(date),  Rate  Schedule  ....  constituting  an  entire  Rate 

_ Sheet (s)  No.(s)  _ of  the  FPC  Schedule  is  to 

Gas  Tariff  of  (Name  of  Company)  is  to  be  cancelled, 
be  cancelled. 


Cancellation  of  Sheet  No. 

Notice  is  hereby  given  that  effective  To  be  used  for 

(date),  Sheet(s)  No(s) . of  the  FPC  cancellation  of 

Gas  Tariff  of  (Name  of  Company)  is  to  individual  sheets 
be  cancelled. 

Issued  by:  (Name  and  Title  of  Issuing  Officer) 

Effective:  (Date) 

Issued  on : 


Sec.  250.4 — Form  of  Certificate  of  Adoption 
(See  Sec.  154.65) 


The . 

(Exact  name  of  company  or  person)  (address) 

effective . hereby  adopts, 


(Effective  date  of  adoption) 

ratifies,  and  makes  its  own,  in  every  respect,  the  tariff  and 
contracts  listed  below,  which  have  heretofore  been  filed 
with  the  Federal  Power  Commission  by . 


(Exact  name  of  predecessor) 
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(Here  identify  the  Tariff  and  contracts  adopted.) 


(Name  of  Successor) 

By  . 


(Title) 

Dated . ,  194 — 

Sec.  250.3 — Form  of  Proposed  Cancellation  or  Termina¬ 
tion  of  Contract  or  Part  Thereof  (See  Sec.  154.64) 

Notice  is  hereby  given  that  effective  the . day 


of . . . ,  the  contract  with 

. * . > 

(Name  of  Purchaser  or  Purchasers) 

dated .  and  relating  to  service 


under  rate  schedule  (s) 


(Here  identify  the  rate  schedule (s),  giving  sheet  numbers  in  the  Tariff) 


is  to  be 


(Specify  whether  it  automatically  terminates  by  its 


terms  or  is  to  be  cancelled  by  action  of  the  parties.) 


(Name  of  natural-gas  company  filing 
notice) 

By  . 


> 


(Title) 

194.... 


Dated 
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EXHIBIT  17 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Claude  L.  Draper,  Leland  Olds  and  Harrington  Wimberly. 


November  12,  1948 


In  the  Matter  of 
Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the  Com¬ 
mission 


Order  Amending  Order  No.  144  Amending  the  Commission’s 
General  Rules  and  Regulations 

Upon  consideration  of  the  Commission’s  Order  No.  144, 
issued  October  30,  1948,  amending  its  General  Rules  and 
Regulations. 

The  Commission  orders  that: 

Said  order  be  and  it  is  hereby  amended  by  adding  a  para¬ 
graph  thereto  as  follows : 

(D)  Section  153.8  of  Part  153,  all  of  Part  154,  of  Sub- 
chapter  E,  and  Sections  250.2,  250.3  and  250.4  of 
Part  250  of  Subchapter  G,  of  the  Commission’s 
Rules  and  regulations  prescribed  by  Order  No. 
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141,  effective  January  1,  1948,  be  and  they  are 
hereby  declared  superseded  after  November  30, 
1948,  by  the  new  and  amended  sections  referred  to 
in  paragraph  (A)  hereof. 

By  the  Commission  /s/  Leon  M.  Fxjquay, 

Secretary. 

Date  of  Issuance:  November  17,  1948 
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EXHIBIT  18 

UNITED  STATES  OP  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


(18  CFR,  Parts  153, 154,  155  and  250) 


Petition  for  Re-hearing  on  Behalf  of  United  Gas  Pipe 

Line  Company 

Now  comes  United  Gas  Pipe  Line  Company,  hereinafter 
called  “Respondent/ ’  and  respectfully  shows  that  Order 
No.  144  and  the  regulations  issued  thereunder  and  attached 
thereto  under  date  of  October  30, 1948,  are  contrary  to  law, 
and  Respondent  is  aggrieved  and  injured  thereby  and  a 
re-hearing  should  be  granted  herein  because  of  errors  in 
said  order  and  regulations  which  are  hereinafter  concisely 
specified  as  follows,  to-wit: 

1. 

The  basic  effect  of  said  order  and  regulations  with  re¬ 
spect  to  contracts  affecting  the  transportation,  exchange, 
purchase  or  sale  of  natural  gas  over  which  the  Federal 
Power  Commission  has  jurisdiction  is  as  to:  (a)  existing 
contracts  which  are  lawfully  in  effect  and  on  file  with  the 
Commission  and  as  to  (b)  future  amendments  and  supple¬ 
ments  to  existing  contracts  and  future  new  contracts  like¬ 
wise  affecting  natural  gas  over  which  the  Commission  has 
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jurisdiction;  to  change,  modify,  restrict,  eliminate  or  pro¬ 
hibit  same  all  in  violation  of  the  Natural  Gas  Act  and  par¬ 
ticularly  Section  5  (a)  thereof. 

2. 

No  evidence  has  been  taken  in  this  proceeding  and  Re¬ 
spondent  and  the  other  natural  gas  companies  affected  by 
the  new  regulations  have  not  been  permitted  to  put  any  wit¬ 
nesses  on  the  stand  or  to  cross-examine  any  witnesses  ap¬ 
pearing  against  them  or  on  behalf  of  the  Federal  Power 
Commission,  and  yet,  all  of  said  gas  purchase  and  gas  sales 
contracts  will  eventually,  by  the  impact  of  said  regulations, 
be  required  to  be  re-written  and  re-stated  as  specified  in 
said  regulations,  without  any  hearing  and  without  any  find¬ 
ing  of  fact  by  the  Federal  Power  Commission  as  required 
by  Section  5(a)  of  the  Natural  Gas  Act 

3. 

Section  154.38(d)  of  the  regulations  requires  that  all 
rates  shall  be  clearly  stated  in  cents  or  in  dollars  and  cents 
per  unit  without  any  hearing  and  finding  of  fact  as  required 
by  Section  5(a)  of  the  Natural  Gas  Act,  that  any  other  form 
of  rate  not  expressed  in  dollars  and  cents  per  unit  is  unjust 
unreasonable,  unduly  discriminatory  or  preferential. 

4. 

Said  Section  154.38(d)  prohibits  there  being  in  any  gas 
purchase  or  gas  sales  contract  or  rate  schedule  or  tariff 
subject  to  the  jurisdiction  of  the  Federal  Power  Commis¬ 
sion  any  rule,  regulation,  exception  or  condition  such  as  tax, 
commodity  price  index,  wholesale  price  index,  purchased 
gas  cost  adjustment  clauses  or  other  similar  price  adjust¬ 
ments  or  periodic  changes  which  in  any  way  attempts  to 
authorize  the  modification  or  change  of  any  rate  or  charge 
specified  in  a  rate  schedule,  or  the  substitution  therefor  of 
any  other  rate  or  charge. 
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All  such  provisions  are  in  effect  outlawed  by  the  new  reg¬ 
ulations  without  any  hearing  and  finding  of  fact  as  required 
by  Section  5(a)  of  the  Natural  Gas  Act. 

5. 

The  last  sentence  of  Section  154.38(d)  provides  that  no 
adjustment  clause  such  as  above  referred  to  may  effectuate 
a  change  in  an  effective  rate  or  charge  except  in  the  manner 
provided  in  Section  4  of  the  Natural  Gas  Act,  as  amended, 
and  the  proposed  regulations. 

As  shown  by  the  pleadings  and  the  records  in  this  Pro¬ 
ceeding,  there  are  many  gas  purchase  and  sales  contracts 
lawfully  on  file  with  the  Federal  Power  Commission  pro¬ 
viding,  for  instance,  for  tax  adjustments  wherein  additional 
taxes  are  borne  in  whole  or  in  part  by  the  purchaser  and 
which  provisions  in  no  wise  increase  or  otherwise  affect  the 
net  revenue  or  income  received  by  the  seller.  Such  provi¬ 
sions  and  such  contracts  are  by  said  Rule  154.38(d)  found 
to  be  unlawful  and  prohibited  without  any  hearing  and 
finding  to  that  effect  as  required  by  Section  5(a)  of  the 
Natural  Gas  Act. 

6. 

Section  154.82  provides  that  price  provisions  which  can¬ 
not  be  restated  in  cents  or  in  dollars  and  cents  per  unit  as 
required  by  Section  154.38(d)  without  effecting  a  change  in 
rates  or  charges  may  be  retained  in  effect  without  change. 

If  such  price  provisions  could  in  some  case  be  restated  in 
dollars  and  cents  per  unit,  then  the  impact  of  said  Rule 
154.82  would  be  to  require  the  complete  rewriting  of  the 
contract  in  question  without  a  hearing  and  finding  of  fact 
as  required  by  Section  5(a)  of  the  Natural  Gas  Act. 

7. 

With  respect  to  price  provisions  which  cannot  be  restated 
in  dollars  and  cents  per  unit  as  required  by  Section  154.38 
(d)  without  effecting  a  change  in  rates  or  charges,  such 
contracts  may  not  be  amended  or  extended  in  any  manner 
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except  by  the  use  of  rate  schedules  and  a  tariff  as  required 
by  the  new  regulations.  The  Constitutional  right,  to  amend 
or  extend  a  lawful  contract,  is  thus  taken  away  without  any 
hearing  and  finding  that  the  contract  in  question  is  pro¬ 
hibited  as  required  in  Section  5(a)  of  the  Natural  Gas  Act. 

8. 

Section  154.85  recognizes  to  a  limited  extent  the  validity 
of  gas  purchase  and  gas  sales  contracts  lawfully  on  file 
with  the  Commission  and  then  prohibits  any  change  therein 
except  by  the  execution  of  a  form  of  service  agreement  con¬ 
tained  in  the  tariff,  and  this  is  done  without  any  hearing 
and  finding  of  fact  as  required  by  Section  5(a)  of  the 
Natural  Gas  Act. 

9. 

There  is  incorporated  herein  and  made  a  part  hereof  by 
reference  to  the  files  of  the  Federal  Power  Commission  in 
this  proceeding  the  Motion  for  Oral  Argument  which  was 
filed  by  Respondent,  and  there  is  likewise  incorporated 
herein  and  made  a  part  hereof  by  reference  to  the  files  of 
the  Federal  Power  Commission  the  Pleadings  and  Re¬ 
sponse  filed  on  behalf  of  Respondent  in  this  proceeding. 
The  legal  objections  set  forth  in  said  two  pleadings  and 
those  made  in  oral  argument,  all  of  which  have  not  been 
passed  upon  in  said  order  and  new  rules,  are  reiterated. 

10. 

Respondent  shows  that  the  new  and  amended  regulations 
and  forms  prescribed  by  Order  No.  144  are  by  the  terms 
of  said  order  made  effective  as  of  December  1,  1948,  and 
Respondent  further  shows  that  it  has  duly  and  timely  and 
in  the  utmost  good  faith  filed  this  Petition  for  Re-hearing. 
Respondent  further  shows  that  because  of  the  impact  of 
said  order  and  amended  regulations  and  forms  issued 
thereunder  on  Respondent  and  the  consequent  great  burden 
and  expense  which  will  be  entailed  on  Respondent  in  com¬ 
plying  with  same,  Respondent  respectfully  asks  the  Com- 
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mission  to  enter  an  order  providing  for  a  stay  of  the  Com¬ 
mission’s  Order  No.  144  and  regulations  issued  thereunder 
pending  a  final  disposition  of  this  Petition  for  Rehearing, 
otherwise  Respondent  may  suffer  an  irreparable  loss  and 
injury. 

11. 

Respondent  shows  that  the  action  of  the  Federal  Power 
Commission  in  adopting  Order*  No.  144  and  the  regulations 
attached  thereto  constitutes  a  violation  of  the  Administra¬ 
tive  Procedure  Act  on  account  of  the  matters  and  things 
hereinabove  pointed  out,  and  which  matters  and  things  are 
further  detailed  in  the  two  pleadings  incorporated  herein 
by  reference  as  stated  in  Paragraph  9  hereof. 


12. 

Respondent  further  shows  that  the  effect  of  said  order 
and  regulations,  as  hereinabove  pointed  out,  which  were 
issued  without  any  hearing  as  required  by  law,  is  to  take 
Respondent’s  property  and  property  rights  without  due 
process  of  law,  all  in  violation  of  the  Constitution  of  the 
United  States,  as  amended,  and  particularly  the  Fifth 
Amendment  thereto. 

Wherefore,  Respondent  prays  that  on  account  of  the 
reasons,  facts  and  conclusions  hereinabove  specifically 
pointed  out  with  particularly  reference  to  various  sections 
of  the  new  regulations,  and  on  account  of  the  facts,  reasons 
and  conclusions  set  forth  in  said  Motion  for  Oral  Argument 
and  in  said  Pleadings  and  Response  filed  on  behalf  of 
Respondent,  a  re-hearing  be  granted  herein  and  that  the 
matters  and  things  complained  of  by  Respondent  as  herein¬ 
above  set  forth  may  be  remedied  and  that  in  any  event, 
Order  No.  144  aforesaid  and  the  rules  and  regulations 
therein  referred  to  be  set  aside  and  recalled,  and  that  this 
proceeding  be  dismissed. 
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Respondent  further  prays  for  a  stay  order  as  requested 
in  Paragraph  10  hereinabove  and  for  all  orders  necessary 
and  for  full,  general  and  equitable  relief  in  the  premises. 

Respectfully  submitted, 

United  Gas  Pipe  Line  Company 

By  /s/  M.  A.  Abernathy 
Vice  President 

Address:  1525  Fairfield  Avenue 
Shreveport,  Louisiana 

Shreveport,  Louisiana 
November  19, 1948 

Address  of  Counsel: 

/s/  Geo.  D.  Fiseb 
Geo.  D.  Fiseb 
1525  Fairfield  Avenue 
Shreveport,  Louisiana 

/s/  C.  Huffman  Lewis 
C.  Huffman  Lewis 
W.  Scott  Wilkinson 
Slattery  Building 
Shreveport,  Louisiana 

Of  Counsel: 

Wilkinson,  Lewis  &  Wilkinson 
Shreveport,  Louisiana 

State  of  Louisiana,  Parish  of  Caddo  : 

Personally  came  and  appeared  before  me,  the  Notary 
Public  in  and  for  said  Parish  and  State,  M.  A.  Abernathy, 
the  duly  qualified  and  Acting  Vice  President  of  United  Gas 
Pipe  Line  Company,  who,  being  by  me  Notary,  first  duly 
sworn,  deposes  and  says : 

That  he  has  full  power  and  authority  as  Vice  President 
of  United  Gas  Pipe  Line  Company  to  execute  this  verifi¬ 
cation. 
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That  the  contents  of  the  foregoing  Petition  for  a  Re-hear¬ 
ing  are  true  as  stated,  except  as  to  matters  and  things,  if 
any,  stated  on  information  and  belief,  and  that  as  to  such 
matters  and  things,  he  believes  them  to  be  true. 

/s/  M.  A.  Abebnathy 

Sworn  to  and  subscribed  before  me  on  this  the  19th  day 
of  November,  1948. 

(Seal) 

/s/  Rai  S.  Melton 

Notary  Public  in  and  for  Caddo 
Parish ,  Louisiana 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
motion  for  re-hearing  in  FPC  Docket  No.  R-107  on  the  fol¬ 
lowing  named  persons  by  mailing  a  copy  thereof,  postage 
prepaid  and  properly  addressed,  to  said  persons: 

Scott  Hughes,  Southern  Union  Gas  Company,  Burt 
Building,  Dallas,  Texas,  and 

Wesley  E.  Disney,  434  Southern  Building,  Washington, 
D.  C.,  appearing  on  behalf  of  the  Independent  Natural 
Gas  Association  of  America. 

William  A.  Dougherty,  Dougherty  &  White,  30  Rocke¬ 
feller  Plaza,  New  York,  N.  Y.,  appearing  on  behalf  of 
Mississippi  River  Fuel  Corporation. 

William  A.  Dougherty  and  C.  W.  Cooper,  30  Rockefeller 
Plaza,  New  York,  N.  Y.,  appearing  on  behalf  of  Hope 
Natural  Gas  Company,  East  Ohio  Gas  Company,  Peo¬ 
ples  Natural  Gas  Company  and  New  York  State 
Natural  Gas  Company. 

Charles  V.  Shannon,  Wheat,  May  and  Shannon,  520 
Shoreham  Building,  Washington,  D.  C.,  appearing  on 
behalf  of  Michigan  Consolidated  Gas  Company. 

Charles  L  Francis  and  William  Deakins,  Vinson,  Elkins, 
Weems  &  Francis,  Esperson  Building,  Houston,  Texas, 
and 


264 


J.  Ross  Gamble,  Leighton  and  Gamble,  1518  K  Street, 
N.  W.,  Washington,  D.  C.,  appearing  on  behalf  of 
Texas  Eastern  Transmission  Corporation. 

Warren  T.  Spies,  20  North  Wacker  Drive,  Chicago, 
Illinois,  appearing  on  behalf  of  Natural  Gas  Pipeline 
Company  of  America  and  Texoma  Natural  Gas  Com¬ 
pany. 

Albert  M.  Calland,  50  W.  Broad  Street,  Columbus,  Ohio, 
appearing  on  behalf  of  Manufacturers  Light  and  Heat 
Company;  Natural  Gas  Company  of  West  Virginia; 
Cumberland  and  Allegheny  Gas  Company;  Home  Gas 
Company;  Eastern  Pipe  Line  Company;  Atlantic  Sea¬ 
board  Corporation;  Virginia  Gas  Transmission  Cor¬ 
poration;  The  Ohio  Fuel  Gas  Company;  United  Fuel 
Gas  Company  and  Central  Kentucky  Natural  Gas 
Company. 

Robert  P.  Patterson,  One  Wall  Street,  New  York,  N.  Y., 

John  W.  Scott  and  Harry  S.  Littman,  Scott  and  Littman, 
1025  Vermont  Avenue,  N.  W.,  Washington,  D.  C.;  and 

John  S.  L.  Yost,  120  Broadway,  New  York,  N.  Y.,  appear¬ 
ing  on  behalf  of  Panhandle  Eastern  Pipe  Line  Com¬ 
pany. 

Walter  J.  Herrman,  20  Pine  Street,  New  York,  N.  Y., 
appearing  on  behalf  of  Michigan  Gas  Storage  Com¬ 
pany. 

F.  M.  Tatum,  Hattiesburg,  Mississippi,  appearing  on 
behalf  of  Willmut  Gas  &  Oil  Company. 

Raymond  J.  Kelly,  Corporation  Counsel,  City  Hall,  De¬ 
troit,  Michigan,  appearing  on  behalf  of  the  City  of 
Detroit. 

W.  Russell  Gorman,  appearing  on  behalf  of  the  Staff  of 
the  Federal  Power  Commission. 

Dated  at  Shreveport,  Louisiana,  this  23d  day  of  Novem¬ 
ber,  1948. 


/a/  Geo.  D.  Fiseb 

Counsel  for  Applicant 
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EXHIBIT  19 

BEFORE  THE 

FEDERAL  POWER  COMMISSION 


Docket  No.  R-107 


In  the  Matter  of  the 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  the  Form,  Composition,  Filing  and  Posting  of 
Rate  Schedules  and  Tariffs  for  the  Transportation  or 
Sale  of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission 


Application  for  Rehearing 

Now  comes  Michigan  Consolidated  Gas  Company,  here¬ 
inafter  called  “Michigan  Consolidated,”  and  respectfully 
shows  that  Order  No.  144,  and  the  regulations  issued  there¬ 
under  and  attached  thereto,  under  date  of  October  30, 1948, 
are  contrary  to  law,  and  Michigan  Consolidated  is  ag¬ 
grieved  and  injured  thereby  and  a  rehearing  and  stay  of 
such  order  and  regulations  should  be  granted  for  the  rea¬ 
sons  hereinafter  stated. 

L 

The  aforesaid  order  and  regulations  purport  to  change, 
modify,  restrict,  eliminate  and  prohibit  provisions}  now 
contained  in  Michigan  Consolidated’s  contracts  with  Pan¬ 
handle  Eastern  Pipe  Line  Company  (hereinafter  referred 
to  as  “Panhandle”)  providing  for  the  sale  of  natural  gas 
by  the  latter  to  Michigan  Consolidated  at  Ann  Arbor  and 
Detroit  in  violation  of  the  Natural  Gas  Act  and  particularly 
Section  5(a)  thereof. 
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n. 

No  evidence  has  been  taken  in  this  proceeding,  and  Michi¬ 
gan  Consolidated  and  the  other  companies  affected  by  the 
new  regulations  have  not  been  permitted  to  present  evi¬ 
dence  or  to  cross-examine  witnesses  presenting  evidence 
against  them  or  on  behalf  of  the  Federal  Power  Commis¬ 
sion,  which  has  the  burden  of  proof  in  this  matter. 

PEL 

The  Commission  erred  in  adopting  its  Order  No.  144  and 
the  rules  and  regulations  prescribed  thereby  since  such 
action  is  in  conflict  with  the  statutory  scheme  and  intent 
of  Congress  as  disclosed  by  the  legislative  history  of  the 
Natural  Gas  Act  with  respect  to  the  effect  to  be  given  to 
existing  contracts  on  file  with  the  Commission  and  the  pro¬ 
cedures  to  be  followed  before  requiring  any  change  in  such 
contracts.  ' 

IV. 

The  Commission  erred  in  adopting  its  Order  No.  144  and 
the  rules  and  regulations  promulgated  thereby,  for,  as 
shown  by  the  order,  the  Commission  purported  to  act  upon 
authority  conferred  by  Sections  4  and  16  of  the  Natural  Gas 
Act,  neither  of  which  sections  empowers  the  Commission  to 
modify  or  abrogate  contracts.  Section  5(a)  contains  the 
sole  grant  of  such  authority  and  then  only  after  the  man¬ 
datory  procedures  prescribed  have  been  complied  with. 
Such  basic  misconception  of  the  Commission’s  power  doubt¬ 
less  led  it  to  “expedite  these  revised  regulations  •  *  *  with¬ 
out  passing  upon  the  validity  of  the  industry  contentions” 
(p.  4)  and  to  hold,  as  stated  in  Order  No.  144,  that  “further 
proceedings  in  this  matter  are  unnecessary”  (p.  5). 

The  Commission’s  erroneous  interpretation  of  its  power 
to  prescribe  regulations  in  the  manner  here  followed  is 
further  shown  by  the  references  in  Order  No.  144  to  the 
oral  argument  held  on  September  20,  1948  as  affording  all 
interested  parties  (p.  5) : 
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“a  full  opportunity  to  express  themselves  with  re¬ 
spect  to  the  proposed  amendments  both  in  writing  and 
orally,  except  as  to  the  changes  made  as  a  result  of  the 
oral  argument.” 

An  oral  argument  such  as  was  held  in  this  matter  is  not 
“a  hearing”  within  the  contemplation  of  Section  5(a)  of 
the  Act.  And,  contrary  to  the  above  quotation,  does  not 
constitute  *  ‘full  opportunity”  to  the  parties  to  “express 
themselves”  with  respect  to  the  regulations.  Moreover, 
the  Commission  cannot  deprive  the  persons  affected  by  the 
regulations  of  the  hearing  to  which  they  are  entitled  simply 
because  it  desires  to  “expedite”  the  regulations.  The  right 
of  a  person  to  a  hearing  and  to  be  accorded  due  process  of 
law  before  being  deprived  of  his  property,  including  prop¬ 
erty  rights  in  contracts,  is  fundamental. 

y. 

The  Commission  erred  in  stating  in  Order  No.  144  that 
the  regulations  “permit  contracts  now  on  file  as  effective 
rate  schedules  to  continue  in  effect  as  executed  service 
agreements  until  they  expire  or  are  superseded”  (p.  5). 

The  regulations  do  not  carry  out  the  intention  of  the 
Commission,  as  stated  in  Order  No.  144  (p.  5),  “to  permit 
contracts  now  on  file  as  effective  rate  schedules  to  continue 
in  effect  as  executed  service  agreements  until  they  expire 
or  are  superseded.” 

On  the  contrary,  Section  154.85  of  the  regulations  specifi¬ 
cally  provides  that  “Each  contract,  which  is  now  filed  as  an 
effective  rate  schedule,  may  be  continued  in  effect  and  shall 
be  considered  as  an  executed  service  agreement”  but  only 
“to  the  extent  that  the  provisions  thereof  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions  of 
the  Rate  Schedules  and  General  Terms  and  Conditions  of 
the  Tariff.”  Moreover,  the  natural  gas  company  is  re¬ 
quired  to  file  a  statement  identifying  the  provisions  of  the 
contracts  “which  are  to  remain  in  effect.” 
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yi. 

The  Commission  erred  in  making  findings  (1)  and  (2)  in 
its  Order  No.  144,  since  such  findings  are  not  supported  by 
substantial  evidence,  or  any  evidence,  there  having  been  no 
hearing  in  this  matter. 

vn. 

The  Commission  erred  in  adopting  Order  No.  144  and  the 
rules  and  regulations  promulgated  thereunder,  for  such 
action  constitutes  a  violation  of  the  Administration  Pro¬ 
cedure  Act  in  that : 

1.  Michigan  Consolidated  was  not  “timely  informed”  of 
“the  matters  of  fact  and  law  asserted”  nor  given  “prompt 
notice  of  issues  controverted  in  fact  or  law,”  as  required 
by  Section  5(a)  of  that  Act. 

2.  The  Commission  refused  to  “afford”  Michigan  Con¬ 
solidated  opportunity  for  (1)  “the  submission  and  consid¬ 
eration  of  facts,  argument”  or  (2)  “hearing,  and  decision 
upon  notice,”  as  required  by  Section  5(b)  of  that  Act. 

3.  The  Commission’s  action  here  complained  of  violates 
Section  7(c)  of  that  Act  which  provides  that  “no  sanction 
shall  be  imposed  or  rule  or  order  be  issued  except  upon 
consideration  of  the  whole  record  or  such  portions  thereof 
as  may  be  cited  by  any  party  and  as  supported  by  and  in 
accordance  with  the  reliable,  probative,  and  substantial 
evidence.” 

4.  Michigan  Consolidated  has  been  denied  “the  right  to 
present”  its  “case  or  defense  by  oral  or  documentary  evi¬ 
dence,  to  submit  rebuttal  evidence,  and  to  conduct  such 
cross-examination  as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts,”  as  required  by  Section  7(c)  of  that 
Act. 

5.  Since  the  Commission’s  action  here  complained  of  is 
unauthorized  by  and  contrary  to  the  Natural  Gas  Act,  such 
action  violates  Section  9(a)  of  the  Administrative  Proce¬ 
dure  Act  which  provides  that  “No  sanction  shall  be  imposed 
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or  substantive  rule  or  order  be  issued  except  within  juris¬ 
diction  delegated  to  the  agency  and  as  authorized  by  law.” 

vm. 

The  Commission’s  action  here  complained  of  constitutes 
a  confiscation  of  the  property  and  contract  rights  of  Michi¬ 
gan  Consolidated  in  violation  of  the  Constitution,  for  the 
reasons  heretofore  stated. 

Wherefore,  Michigan  Consolidated  respectfully  prays, 
upon  the  basis  of  the  foregoing,  that : 

1.  The  Commission,  without  further  hearing,  abrogate 
its  Order  No.  144  and  the  rules  and  regulations  issued 
thereunder. 

2.  Without  waiving  its  contention  that  the  Commission 
has  the  burden  of  proof,  as  well  as  the  burden  of  going 
forward,  in  this  matter,  the  Commission  grant  to  Michigan 
Consolidated  the  right  to  present  its  case  or  defense  by  oral 
or  documentary  evidence,  to  submit  rebuttal  evidence,  to 
conduct  such  cross-examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts  and  to  be  heard  by  the 
Commission  upon  briefs  and  oral  argument. 

3.  Without  waiving  the  above,  the  Commission  grant  a 
rehearing  and  a  stay  of  the  provisions  of  the  order  and 
regulations  complained  of,  pending  such  rehearing. 

4.  The  Commission  grant  such  other  and  further  relief 
deemed  to  be  just  and  proper  in  the  premises. 

-  '  i  .  • 

Respectfully  submitted, 

Michigan  Consolidated  Gas  Company 
By  /s/  Stanley  M.  Morley 
Stanley  M.  Morley 
Its  Attorney 


November  29, 1948 
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Donald  E.  Bichbebg 
815  Fifteenth  Street,  N.  W. 

Washington  5,  D.  C. 

Charles  V.  Shannon 
Stanley  M.  Morley 
520  Shoreham  Bnilding 
Washington  5,  D.  C. 

Attorneys  for  Michigan 
Consolidated  Gas  Company 

District  op  Columbia,  ss: 

The  undersigned,  Stanley  M.  Morley,  being  duly  sworn, 
deposes  and  says  that  he  is  the  attorney  for  Michigan  Con¬ 
solidated  Gas  Company;  that,  as  such,  he  has  duly  executed 
the  foregoing  Application  for  Rehearing  for  and  on  behalf 
of  said  company ;  that  he  is  authorized  so  to  do ;  that  he  is 
familiar  with  such  Application  for  Rehearing  and  the  con¬ 
tents  thereof,  and  that  to  the  best  of  his  knowledge,  infor¬ 
mation  and  belief  the  statements  made  in  such  Application 
for  Rehearing  are  true. 

/s/  Stanley  M.  Morley 
Stanley  M.  Morley 

Subscribed  and  sworn  to  before  me,  a  Notary  Public,  this 
29th  day  of  November,  1948. 

/s/  Genevieve  M.  Foreman 
Genevieve  M,  Foreman 
(Seal)  Notary  Public 

My  Commission  expires  September  1,  1952. 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
Application  for  Rehearing  in  FPC  Docket  No.  R-107  on  the 
following  named  persons  by  mailing  a  copy  thereof,  post¬ 
age  prepaid  and  properly  addressed,  to  said  persons: 
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C.  Huffman  Lewis,  Esquire 
W.  Scott  Wilkinson,  Esquire 
1525  Slattery  Building 
Shreveport,  Louisiana 

Appearing  on  behalf  of  United  Gas  Pipe  Line  Com¬ 
pany 

Scott  Hughes,  Esquire 
Southern  Union  Gas  Company 
Burt  Building 
Dallas,  Texas 
and 

Wesley  E.  Disney,  Esquire 
434  Southern  Building 
Washington,  D.  C. 

Appearing  on  behalf  of  the  Independent  Natural  Gas 
Association  of  America 
William  A.  Dougherty,  Esquire 
Dougherty  and  White 
30  Rockefeller  Plaza 
New  York,  New  York 

Appearing  on  behalf  of  Mississippi  River  Fuel 
Corporation 

William  A.  Dougherty,  Esquire 
C.  W.  Cooper,  Esquire 
30  Rockefeller  Plaza 
New  York,  New  York 

Appearing  on  behalf  of  Hope  Natural  Gas  Company, 
East  Ohio  Gas  Company,  Peoples  Natural  Gas 
Company,  New  York  State  Natural  Gas  Company 
Charles  I.  Francis,  Esquire 
William  Deakins,  Esquire  •  >  . 

Vinson,  Elkins,  Weems  and  Francis  • 

Esperson  Building  ;  ;  : 

Houston,  Texas 

and  . 
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J.  Boss  Gamble,  Esquire 

Leighton  and  Gamble 
1518  K  Street,  N.  W. 

Washington,  D.  C. 

Appearing  on  behalf  of  Texas  Eastern  Transmission 
Corporation 

Warren  T.  Spies,  Esquire 
20  North  Wacker  Drive 
Chicago,  Illinois 

Appearing  on  behalf  of  Natural  Gas  Pipeline  Com¬ 
pany  of  America  and  Texoma  Natural  Gas  Com¬ 
pany 

Robert  P.  Patterson,  Esquire 
One  Wall  Street 
New  York,  New  York 
and 

John  W.  Scott,  Esquire 

Harry  S.  Littman,  Esquire 

Scott  and  Littman 
1025  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 
and 

John  S.  L.  Yost,  Esquire 
120  Broadway 
New  York,  New  York 

Appearing  on  behalf  of  Panhandle  Eastern  Pipe 
Line  Company 

Mr.  Walter  J.  Herrman 
20  Pine  Street 
New  York,  New  York 

Appearing  on  behalf  of  Michigan  Gas  Storage  Com¬ 
pany 

Mr.  F.  M.  Tatum 
Hattiesburg,  Mississippi 

Appearing  on  behalf  of  Willmut  Gas  and  Oil  Com¬ 
pany 
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Raymond  J.  Kelly,  Corporation  Counsel 
City  Hall 
Detroit,  Michigan 

Appearing  on  behalf  of  the  City  of  Detroit 
W.  Russell  Gorman,  Esquire 

Appearing  on  behalf  of  the  Staff  of  the  Federal 
Power  Commission 
Albert  M.  Calland,  Esquire 
50  West  Broad  Street 
Columbus,  Ohio 

Appearing  on  behalf  of  Manufacturers  Light  and 
Heat  Company,  Natural  Gas  Company  of  West 
Virginia,  Cumberland  and  Allegheny  Gas  Com¬ 
pany,  Home  Gas  Company,  Eastern  Pipe  Line 
Company,  Atlantic  Seaboard  Corporation,  Vir¬ 
ginia  Gas  Transmission  Corporation,  The  Ohio 
Fuel  Gas  Company,  United  Fuel  Gas  Company, 
Central  Kentucky  Natural  Gas  Company 


Dated  at  Washington,  D.  C.,  this  29th  day  of  November, 
1948. 


/s/  Stanley  M.  Mobley 

Counsel  for  Applicant 
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EXHIBIT  20 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper,  Leland  Olds 
and  Harrington  Wimberly. 


December  20, 1948 


Docket  No.  R-107 


In  the  Matter  of 

Amendment  of  Regulations  and  Approved  Forms  Under 
the  Natural  Gas  Act,  to  Prescribe  Revised  Rules  Gov¬ 
erning  Form,  Composition,  Filing  and  Posting  of  Rate 
Schedules  and  Tariffs  for  the  Transportation  or  Sale 
of  Natural  Gas  Subject  to  the  Jurisdiction  of  the 
Commission. 


Order  Denying  Applications  for  Rehearing 

Subsequent  to  the  issuance  on  October  30, 1948,  of  Order 
No.  144  which  prescribed  certain  amendments  to  the  Com¬ 
mission’s  Regulations  Under  the  Natural  Gas  Act  and 
Approved  Forms,  and  within  the  time  permitted  by  such 
act,  thirteen  companies  applied  for  a  rehearing  with  respect 
to  such  order  and  amendments. 

The  points  urged  in  these  several  applications  are  sub¬ 
stantially  the  same  as  some  of  those  heretofore  presented 
to  the  Commission  in  written  filings  and  in  oral  argument, 
and  may  be  fairly  said  to  have  been  considered  by  the  Com¬ 
mission  prior  to  the  issuance  of  the  above-mentioned  order 


and  amended  regulations  and  forms.  Accordingly,  there 
is  no  occasion  for  a  detailed  discussion  herein  of  each  of 
the  points  set  forth  in  such  applications.  However,  a  brief 
statement  with  respect  to  one  point  is  deemed  desirable  to 
clarify  an  apparent  misunderstanding  of  the  import  and 
effect  of  Section  154.85  of  the  amended  regulations. 

As  stated  in  Order  No.  144,  Section  154.85  of  the  newly 
amended  regulations  expresses  “the  Commission’s  inten¬ 
tion  to  permit  contracts  now  on  file  as  effective  rate  sched¬ 
ules  to  continue  in  effect  as  executed  service  agreements 
until  they  expire  or  are  superseded.”  The  regulation 
neither  requires  that  existing  contracts  remain  in  effect  nor 
that  they  be  changed.  It  is  permissive  only. 

The  right  of  a  natural-gas  company,  as  given  by  the 
Natural  Gas  Act,  to  make  changes  in  filed  rate  schedules, 
tariffs  and  contracts  is  preserved,  as  it  must  be.  The 
amended  regulations  do,  however,  impose  certain  conditions 
which  must  be  satisfied  by  any  natural-gas  company  which 
proposes  to  change  any  such  filed  rate  schedule,  tariff  or 
contract.  Among  other  things,  it  must  (1)  give  adequate 
notice  as  required  by  Section  4(d)  of  the  Act  and  Sections 
154.16  and  154.22  of  the  regulations,  including  service  upon 
each  affected  customer;  and  (2)  furnish  to  the  Commission 
information  as  to  the  reasons  and  justification  for  the  pro¬ 
posed  change,  as  required  by  Section  154.63  of  the  amended 
regulations.  Moreover,  Section  154.27  permits  affected  cus¬ 
tomers,  and  other  interested  parties,  to  submit  comments 
concerning  such  proposed  changes,  without  limitation  of 
any  right  to  protest  or  complain. 

In  the  light  of  these  statements,  it  should  be  clear  that 
Section  154.85  does  not  express  a  new  policy  of  the  Com¬ 
mission  or  a  new  construction  by  it  of  provisions  of  the 
Natural  Gas  Act. 

The  Commission  further  finds: 

t-%  •  .  a*  *  •  * 

No  new  facts  or  principles  Of  law  have  been  assigned  by 
Applicants  in  their  applications  for  rehearing  which  either 
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were  not  fully  considered  by  the  Commission  prior  to  the 
issuance  herein  of  its  Order  No.  144  and  the  amended  regu¬ 
lations,  or,  having  now  been  considered,  warrant  further 
hearing,  modification  or  revocation  of  such  order  and  regu¬ 
lations. 

The  Commission,  therefore,  orders: 

(A)  The  application  for  rehearing  filed  herein  by  United 
Gas  Pipe  Line  Company  on  November  23, 1948,  be  and 
the  same  hereby  is  denied. 

(B)  The  joint  application  for  rehearing  filed  herein  by 
United  Fuel  Gas  Company,  Central  Kentucky  Natural 
Gas  Company,  Atlantic  Seaboard  Corporation  and 
Virginia  Gas  Transmission  Corporation  on  November 
26, 1948,  be  and  the  same  hereby  is  denied. 

(C)  The  application  for  rehearing  filed  herein  by  Michigan 
Consolidated  Gas  Company  on  November  29,  1948,  be 
and  the  same  hereby  is  denied. 

(D)  The  application  for  rehearing  filed  herein  by  Michigan 
Gas  Storage  Company  on  November  29,  1948,  be  and 
the  same  hereby  is  denied. 

(E)  The  application  for  rehearing  filed  herein  by  The  Ohio 
Fuel  Gas  Company  on  November  29,  1948,  be  and  the 
same  hereby  is  denied. 

(F)  The  joint  application  for  rehearing  filed  herein  by 
The  Manufacturers  Light  and  Heat  Company,  Natural 
Gas  Company  of  West  Virginia,  Cumberland  and  Alle¬ 
gheny  Gas  Company,  Home  Gas  Company  and  East¬ 
ern  Pipe  Line  Company  on  November  29, 1948,  be  and 
the  same  hereby  is  denied. 

By  the  Commission. 

/s/  Leon  M.  Ftjquay 
Leon  M.  Fuqtjay, 

Secretary 

Date  of  Issuance :  December  21, 1948 
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EXHIBIT  21. 

Statutes. 

The  relevant  parts  of  the  statutes  involved  are  set  out 
below : 

Natural  Gas  Act,  Act  of  June  21, 1938,  c.  556  (52  Stat.  821), 
U.  S.  C.,  Title  15,  §§  717-717w: 
*#*•  •••••• 

RATES  AND  CHARGES;  SCHEDULES;  SUSPENSION  OF  NEW  RATES 

Sec.  4.  (a)  All  rates  and  charges  made,  demanded,  or 
received  by  any  natural-gas  company  for  or  in  connec¬ 
tion  with  the  transportation  or  sale  of  natural  gas  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  and  all  rules  and 
regulations  affecting  or  pertaining  to  such  rates  or  charges, 
shall  be  just  and  reasonable,  and  any  such  rate  or  charge 
that  is  not  just  and  reasonable  is  hereby  declared  to  be  un¬ 
lawful. 

(b)  No  natural-gas  company  shall,  with  respect  to  any 
transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission,  (1)  make  or  grant  any  undue 
preference  or  advantage  to  any  person  or  subject  any  per¬ 
son  to  any  undue  prejudice  or  disadvantage,  or  (2)  main¬ 
tain  any  unreasonable  difference  in  rates,  charges,  service, 
facilities,  or  in  any  other  respect,  either  as  between  locali¬ 
ties  or  as  between  classes  of  service. 

(c)  Under  such  rules  and  regulations  as  the  Commis¬ 
sion  may  prescribe,  every  natural-gas  company  shall  file 
with  the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  date  this  act  takes  effect)  and  in  such  form 
as  the  Commission  may  designate,  and  shall  keep  open  in 
convenient  form  and  place  for  public  inspection,  schedules 
showing  all  rates  and  charges  for  any  transportation  or  sale 
subject  to  the  jurisdiction  of  the  Commission,  and  the  clas¬ 
sifications,  practices,  and  regulations  affecting  such  rates 
and  charges,  together  with  all  contracts  which  in  any  man¬ 
ner  affect  or  relate  to  such  rates,  charges,  classifications, 
and  services. 

(d)  Unless  the  Commission  otherwise  orders,  no  change 
shall  be  made  by  any  natural-gas  company  in  any  such  rate, 
charge,  classification,  or  service,  or  in  any  rule,  regulation, 
or  contract  relating  thereto,  except  after  thirty  days’  notice 
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to  the  Commission  and  to  the  public.  Such  notice  shall  be 
given  by  filing  with  the  Commission  and  keeping  open  for 
public  inspection  new  schedules  stating  plainly  the  change 
or  changes  to  be  made  in  the  schedule  or  schedules  then  in 
force  and  the  time  when  the  change  or  changes  will  go  into 
effect.  The  Commission,  for  good  cause  shown,  may  allow 
changes  to  take  effect  without  requiring  the  thirty  days’ 
notice  herein  provided  for  by  an  order  specifying  the 
changes  so  to  be  made  and  the  time  when  they  shall  take 
effect  and  the  manner  in  which  they  shall  be  filed  and  pub¬ 
lished. 

(e)  Whenever  any  such  new  schedule  is  filed  the  Com¬ 
mission  shall  have  authority,  either  upon  complaint  of  any 
State,  municipality,  or  State  commission,  or  upon  its  own 
initiative  without  complaint,  at  once,  and  if  it  so  orders, 
without  answer  or  formal  pleading  by  the  natural-gas  com¬ 
pany,  but  upon  reasonable  notice,  to  enter  upon  a  hearing 
concerning  the  lawfulness  of  such  rate,  charge,  classifica¬ 
tion,  or  service ;  and,  pending  such  hearing  and  the  decision 
thereon,  the  Commission,  upon  filing  with  such  schedules 
and  delivering  to  the  natural-gas  company  affected  thereby 
a  statement  in  writing  of  its  reasons  for  such  suspension, 
may  suspend  the  operation  of  such  schedule  and  defer  the 
use  of  such  rate,  charge,  classification,  or  service,  but  not 
for  a  longer  period  than  five  months  beyond  the  time  when 
it  would  otherwise  go  into  effect :  Provided ,  That  the  Com¬ 
mission  shall  not  have  authority  to  suspend  the  rate, 
charge,  classification,  or  service  for  the  sale  of  natural  gas 
for  resale  for  industrial  use  only;  and  after  full  hearings, 
either  completed  before  or  after  the  rate,  charge,  classifica¬ 
tion,  or  service  goes  into  effect,  the  Commission  may  make 
such  orders  with  reference  thereto  as  would  be  proper  in  a 
proceeding  initiated  after  it  had  become  effective.  If  the 
proceeding  has  not  been  concluded  and  an  order  made  at 
the  expiration  of  the  suspension  period,  on  motion  of  the 
natural-gas  company  making  the  filing,  the  proposed 
change  of  rate,  charge,  classification,  or  service  shall  go 
into  effect.  Where  increased  rates  or  charges  are  thus  made 
effective,  the  Commission  may,  by  order,  require  the  nat¬ 
ural-gas  company  to  furnish  a  bond,  to  be  approved  by 
the  Commission,  to  refund  any  amounts  ordered  by  the 
Commission,  to  keep  accurate  accounts  in  detail  of  all 
amounts  received  by  reason  of  such  increase,  specifying  by 


279 


whom  and  in  whose  behalf  snch  amounts  were  paid,  and, 
upon  completion  of  the  hearing  and  decision,  to  order  such 
natural-gas  company  to  refund,  with  interest,  the  portion 
of  such  increased  rates  or  charges  by  its  decision  found  not 
justified.  At  any  hearing  involving  a  rate  or  charge  sought 
to  be  increased,  the  burden  of  proof  to  show  that  the  in¬ 
creased  rate  or  charge  is  just  and  reasonable  shall  be  upon 
the  natural-gas  company,  and  the  Commission  shall  give  to 
the  hearing  and  decision  of  such  questions  preference  over 
other  questions  pending  before  it  and  decide  the  same  as 
speedily  as  possible. 

FIXING  RATES  AND  CHARGES;  DETERMINATION  OF  COST  OF 
PRODUCTION  OB  TRANSPORTATION 

Sec.  5.  (a)  Whenever  the  Commission,  after  a  hearing 
had  upon  its  own  motion  or  upon  complaint  of  any  State, 
municipality,  State  commission,  or  gas  distributing  com¬ 
pany,  shall  find  that  any  rate,  charge,  or  classification  de¬ 
manded,  observed,  charged,  or  collected  by  any  natural-gas 
company  in  connection  with  any  transportation  or  sale  of 
natural  gas,  subject  to  the  jurisdiction  of  the  Commission, 
or  that  any  rule,  regulation,  practice,  or  contract  affecting 
such  rate,  charge,  or  classification  is  unjust,  unreasonable, 
unduly  discriminatory,  or  preferential,  the  Commission 
shall  determine  the  just  and  reasonable  rate,  charge,  classi¬ 
fication,  rule,  regulation,  practice,  or  contract  to  be  there¬ 
after  observed  and  in  force,  and  shall  fix  the  same  by  order : 
Provided ,  however,  That  the  Commission  shall  have  no 
power  to  order  any  increase  in  any  rate  contained  in  the 
currently  effective  schedule  of  such  natural  gas  company 
on  file  with  the  Commission,  unless  such  increase  is  in  ac¬ 
cordance  with  a  new  schedule  filed  by  such  natural  gas  com¬ 
pany;  but  the  Commission  may  order  a  decrease  where 
existing  rates  are  unjust,  unduly  discriminatory,  preferen¬ 
tial,  otherwise  unlawful,  or  are  not  the  lowest  reasonable 
rates. 


ADMINISTRATIVE  POWERS  OF  COMMISSION;  RULES,  REGULATIONS, 

AND  ORDERS 

Sec.  16.  The  Commission  shall  have  power  to  perform 
any  and  all  acts,  and  to  prescribe,  issue,  make,  amend,  and 
rescind  such  orders,  rules,  and  regulations  as-  it  may  find 
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necessary  or  appropriate  to  carry  out  the  provisions  of  this 
act.  Among  other  things,  such  rules  and  regulations  may 
define  accounting,  technical,  and  trade  terms  used  in  this 
act ;  and  may  prescribe  the  form  or  forms  of  all  statements, 
declarations,  applications,  and  reports  to  be  filed  with  the 
Commission,  the  information  which  they  shall  contain,  and 
the  time  within  which  they  shall  be  filed.  Unless  a  different 
date  is  specified  therein,  rules  and  regulations  of  the  Com¬ 
mission  shall  be  effective  thirty  days  after  publication  in  the 
manner  which  the  Commission  shall  prescribe.  Orders  of 
the  Commission  shall  be  effective  on  the  date  and  in  the 
manner  which  the  Commission  shall  prescribe.  For  the 
purposes  of  its  rules  and  regulations,  the  Commission  may 
classify  persons  and  matters  within  its  jurisdiction  and 
prescribe  different  requirements  for  different  classes  of  per¬ 
sons  or  matters.  All  rules  and  regulations  of  the  Com¬ 
mission  shall  be  filed  with  its  secretary  and  shall  be  kept 
open  in  convenient  form  for  public  inspection  and  exami¬ 
nation  during  reasonable  business  hours. 


REHEARINGS;  COURT  REVIEW  OF  ORDERS 

Sec.  19.  (a)  Any  person,  State,  municipality,  or  State 
commission  aggrieved  by  an  order  issued  by  the  Com¬ 
mission  in  a  proceeding  under  this  act  to  which  such  person, 
State,  municipality,  or  State  commission  is  a  party  may  ap¬ 
ply  for  a  rehearing  within  thirty  days  after  the  issuance  of 
such  order.  The  application  for  rehearing  shall  set  forth 
specifically  the  ground  or  grounds  upon  which  such  applica¬ 
tion  is  based.  Upon  such  application  the  Commission  shall 
have  power  to  grant  or  deny  rehearing  or  to  abrogate  or 
modify  its  order  without  further  hearing.  Unless  the  Com¬ 
mission  acts  upon  the  application  for  rehearing  within 
thirty  days  after  it  is  filed,  such  application  may  be  deemed 
to  have  been  denied.  No  proceeding  to  review  any  order 
of  the  Commission  shall  be  brought  by  any  person  unless 
such  person  shall  have  made  application  to  the  Commission 
for  a  rehearing  thereon. 

(b)  Any  party  to  a  proceeding  under  this  act  aggrieved 
by  an  order  issued  by  the  Commission  in  such  proceeding 
may  obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  for  any  circuit  wherein  the 
natural-gas  company  to  which  the  order  relates  is  located 
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or  has  its  principal  place  of  business,  or  in  the  United 
States  Conrt  of  Appeals  for  the  District  of  Columbia,  by 
filing  in  such  court,  within  sixty  days  after  the  order  of  the 
Commission  upon  the  application  for  rehearing,  a  written 
petition  praying  that  the  order  of  the  Commission  he  modi¬ 
fied  or  set  aside  in  whole  or  in  part.  A  copy  of  such  peti¬ 
tion  shall  forthwith  be  served  upon  any  member  of  the  Com¬ 
mission  and  thereupon  the  Commission  shall  certify  and 
file  with  the  court  a  transcript  of  the  record  upon  which  the 
order  complained  of  was  entered.  Upon  the  filing  of  such 
transcript  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part. 
No  objection  to  the  order  of  the  Commission  shall  be  con¬ 
sidered  by  the  court  unless  such  objection  shall  have  been 
urged  before  the  Commission  in  the  application  for  rehear¬ 
ing  unless  there  is  reasonable  ground  for  failure  so  to  do. 
The  finding  of  the  Commission  as  to  the  facts,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  If  any  party 
shall  apply  to  the  court  for  leave  to  adduce  additional  evi¬ 
dence,  and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  failure  to  adduce  such  evidence  in 
the  proceedings  before  the  Commission,  the  court  may  or¬ 
der  such  additional  evidence  to  be  taken  before  the  Commis¬ 
sion  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Commission  may  modify  its  findings  as 
to  the  facts  by  reason  of  the  additional  evidence  so  taken, 
and  it  shall  file  with  the  court  such  modified  or  new  find¬ 
ings,  which  if  supported  by  substantial  evidence,  shall  be 
conclusive,  and  its  recommendation,  if  any,  for  the  modifi¬ 
cation  or  setting  aside  of  the  original  order.  The  judg¬ 
ment  and  decree  of  the  court,  affirming,  modifying,  or  set¬ 
ting  aside,  in  whole  or  in  part,  any  such  order  of  the  Com¬ 
mission,  shall  be  final,  subject  to  review  by  the  Supreme 
Court  of  the  United  States  upon  certiorari  or  certification 
as  provided  in  sections  239  and  240  of  the  Judicial  Code,  as 
amended  (U.  S.  C.,  title  28,  secs.  346  and  347). 

(c)  The  filing  of  an  application  for  rehearing  under  sub¬ 
section  (a)  shall  not,  unless  specifically  ordered  by  the  Com¬ 
mission,  operate  as  a  stay  of  the  Commission’s  order.  The 
commencement  of  proceedings  under  subsection  (b)  of  this 
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section  shall  not,  unless  specifically  ordered  by  the  court, 
operate  as  a  stay  of  the  Commission’s  order. 


GENERAL  PENALTIES 

Sec.  21.  (a)  Any  person  who  willfully  and  knowingly 
does  or  causes  or  suffers  to  be  done  any  act,  matter,  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or 
who  willfully  and  knowingly  omits  or  fails  to  do  any  act, 
matter,  or  thing  in  this  act  required  to  be  done,  or  willfully 
and  knowingly  causes  or  suffers  such  omission  or  failure, 
shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not 
more  than  $5,000  or  by  imprisonment  for  not  more  than 
two  years,  or  both. 

(b)  Any  person  who  willfully  and  knowingly  violates  any 
rule,  regulation,  restriction,  condition,  or  order  made  or 
imposed  by  the  Commission  under  authority  of  this  act, 
shall,  in  addition  to  any  other  penalties  provided  by  law, 
be  punished  upon  conviction  thereof  by  a  fine  of  not  ex¬ 
ceeding  $500  for  each  and  every  day  during  which  such 
offense  occurs. 


Administrative  Procedure  Act,  Act  of  June  11, 1946,  c.  324 
(60  Stat.  237),  U.  S.  C.,  Title  5,  §§  1001-1011: 


DEFINITIONS 

Sec.  2.  As  used  in  this  Act — 


(f)  Sanction  and  Relief. — “Sanction”  includes  the 
whole  or  part  of  any  agency  (1)  prohibition,  requirement, 
limitation,  or  other  condition  affecting  the  freedom  of  any 
person;  (2)  withholding  of  relief;  (3)  imposition  of  any 
form  of  penalty  or  fine;  (4)  destruction,  taking,  seizure,  or 
withholding  of  property;  (5)  assessment  of  damages,  re¬ 
imbursement,  restitution,  compensation,  costs,  charges,  or 
fees;  (6)  requirement,  revocation,  or  suspension  of  a  li¬ 
cense;  or  (7)  taking  of  other  compulsory  or  restrictive  ac¬ 
tion.  “Relief”  includes  the  whole  or  part  of  any  agency 
(1)  grant  of  money,  assistance,  license,  authority,  exemp¬ 
tion,  exception,  privilege,  or  remedy;  (2)  recognition  of  any 
claim,  right,  immunity,  privilege,  exemption,  or  exception; 
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or  (3)  taking  of  any  other  action  upon  the  application  or 
petition  of,  and  beneficial  to,  any  person. 

•  *•••••••• 

ADJUDICATION 

Sec.  5.  In  every  case  of  adjudication  required  by  statute 
to  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing,  except  to  the  extent  that  there  is  involved 
(1)  any  matter  subject  to  a  subsequent  trial  of  the  law  and 
the  facts  de  novo  in  any  court;  (2)  the  selection  or  tenure 
of  an  officer  or  employee  of  the  United  States  other  than 
examiners  appointed  pursuant  to  section  11;  (3)  proceed¬ 
ings  in  which  decisions  rest  solely  on  inspections,  tests,  or 
elections;  (4)  the  conduct  of  military,  naval,  or  foreign  af¬ 
fairs  functions ;  (5)  cases  in  which  an  agency  is  acting  as  an 
agent  for  a  court;  and  (6)  the  certification  of  employee  rep¬ 
resentatives — 

(a)  Notice. — Persons  entitled  to  notice  of  an  agency  hear¬ 
ing  shall  be  timely  informed  of  (1)  the  time,  place,  and  na¬ 
ture  thereof ;  (2)  the  legal  authority  and  jurisdiction  under 
which  the  hearing  is  to  be  held;  and  (3)  the  matters  of  fact 
and  law  asserted.  In  instances  in  which  private  persons 
are  the  moving  parties,  other  parties  to  the  proceeding  shall 
give  prompt  notice  of  issues  controverted  in  fact  or  law; 
and  in  other  instances  agencies  may  by  rule  require  respon¬ 
sive  pleading.  In  fixing  the  times  and  places  for  hearings, 
due  regard  shall  be  had  for  the  convenience  and  necessity 
of  the  parties  or  their  representatives. 

(b)  Procedure. — The  agency  shall  afford  all  interested 
parties  opportunity  for  (1)  the  submission  and  considera¬ 
tion  of  facts,  arguments,  offers  of  settlement,  or  proposals 
of  adjustment  where  time,  the  nature  of  the  proceeding,  and 
the  public  interest  permit,  and  (2)  to  the  extent  that  the 
parties  are  unable  so  to  determine  any  controversy  by  con¬ 
sent,  hearing,  and  decision  upon  notice  and  in  conformity 
with  sections  7  and  8. 


HEARINGS 

Sec.  7.  In  hearings  which  section  4  or  5  requires  to  be 
conducted  pursuant  to  this  section — 


(c)  Evidence. — Except  as  statutes  otherwise  provide,  the 
proponent  of  a  rule  or  order  shall  have  the  burden  of  proof. 
Any  oral  or  documentary  evidence  may  be  received,  but 
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every  agency  shall  as  a  matter  of  policy  provide  for  the  ex¬ 
clusion  of  irrelevant,  immaterial,  or  unduly  repetitious  evi¬ 
dence  and  no  sanction  shall  be  imposed  or  rule  or  order  be 
issued  except  upon  consideration  of  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by  any  party  and  as 
supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence.  Every  party  shall  have  the  right 
to  present  his  case  or  defense  by  oral  or  documentary  evi¬ 
dence,  to  submit  rebuttal  evidence,  and  to  conduct  such 
cross-examination  as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  In  rule  making  or  determining 
claims  for  money  or  benefits  or  applications  for  initial 
licenses  any  agency  may,  where  the  interest  of  any  party 
will  not  be  prejudiced  thereby,  adopt  procedures  for  the 
submission  of  all  or  part  of  the  evidence  in  written  form. 


SANCTIONS  AND  POWERS 

Sec.  9.  In  the  exercise  of  any  power  or  authority — 

(a)  In  General. — No  sanction  shall  be  imposed  or  sub¬ 
stantive  rule  or  order  be  issued  except  within  jurisdiction 
delegated  to  the  agency  and  as  authorized  by  law. 


JUDICIAL  REVIEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to  agency 
discretion — 

(a)  Right  op  review. — Any  person  suffering  legal  wrong 
because  of  any  agency  action,  or  adversely  affected  or  ag¬ 
grieved  by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof. 

(b)  Form  and  venue  op  action. — The  form  of  proceeding 
for  judicial  review  shall  be  any  special  statutory  review 
proceeding  relevant  to  the  subject  matter  in  any  court  speci¬ 
fied  by  statute  or,  in  the  absence  or  inadequacy  thereof, 
any  applicable  form  of  legal  action  (including  actions  for 
declaratory  judgments  or  writs  of  prohibitory  or  manda¬ 
tory  injunction  or  habeas  corpus)  in  any  court  of  competent 
jurisdiction.  Agency  action  shall  be  subject  to  judicial  re¬ 
view  in  civil  or  criminal  proceedings  for  judicial  enforce¬ 
ment  except  to  the  extent  that  prior,  adequate,  and  exclusive 
opportunity  for  such  review  is  provided  by  law. 

(c)  Review  able  acts. — Every  agency  action  made  review- 
able  by  statute  and  every  final  agency  action  for  which  there 
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is  no  other  adequate  remedy  in  any  court  shall  be  subject  to 
judicial  review.  Any  preliminary,  procedural,  or  interme¬ 
diate  agency  action  or  ruling  not  directly  reviewable  shall 
he  subject  to  review  upon  the  review  of  the  final  agency 
action.  Except  as  otherwise  expressly  required  by  statute, 
agency  action  otherwise  final  shall  be  final  for  the  purposes 
of  this  subsection  whether  or  not  there  has  been  presented 
or  determined  any  application  for  a  declaratory  order,  for 
any  form  of  reconsideration,  or  (unless  the  agency  other¬ 
wise  requires  by  rule  and  provides  that  the  action  mean¬ 
while  shall  be  inoperative)  for  an  appeal  to  superior  agency 
authority. 

(d)  Interim  relief. — Pending  judicial  review  any  agency 
is  authorized,  where  it  finds  that  justice  so  requires,  to  post¬ 
pone  the  effective  date  of  any  action  taken  by  it.  Upon 
such  conditions  as  may  be  required  and  to  the  extent  neces¬ 
sary  to  prevent  irreparable  injury,  every  reviewing  court 
(including  every  court  to  which  a  case  may  be  taken  on  ap¬ 
peal  from  or  upon  application  for  certiorari  or  other  writ 
to  a  reviewing  court)  is  authorized  to  issue  all  necessary 
and  appropriate  process  to  postpone  the  effective  date  of 
any  agency  action  or  to  preserve  status  or  rights  pending 
conclusion  of  the  review  proceedings. 

(e)  Scope  of  review. — So  far  as  necessary  to  decision 
and  where  presented  the  reviewing  court  shall  decide  all 
relevant  questions  of  law,  interpret  constitutional  and  stat¬ 
utory  provisions,  and  determine  the  meaning  or  applicabil¬ 
ity  of  the  terms  of  any  agency  action.  It  shall  (A)  compel 
agency  action  unlawfully  withheld  or  unreasonably  delayed ; 
and  (B)  hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions  found  to  be  (1)  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  not  in  accordance  with 
law;  (2)  contrary  to  constitutional  right,  power,  privilege, 
or  immunity;  (3)  in  excess  of  statutory  jurisdiction,  author¬ 
ity,  or  limitations,  or  short  of  statutory  right;  (4)  without 
observance  of  procedure  required  by  law;  (5)  unsupported 
by  substantial  evidence  in  any  case  subject  to  the  require¬ 
ments  of  sections  7  and  8  or  otherwise  reviewed  on  the  rec¬ 
ord  of  an  agency  hearing  provided  by  statute;  or  (6)  un¬ 
warranted  by  the  facts  to  the  extent  that  the  facts  are  sub¬ 
ject  to  trial  de  novo  by  the  reviewing  court.  In  making  the 
foregoing  determinations  the  court  shall  review  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party,  and  due  account  shall  be  taken  of  the  rule  of  preju¬ 
dicial  error. 
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Puss  or  Bybon  S.  Adams,  Washington,  D.  C. 


United  States  Court  of  Appeals 

For  the  District  of  Columbia.  Circuit 


United  Gas  Pipe  Line  Company,  Petitioner , 


v. 

The  Federal  Power  Commission,  Respondent. 


PETITION  TO  REVIEW  AND  SET  ASIDE  ORDER  OP 
THE  FEDERAL  POWER  COMMISSION,  AND 
PENDING  DETERMINATION,  TO  STAY 
EFFECTIVENESS  THEREOF. 


To  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit: 

United  Gas  Pipe  Line  Company,  a  Delaware  corporation 
(hereinafter  referred  to  as  Petitioner),  being  aggrieved 
and  injured  by  an  order  of  the  Federal  Power  Commission 
(hereinafter  referred  to  as  Commission),  issued  October 
30th,  1948,  in  Docket  No.  R-107  and  designated  as  Order 
No.  144  entitled  “ Amending  the  Commission’s  General 
Rules  and  Regulations,”  and  the  order  issued  on  Decem¬ 
ber  21st,  1948,  denying  Petitioner’s  application  for  a  re¬ 
hearing  on  said  Order  No.  144,  respectfully  petitions  this 
Court  to  review  and  set  aside  said  Order  No.  144  and  pend¬ 
ing  determination  herein,  to  stay  the  effectiveness  thereof. 
In  support  hereof,  Petitioner  respectfully  shows : 
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Contemporaneously  with  the  filing  of  this  Petition  to 
Review,  a  somewhat  similar  petition  to  review  the  same 
Order  No.  144  of  the  Commission  is  being  filed  by  Michigan 
Consolidated  Gas  Company. 

In  connection  with  each  of  said  two  Petitions  to  Review 
an  immediate  stay  order  is  sought. 

In  order  that  this  Honorable  Court  may  have  before  it 
the  complete  record  in  Docket  No.  R-107,  Petitioner  and 
Michigan  Consolidated  have  had  printed  a  Joint  Appendix 
which  contains  a  copy  of  the  entire  record  in  said  docket 
except  responses  and  pleadings  of  parties  who  have  not 
petitioned  for  review. 

References  to  said  Joint  Appendix  will  be  made  by  page 
reference  to  “Petitioner’s  App.”. 

For  the  convenience  and  ready  reference  of  this  Honor¬ 
able  Court  it  is  pointed  out  that  in  this  petition  for  review, 
numerous  references  are  made  to  Order  Number  144  of  the 
Commission  and  various  sections  of  the  rules  and  regula¬ 
tions  issued  thereunder,  and  to  various  sections  of  the  Nat¬ 
ural  Gas  Act  and  the  Administrative  Procedure  Act;  each 
of  these  has  been  printed  in  full  in  Petitioner’s  Appendix 
as  follows: 

1.  Order  Number  144  (Petitioner’s  App.  227-231,  Inc.) 

2.  Rules  and  regulations  issued  under  said  order  (Peti¬ 
tioner’s  App.  231-254,  Inc.) 

3.  Relevant  sections  of  the  Natural  Gas  Act  (Petition¬ 
er’s  App.  277-282,  Inc.) 

4.  Relevant  sections  of  the  Administrative  Procedure 
Act  (Petitioner’s  App.  282-285,  Inc.) 

I. 

Petitioner  here  seeks  to  have  reviewed  and  set  aside  (and 
pending  determination  herein,  stayed)  the  aforesaid  Order 
No.  144  of  the  Federal  Power  Commission  changing,  modi¬ 
fying,  restricting  or  prohibiting  substantially  all  of  the  gas 
purchase,  transportation  and  sale  contracts  (including 
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rates,  charges  and  classifications  therein  provided  for) 
of  Petitioner  subject  to  the  jurisdiction  of  the  Commission 
without  the  Commission  having  had  any  hearing  as  re¬ 
quired  by  law  and  making  a  finding  of  fact  that  such  con¬ 
tracts  so  affected  are  unjust,  unreasonable,  unduly  dis¬ 
criminatory,  or  preferential  under  the  provisions  of  the 
Natural  Gas  Act  and  particularly  Section  5(a)  thereof. 

n. 

This  petition  for  review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  19(b)  of  the  Natural  Gas  Act  of 
June  21, 1938,  c.  556  (52  Stat.  821),  U.S.C.,  Title  15,  §  717r, 
which  provides  inj  part  as  follows : 

“  (b)  Any  party  to  a  proceeding  under  this  act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the 
circuit  court  of  appeals  of  the  United  States  for  any 
circuit  wherein  the  natural-gas  company  to  which  the 
order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.  ’  ’ 

The  authorization  of  a  stay  order  is  provided  for  in  para¬ 
graph  (c)  of  said  Section  19  of  the  Natural  Gas  Act  which 
reads  as  follows : 

“(c)  The  filing  of  an  application  for  rehearing  un¬ 
der  subsection  (a)  shall  not,  unless  specifically  ordered 
by  the  Commission,  operate  as  a  stay  of  the  Commis¬ 
sion’s  order.  The  commencement  of  proceedings  un¬ 
der  subsection  (b)  of  this  section  shall  not,  unless 
specifically  ordered  by  the  court,  operate  as  a  stay  of 
the  Commission’s  order.” 

This  petition  is  also  filed  under  and  pursuant  to  the  pro¬ 
visions  of  Section  10  of  the  Administrative  Procedure  Act 
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of  June  11,  1946,  c.  324  (60  Stat.  237),  U.S.C.,  Title  5, 
§§  1001-1011,  which  is  quoted  in  full  in  Petitioner’s  Appen¬ 
dix  on  pages  284  and  285,  and  which  authorizes  the  petition 
for  review  herein  filed  and  the  stay  order  herein  sought. 

m. 

In  the  proceeding  sought  to  be  reviewed  herein,  there  is 
no  record  except  notices,  responses,  pleadings,  orders  and 
the  transcript  of  the  oral  argument.  Petitioner  was  re¬ 
fused  the  right  to  make  up  a  record  by  the  cross  examina¬ 
tion  and  direct  examination  of  witnesses  and  the  introduc¬ 
tion  of  oral  and  documentary  evidence.  Therefore,  in  this 
Petition  for  Review,  Petitioner  has  of  necessity  had  to 
allege  facts  and  conclusions  not  in  the  record,  but  which 
facts  and  conclusions  Petitioner  could  have  proven  by  com¬ 
petent  evidence  had  it  been  permitted  to  do  so  in  a  proper 
proceeding. 

Petitioner,  because  of  the  size  and  magnitude  of  its  oper¬ 
ations,  has  a  very  large  number  of  contracts,  providing  for 
rates,  charges  and  classifications,  for  the  transportation 
and  sale  of  natural  gas  subject  to  the  jurisdiction  of  the 
Commission,  which  contracts  are  lawfully  on  file  with  the 
Commission  and  are  lawfully  in  effect,  as  will  be  shown  by 
Petitioner’s  Response  in  said  Docket  R-107.  (Petitioner’s 
App.  p.  49) 

Petitioner  in  bringing  this  petition  for  review  has  se¬ 
lected  a  few  specimen  contracts  as  illustrative  of  the  legal 
principles  involved,  but  if  in  a  proper  proceeding  the  merits 
or  demerits  of  other  contracts  are  involved,  petitioner  will 
have  available,  if  necessary,  such  lawful  evidence  as  may 
be  necessary  to  rebut  any  evidence  that  may  be  offered  to 
show  that  same  are  unjust,  unreasonable,  unduly  discrim¬ 
inatory  or  preferential. 

Petitioner  is  likewise  prepared  when  necessary  to  prove 
as  aforesaid  all  of  the  allegations  contained  in  its  said 
Response  (Petitioner’s  App.  p.  49)  and  in  its  application 
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for  a  rehearing  in  said  Docket  R-107  (Petitioner’s  App. 
p.  257). 

IV. 

Petitioner  is  a  Natural  Gas  Company  within  the  meaning 
of  the  Natural  Gas  Act  and  is  engaged  among  other  things, 
in  the  transportation  and  sale  of  natural  gas  in  interstate 
commerce  in  the  States  of  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida  and  is  one  of  the  larger  major  natural 
gas  companies  in  the  United  States.  The  Commission  is 
an  administrative  agency  to  whom  Congress  has  delegated 
the  administration  of  the  Natural  Gas  Act,  as  therein  pro¬ 
vided. 

V. 

Since  the  enactment  of  the  Natural  Gas  Act,  Petitioner 
has  duly  and  timely  filed  with  the  Commission  all  of  its 
contracts  for  the  transportation  and  sale  of  natural  gas, 
over  which  the  Commission  has  jurisdiction,  and  said  con¬ 
tracts,  of  which  there  are  many,  have  with  few  exceptions 
been  accepted  for  filing  and  have  been  permitted  to  become 
effective  by  the  Commission. 

VL 

These  lawfully  existing  contracts  are,  because  of  the 
nature  of  the  natural  gas  business,  frequently  required  to 
be  amended  and  supplemented  to  meet  changing  customer 
requirements  and  operating  and  economic  conditions. 

Such  supplements  and  amendments,  with  few  exceptions, 
have  been  accepted  and  permitted  to  become  effective  by 
the  Commission. 

Petitioner  has  a  very  large  number  of  such  supplements 
and  amendments  presently  on  file  with  the  Commission  and 
lawfully  in  effect. 

The  changing  operating  and  economic  conditions  just 
referred  to  include  such  matters  as  (a)  operating  line  pres¬ 
sures,  (b)  quality  of  gas — such  as  B.T.U.  content,  (c) 
changes  in  sources  of  supply,  (d)  changes  in  delivery  points 
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or  facilities,  (e)  measurement  basis,  (f)  meter  stations,  (g) 
load  factors,  (h)  consent  letters  waiving  minimum  rates 
under  percentage  contracts  for  resale  industrial  gas,  (i) 
new  or  additional  taxes,  and  many  other  similar  items. 

Such  supplements  and  amendments  are  contemplated 
generally  by  the  parties  to  such  contracts  and  as  a  prac¬ 
tical  matter  are  indispensable  to  natural  gas  operations 
under  said  contracts. 

Since  the  passage  of  the  Natural  Gas  Act  in  1938  the 
Commission  has  consistently  acquiesced  in  the  almost  uni¬ 
versal  practice  of  natural  gas  companies  in  amending  and 
supplementing  lawfully  existing  contracts.  Such  estab¬ 
lished  policy  has  continued  unbroken  over  a  period  of  ten 
years  and  constitutes  an  administrative  or  contempora¬ 
neous  construction  of  the  Natural  Gas  Act.  Said  Order  No. 
144  in  Docket  R-107  and  the  General  Buies  and  Regulations 
issued  thereunder  (Petitioner’s  App.  pp.  227  to  254,  inclu¬ 
sive)  are  utterly  in  conflict  with  the  said  long  prior  estab¬ 
lished  policy  of  the  Commission.  This  is  true  because  law¬ 
fully  existing  contracts  which  are  permitted,  to  a  limited 
extent,  to  remain  in  effect  by  Section  154.85  of  said  General 
Rules  and  Regulations,  cannot  be  supplemented  or  amended, 
(as  they  have  been  during  the  last  ten  years)  without  re¬ 
writing  the  original  contract  in  tariff  form — and  this,  of 
course,  brings  in  to  play  the  drastic  restrictions  of  Section 
154.38(d)  (Petitioner’s  App.  pp.  241-242)  which  prohibit 
any  rate  not  stated  in  dollars  and  cents  per  unit,  and  pro¬ 
hibit  tax  and  other  escalator  clauses,  and  provides  other 
restrictions. 

The  new  General  Rules  and  Regulations  (Petitioner’s 
App.  p.  227)  issued  by  said  Order  No.  144  restrict,  modify, 
change  or  abrogate  Petitioner’s  lawfully  existing  and  effec¬ 
tive  contracts  for  the  transportation  or  sale  of  natural  gas, 
subject  to  the  jurisdiction  of  the  Commission  in  the  follow¬ 
ing  manner,  to-wit : 

(a)  Except  for  certain  exceptions  and  exemptions, 
hereinafter  discussed,  all  of  said  contracts  will  have  to 
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,  be  renegotiated,  rewritten  and  refiled  in  tbe  form  of  a 
tariff  and  service  agreement.  This  will  have  to  be  done 
with  respect  to  contracts  in  the  States  of  Alabama  and 
Florida  by  not  later  than  April  1st,  1949,  and  as  to 
contracts  in  the  States  of  Texas,  Louisiana  and  Missis¬ 
sippi  by  not  later  than  May  2nd,  1949.  (Petitioner’s 
App.,  at  pp.  249-250.)  It  appears  that  it  will  be  im¬ 
possible  to  have  a  hearing  on  the  merits  in  this  matter 
before  this  Honorable  Court  before  April  1st,  1949,  and 
for  this  reason  and  others  hereinafter  pointed  out,  an 
immediate  stay  order  is  necessary  to  protect  Petitioner. 

(b)  The  new  form  of  contract  required,  i.e.,  the 
tariff  and  service  agreement,  is  specified  in  minute 
detail  in  Section  154.31  to  Section  154.41,  inclusive. 
(Petitioner’s  App.  pp.  237-243.) 

(c)  By  Section  154.38(d),  except  as  permitted  in 
Section  154.52  (Petitioner’s  App.  p.  243)  and  Section 
154.82  (Petitioner’s  App.  p.  249),  all  rates  must  be 
clearly  stated  in  dollars  and  cents  per  unit.  This  simply 
means  that  the  only  way  gas  can  be  transported  or 
sold,  where  the  Commission  has  jurisdiction,  is  for  a 
definite  fixed  price  in  dollars  or  cents  per  unit.  As  will 
be  hereinafter  pointed  out,  natural  gas  is  being  sold  or 
transported  under  contracts  lawfully  on  file  with  the 
Commission  and  effective  but  providing  for  the  pay¬ 
ment  of  a  consideration  not  expressed  in  dollars  or 
cents  per  unit. 

(1)  The  exceptions  referred  to  above,  i.e.,  Section 
154.52  and  154.82,  provide  as  follows : 

(a)  Section  154.52  provides  that  “upon  application 
and  for  good  cause  shown,  the  Commission  may  per¬ 
mit”  special  operating  arrangements  such  as  for  the 
exchange  or  transportation  of  natural  gas,  or  for 
the  sale  of  natural  gas  on  a  cost  formula  basis,  which 
charges  need  not  be  stated  in  terms  of  dollars  or 
cents  per  unit. 
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It  is  readily  apparent  that  such  contracts  referred 
to  in  Section  154.52  (which  do  not  include  percentage 
contracts  and  tax  clause  contracts  hereinafter  dis¬ 
cussed)  are  first  condemned  without  a  hearing,  Peti¬ 
tioner’s  repeated  demands  for  a  hearing  having  been 
refused.  See  Petitioner’s  Motion  for  a  Rehearing 
(Petitioner’s  App.  p.  257)  and  the  Order  of  the  Com¬ 
mission  denying  same  (Petitioner’s  App.  p.  274). 

The  effect  of  this  Section  154.52  is  to  shift  to  Peti¬ 
tioner  the  burden  of  proof,  whereas  the  Administra¬ 
tive  Procedure  Act  in  Section  7(c)  clearly  states 
that  in  this  so-called  “rule  making  proceeding”  the 
burden  is  on  the  Commission.  Petitioner  shows  that 
it  was  never  the  intention  of  the  Natural  Gas  Act  or 
the  Administrative  Procedure  Act  that  proceedings 
instituted  under  the  guise  of  rule  making  should 
ever  affect  lawfully  existing  contracts  and  rates, 
charges  and  classifications  therein  provided  for. 

If  a  present  lawful  contract  has  not  been  abro¬ 
gated,  it  would  not  be  necessary  to  apply  for  an  ex¬ 
emption  or  exception  with  respect  thereto  as  permit¬ 
ted  in  Section  154.52. 

This  Section  clearly  illustrates  the  intention  of 
the  Commission  to  abrogate  such  contracts  without 
a  hearing  and  then  upon  application,  for  good  cause 
shown,  the  Commission  may  (but  does  not  have  to, 
even  if  good  cause  has  been  shown)  issue  a  special 
permit  or  exemption. 

Since  the  only  way  the  Commission  can  change  a 
lawfully  existing  contract  for  the  transportation  or 
sale  of  natural  gas  is  under  the  provisions  of  Section 
5(a)  of  the  Natural  Gas  Act  (Petitioner’s  App  p. 
279),  the  Commission  is  without  jurisdiction  or 
power  to  abrogate  or  change  same  by  the  adoption, 
without  a  hearing,  of  new  General  Rules  and  Regula¬ 
tions,  and  such  fundamental  lack  of  jurisdiction  and 
power  cannot  be  cured  by  the  fact  that  the  Commis- 
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sion  may  grant  exemptions  or  permits  under  Section 
154.52  of  said  Rules  and  Regulations  (Petitioner’s 
App  p.  243). 

(b)  The  other  exception  is  provided  for  in  Section 
154.82,  which  states  that  all  contracts  not  in  the  new 
tariff  form  shall  be  restated  in  such  new  form  (mean¬ 
ing  that  the  customer  will  have  to  give  up  his  old  con¬ 
tract  and  sign  a  new  service  agreement  within  the 
time  limits  aforesaid)  provided  however,  that  price 
provisions  (not  the  entire  contract)  which  cannot  be 
stated  in  dollars  or  cents  per  unit  may  be  retained 
without  change.  But  such  contracts  cannot  be 
amended  or  supplemented  (last  paragraph  of  Section 
154.85)  unless  they  are  renegotiated  and  restated  in 
the  new  form,  in  which  event  all  of  the  restrictions 
and  prohibitions  of  Section  154.38(d)  are  applicable. 

As  pointed  out  in  this  petition,  such  contracts  of 
necessity  have  to  be  amended  and  supplemented  from 
time  to  time,  and  to  say  that  this  cannot  be  done, 
without  abrogating  same  and  using  the  new  form  of 
tariff  and  service  agreement,  is  simply  to  attempt 
indirectly  that  which  the  Commission  has  no  power 
to  do  directly. 

In  Petitioner’s  Pleadings  and  Response  in  said  Docket 
No.  R-107  (Petitioner’s  App  p.  49)  and  in  the  oral  argu¬ 
ment  of  Petitioner’s  counsel  (Petitioner’s  App  pp.  102-120) 
and  in  Petitioner’s  Motion  for  Rehearing  (Petitioner’s  App 
p.  257),  Petitioner  has  literally  “  shouted  and  cried  out  from 
the  house  tops”  that  its  lawfully  effective  contracts  could 
not  be  condemned  without  a  hearing.  No  hearing  has  been 
held  and  none  is  contemplated. 

Petitioner  likewise  protested  in  said  pleadings  and  argu¬ 
ment  that  what  the  Commission  seeks  to  do  under  the  guise 
of  rule  making  denies  to  Petitioner  duo  process  of  law  and 
confiscates  Petitioner’s  property,  all  in  flagrant  violation 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 
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As  far  as  Petitioner  can  learn,  the  Commission,  until  the 
issuance  of  said  Order  No.  144  on  October  30th,  1948,  has 
never  changed,  modified,  restricted,  or  prohibited  contracts 
which  it  has  previously  permitted  to  become  effective  (in¬ 
cluding  rates,  charges  or  classifications  therein  provided 
for)  without  first  having  a  lawful  and  actual  hearing  under 
Section  5(a)  of  the  Natural  Gas  Act  and  finding  from  the 
evidence  presented  thereat  that  the  contracts  or  contractual 
rights  in  question  are  unjust,  unreasonable,  unduly  dis¬ 
criminatory  or  preferential. 

vn. 

Petitioner  has  many  gas  sales  contracts  lawfully  on  file 
with  the  Commission  which  provide  that  should  new  or 
additional  taxes  be  levied,  or  old  existing  taxes  be  reduced, 
the  purchaser  and  Petitioner  will  adjust  the  increase  or 
decrease  in  taxes  according  to  the  terms  and  conditions  of 
the  contract.  The  purchase  price  of  the  gas,  or  the  rate  or 
charge  therefor  does  not  change,  but  the  tax  burden  is 
shifted  or  divided  according  to  the  terms  and  conditions  of 
the  contract.  There  is  no  change  in  an  effective  rate  or 
charge  as  contemplated  by  Section  4(d)  of  the  Natural  Gas 
Act  (Petitioner’s  App.  pp.  277-278).  Such  contracts  will 
be  referred  to  as  Tax  Clause  Contracts. 

As  an  illustration  of  a  Tax  Clause  Contract,  Petitioner 
shows  that  it  has  a  gas  sales  contract  with  Mississippi 
River  Fuel  Corporation  containing  a  tax  clause,  which  con¬ 
tract  with  all  supplements  and  amendments  thereto  has 
been  accepted  for  filing  by  the  Commission  and  permitted 
to  become  effective,  including  the  tax  adjustment  clause. 
This  contract  is  designated  by  the  Commission  as  Peti¬ 
tioner’s  Rate  Schedules  Nos.  9,  10  and  11,  Supplements 
Nos.  1  to  14,  inclusive.  Supplement  No.  11  to  said  contract 
was  entered  into  on  September  7,  1945,  and  was  filed  with 
the  Commission  on  October  1,  1945,  and  was  permitted  to 
become  effective  on  December  1,  1945.  In  addition  to  this 
routine  filing,  this  supplement  was  approved  by  the  Com- 
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mission  after  a  hearing  in  Docket  No.  G-622.  See  order  of 
the  Commission  dated  November  9th,  1945  in  said  docket. 
Said  supplement  according  to  its  terms  permits  Petitioner 
to  pass  on  to  Mississippi  River  Fuel  Corporation,  without 
further  Commission  authorization  or  action,  additional 
taxes  as  therein  provided,  for. 

In  1948,  the  Louisiana  Legislature  levied  additional  taxes 
which  under  said  contract  can  be  divided  between  Petitioner 
and  Mississippi  River  Fuel  Corporation.  The  approximate 
amount  of  additional  taxes  that  are  to  be  passed  on  to 
Mississippi  under  said  contract  as  supplemented  substan¬ 
tially  exceed  the  sum  of  $15,000.00  per  year. 

Section  154.38(d)  of  the  new  Rules  and  Regulations  (Pe¬ 
titioner’s  App.  p.  241),  effective  since  December  1st,  1948, 
prohibits  all  self-operative  adjustment  clauses,  and  there¬ 
fore,  as  of  this  day,  prohibits  Petitioner  from  passing 
on  said  amount  of  additional  taxes.  Thus  the  said 
Supplement  No.  11  which  was  approved  by  the  Com¬ 
mission  after  a  hearing,  is  now  in  this  rule  making  proceed¬ 
ing  nullified  without  a  hearing,  and  Petitioner  is  penalized 
by  not  being  permitted  to  obtain  reimbursement  from 
Mississippi  River  Fuel  Corporation  in  said  amount  accord¬ 
ing  to  said  supplement. 

Petitioner  shows  that  the  one  and  only  way  in  which  the 
Commission  can  so  affect  any  contract  or  rate,  charge  or 
classification  thereunder,  which  is  lawfully  in  effect  and 
on  file  with  the  Commission  is  in  the  words  of  Section  5(a) 
of  the  Natural  Gas  Act  when  “after  a  hearing”  the  Com¬ 
mission  “shall  find”  “any”  “contract”  “unjust,  unrea¬ 
sonable,  unduly  discriminatory,  or  preferential”  after 
which  the  “Commission  shall  determine  the  just  and  rea¬ 
sonable  rate,  charge,  classification”  “or  contract”  “and” 
“fix  the  same  by  order.” 

Petitioner  shows  that  said  tax  clause  contracts  are  fair, 
just  and  equitable  and  are  so  recognized  by  regulatory 
authorities  in  the  states  in  which  Petitioner  operates, 
namely,  Texas,  Louisiana,  Mississippi,  Alabama,  and 
Florida. 
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Petitioner  shows  that  the  impact  of  the  new  Buies  on  the 
tax  clause  contract  above  referred  to  is  merely  one  illustra¬ 
tion  of  what  the  Commission  seeks  to  accomplish  in  Section 
154.38(d)  of  said  rules  (Petitioner’s  App  p.  241). 

This  section  condemns  without  a  hearing  and  a  finding 
of  fact  as  required  by  Section  5(a)  of  the  Natural  Gas  Act 
(Petitioner’s  App.  p.  279)  all  provisions  in  a  rate,  charge 
or  classification  as  set  forth  in  contracts  effective  and  law¬ 
fully  on  file  with  the  Commission,  which  permit  any  adjust¬ 
ment,  such  “as  tax,  commodity  price  index,  wholesale  price 
index,  purchase  gas  cost  adjustment  clauses  or  other  simi¬ 
lar  price  adjustments  or  periodic  changes.” 

Petitioner  shows  that  the  nature  and  scope  of  said  Sec¬ 
tion  154.38(d)  as  above  set  forth,  and  also  the  prohibition, 
subject  to  certain  exemptions,  of  any  rate  which  is  not 
“clearly  stated  in  cents  or  in  dollars  and  cents  per  unit” 
is  so  broad,  drastic  and  far-reaching  in  its  effect,  that  it 
seems  almost  inconceivable  that  such  sweeping  condem¬ 
nation  and  prohibition  would  have  been  ordered  except 
after  a  hearing,  including  the  taking  of  evidence  and  a  find¬ 
ing  of  fact  that  that  which  was  condemned  or  prohibited 
was  in  the  words  of  Section  5(a)  of  the  Natural  Gas  Act 
unjust,  unreasonable,  unduly  discriminatory  or  preferential. 

And  yet  the  refusal  of  the  Commission  to  grant  a  hearing 
was  deliberate  and  in  the  face  of  repeated  demands  for 
same.  (See  Petitioner’s  Response,  and  Petition  for  Re¬ 
hearing  (Petitioner’s  App.  p.  49  and  p.  257)). 

Due  process  of  law  is  a  process  that  hears  before  it  con¬ 
demns.  It  has  been  held  by  an  unbroken  line  of  authorities 
that  an  administrative  agency,  in  establishing  a  basis  for 
regulatory  action,  particularly  an  order  affecting  rates,  is 
under  an  obligation  to  give  notice  and  to  accord  a  fair  and 
full  hearing  to  all  interested  parties,  to  take  evidence ,  to 
make  findings  of  fact  based  solely  on  such  record,  and  to 
predicate  its  final  conclusion  on  the  findings  of  fact. 
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yin. 

Petitioner  has  many  gas  sales  contracts  lawfully  on  file 
with  the  Commission  which  provide  with  respect  to  the  sale 
of  gas  for  resale  for  industrial  use,  Petitioner  shall  receive 
a  certain  percentage,  say  80%,  of  what  the  distributor  or 
municipality  receives  for  same  when  sold  for  consumption 
to  industries  on  the  distributor’s  distribution  system,  pro¬ 
vided  however,  that  Petitioner  shall  not  receive  less  than  a 
specified  minimum,  say  sixteen  cents  per  M.  C.  F.  without 
its  written  consent. 

The  nature,  purpose,  and  desirability  of  percentage  con¬ 
tracts  was  concisely  stated  by  counsel  for  Petitioner  in  the 
oral  argument,  as  appears  on  pages  142-143  of  Petitioner’s 
Appendix.  These  contracts  will  be  referred  to  as  per¬ 
centage  contracts. 

It  has  long  been  the  practice  of  Petitioner  where  advis¬ 
able  and  in  the  interest  of  good  business  and  sound  econom¬ 
ics,  to  execute  a  supplement  or  amendment  to  an  original 
percentage  contract  giving  its  consent  to  such  lesser  than 
the  minimum  rate  as  might  be  acceptable  to  it. 

An  illustration  of  this  type  of  contract  is  the  contract  be¬ 
tween  Petitioner  and  Mobile  Gas  Service  Company  which 
is  dated  the  1st  day  of  January,  1936.  This  contract  has 
long  been  recognized  by  the  Commission  as  being  valid  and 
effective.  In  the  Commission’s  office  it  is  designated  as 
Petitioner’s  Rate  Schedule  No.  20,  Supplements  Nos.  1  to 
11,  inclusive,  together  with  various  Supplements  to  said 
Supplements. 

Operating  and  economic  conditions  have  necessitated  the 
amendment  or  supplementing  of  this  contract  twenty-eight 
times  since  1936,  and  in  each  instance  since  the  enactment 
of  the  Natural  Gas  Act  in  1938,  such  supplement  or  amend¬ 
ment  has  been  accepted  and  been  permitted  to  become 
effective  by  the  Commission. 

As  showing  the  immediate  necessity  for  a  stay  order  in 
this  proceeding,  Petitioner  shows  at  this  moment  the  Ala¬ 
bama  Power  Company  desires  to  purchase  a  firm  supply  of 
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gas  from  Mobile  Gas  Service  Company,  for  use  as  fuel  in 
its  electric  generating  plant  in  or  near  the  City  of  Mobile, 
Alabama.  In  order  to  permit  Mobile  Gas  Service  Company 
to  make  said  sale,  Petitioner  has  been  requested  to  and  is 
willing  and  anxious  to  waive  the  specified  minimum  pro¬ 
vided  in  said  contract  by  executing  an  appropriate  amend¬ 
ment  or  supplement  thereto.  But  this  is  prohibited  by  said 
Order  No.  144,  because  the  last  paragraph  of  Section  154.85 
of  said  rules  prohibits  any  change  or  amendment  except  by 
the  execution  of  a  form  of  service  agreement  contained  in 
the  Tariff.  Section  154.38  of  the  rules,  which  restricts  and 
limits  what  can  be  in  the  Tariff  (See  Section  154.34  through 
Section  154.41),  prohibits  percentage  contracts  because  the 
rate  therein  is  stated  on  a  percentage  basis  and  not  “in 
cents  or  dollars  and  cents  per  unit.” 

Petitioner  shows  and  alleges  on  information  and  belief 
that,  the  Commission  realizing  that  it  cannot  lawfully  pro¬ 
hibit  percentage  contracts  without  a  hearing  and  a  finding 
based  on  evidence  that  same  are  in  the  words  of  Section 
5(a)  of  the  Natural  Gas  Act:  “unjust,  unreasonable,  unduly 
discriminatory  or  preferential”,  has  endeavored  through 
said  Order  No.  144  to  prohibit  percentage  contracts  by 
freezing  them  in  their  present  form  and  prohibiting  amend¬ 
ments  or  supplements  thereto,  and  without  which  amend¬ 
ments  and  supplements  percentage  contracts  become  un¬ 
workable  and  will  have  to  cease  to  exist 

Petitioner  shows  that  while  the  rules  prescribed  by  said 
Order  No.  144  are  general  in  their  application,  it  seems 
reasonably  apparent  from  the  transcript  of  the  oral  argu¬ 
ment  (Petitioner’s  App  pp.  96-226)  that  with  respect  to 
percentage  contracts  they  were  directed  solely  at  Petitioner. 

The  transcript  of  the  oral  argument  shows  that  accord¬ 
ing  to  counsel  for  the  Commission’s  staff,  there  are  pres¬ 
ently  on  file  with  the  Commission  59  percentage  contracts, 
of  which  53  belong  to  Petitioner  and  the  other  six  (6)  to 
three  companies  which,  as  shown  by  the  record  in  B-107, 
are  not  presently  objecting  to  abolishing  same  (see  Peti¬ 
tioner’s  App  p.  205). 
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IX. 

Petitioner  has  transportation  contracts  on  file  with  the 
Commission  and  lawfully  in  effect,  under  which  Petitioner 
receives  a  regular  charge  for  having  up  to  a  certain  ca¬ 
pacity  in  its  pipe  line  available  to  another  party — the 
amount  of  gas  transported  may  vary  at  the  option  of  the 
other  party  but  the  charge  remains  the  same.  Such  con¬ 
tracts  will  be  referred  to  as  Transportation  Contracts. 

These  contracts  are  of  necessity  subject  to  amendment  or 
supplementation  depending  on  operating  conditions  and 
needs. 

An  illustration  of  this  type  of  contract  is  one  presently 
on  file  and  in  effect  and  approved  by  the  Commission,  be¬ 
tween  Petitioner  and  Tennessee  Gas  Transmission  Com¬ 
pany,  dated  the  15th  day  of  March,  1945,  and  designated  by 
the  Commission  as  Petitioner’s  Rate  Schedule  No.  86. 

The  above  transportation  contract  was  approved  by  the 
Commission  in  its  Docket  No.  G-622  in  the  Matter  of  United 
Gas  Pipe  Line  Company  after  a  full  hearing  in  which  the 
merits  of  this  particular  contract  were  gone  into  in  great 
detail. 

This  transportation  contract  which  was  approved  after  a 
hearing  is  now  condemned  without  a  hearing  by  Section 
154.38(d)  of  the  rules  (Petitioner’s  App.  p.  241)  because 
the  rate  or  charge  is  not  expressed  in  cents  or  dollars  and 
cents  per  unit. 

It  is  true  that  Section  154.52  provides  that  with  respect  to 
such  a  transportation  contract  (but  not  with  respect  to  a 
percentage  contract  or  a  tax  clause  contract)  upon  applica¬ 
tion  by  Petitioner  “and  for  good  cause  shown”  the  Com¬ 
mission  “may  permit”  (not  shall  permit)  such  a  contract 
to  be  filed. 

The  net  result  is  to  condemn  such  transportation  con¬ 
tracts  without  the  hearing  and  finding  required  by  Section 
5(a)  of  the  Natural  Gas  Act,  and  then  to  say  if  good  cause 
be  shown  the  Commission  may  issue  a  respite  or  pardon- 
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Petitioner  shows  that  Docket  No.  R-107  is  a  proceeding 
under  the  gnise  of  rule  making  subject  to  the  provisions  of 
the  Administrative  Procedure  Act,  and  Section  7 (c)  thereof 
specifically  states  “Except  as  statutes  otherwise  provide, 
the  proponent  (here  the  Commission)  of  a  rule  or  order 
shall  have  the  burden  of  proof/  * 

As  hereinabove  pointed  out,  the  exemption,  respite  or 
pardon  provided  for  at  the  pleasure  of  the  Commission  in 
Section  154.52  places  the  burden  of  proof  on  Petitioner  in 
absolute  violation  of  Section  7(c)  of  the  Administrative 
Procedure  Act  above  referred  to. 

X. 

Section  154.85  of  the  new  rules  states  that  existing  con¬ 
tracts  may  be  continued  in  effect  “to  the  extent  that  the 
provisions  thereof  are  not  superseded  by  or  in  conflict  with 
other  applicable  provisions  of  the  Rate  Schedules  and  Gen¬ 
eral  Terms  and  Conditions  of  the  Tariff/ 9 
This  is  tantamount  to  saying  that  if  there  is  any  such 
conflict,  existing  contracts  are  changed  without  any  hearing 
and  a  finding  of  fact  that  justifies  such  condemnation  or 
modification  as  required  by  Section  5(a)  of  the  Natural 
Gas  Act. 

XX. 

Petitioner  shows  that  the  sanctions,  restrictions,  and  pro¬ 
hibitions  imposed  by  Order  No.  144  aforesaid,  without  any 
hearing  and  evidence,  are  absolutely  prohibited  by  Section 
7(c)  of  the  Administrative  Procedure  Act  which  states  “no 
sanction  shall  be  imposed  or  rule  or  order  be  issued  except 
upon  consideration  of  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party  and  as  supported  by 
and  in  accordance  with  the  reliable  probative  and  substan - 
tial  evidence.”  “Every  party  shall  have  the  right  to  pre¬ 
sent  his  case  or  defense  by  oral  or  documentary  evidence, 
to  submit  rebuttal  evidence,  and  to  conduct  such  cross-ex¬ 
amination  as  may  be  required  for  a  full  and  true  disclosure 
of  the  facts.”  (Emphasis  supplied). 
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XII. 


Petitioner  shows  that  it  was  never  the  remotest  intention 
of  the  Congress  as  expressed  in  the  Natural  Gas  Act  or  in 
the  Administrative  Procedure  Act,  and  as  demonstrated  in 
the  legislative  history  of  each  of  said  Acts,  to  permit  the 
Commission  to  impair,  restrict,  change  or  prohibit  any  con¬ 
tract  for  the  transportation  or  sale  of  natural  gas  over 
which  the  Commission  has  jurisdiction  until  after  a  hearing 
and  a  finding  of  fact  based  on  legal  evidence,  that  the  con¬ 
tract  in  question  is : 

(a)  unjust, 

(b)  unreasonable, 

(c)  unduly  discriminatory,  or 

(d)  preferential. 

A  fair  reading  of  Order  No.  144  shows  that  the  reason 
and  purpose  of  the  order  is  to  achieve  uniformity  and  sim¬ 
plicity .  But  Congress  in  enacting  the  Natural  Gas  Act  in 
Section  5(a)  specified  that  the  Commission  could  change 
contracts  on  only  four  grounds,  i.e.,  if  same  are  unjust,  un¬ 
reasonable,  unduly  discriminatory  or  preferential.  These 
four  grounds  do  not  include  uniformity  or  simplicity  and 
therefore  under  the  well  recognized  principle  that  the 
expression  of  the  one  thing  is  the  exclusion  of  the  other, 
the  Commission  is  precluded  by  said  Section  5(a)  from 
changing  contracts  including  rates,  charges,  or  classifica¬ 
tions  therein  provided  for  on  account  of  the  reasons  stated 
(uniformity  and  simplicity)  in  the  first  paragraph  of  said 
Order  No.  144. 

The  Commission  on  October  13th,  1948,  issued  an  order 
in  Docket  Number  G-1142  instituting  a  rate  investigation 
against  Petitioner  to  ascertain  among  other  things  if  Peti¬ 
tioner’s  rates,  charges,  services,  or  classifications  in  con¬ 
tracts  for  the  transportation  or  sale  of  natural  gas  subject 
to  the  jurisdiction  of  the  Commission  are  unjust,  unreason¬ 
able,  unduly  discriminatory  or  preferential  and  the  order 
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provides  that  if  same  are  so  found  to  be,  the  Commission 
will  determine  and  fix  the  proper  rates,  charges,  services, 
classifications  or  contracts.  Said  order  is  issued  strictly 
under  the  provisions  of  said  Section  5(a)  and  tracks  the 
language  thereof.  A  copy  of  said  order  is  hereto  annexed 
as  Exhibit  “A”. 

Petitioner  is  not  seeking  to  avoid  lawful  and  reasonable 
regulation  such  as  is  apparently  contemplated  in  said 
Docket  Number  G-1142. 

But  what  the  Commission  is  attempting  to  do  in  its 
Docket  Number  Rrl07,  is,  without  a  hearing,  to  lay  down 
in  advance  of  the  hearing  in  Docket  Number  G-1142,  the 
substantial  principles  and  type  of  rates,  charges,  classifica¬ 
tions  and  contracts  that  it  will  require,  irrespective  of  the 
limitations  placed  upon  the  Commission  by  said  Section 
5(a)  of  the  Natural  Gas  Act,  and  which  limitations  restrict 
the  Commission’s  right  to  act,  except  on  the  four  grounds 
aforesaid. 

XIII. 

Petitioner  shows  that  in  addition  to  being  deprived  of  its 
property  and  contractual  rights,  including  the  freedom  of 
contract,  without  due  process  of  law  and  in  violation  of  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States, 
it  may  become  liable  to  heavy  fines,  and  punishment  under 
Section  21  of  the  Natural  Gas  Act,  if  it  does  not  comply  with 
the  provisions  of  said  Order  No.  144. 

Petitioner  again  points  out  that  as  of  December  1st,  1948, 
the  new  rules  are  declared  to  be  effective,  and  if  Petitioner 
at  the  present  time  amends  or  supplements  for  instance 
any  (a)  tax  clause  contract,  (b)  percentage  contract,  or 
(c)  transportation  contract,  in  their  present  form,  the  dras¬ 
tic  requirements  of  said  rules  may  be  violated. 

The  new  Rules  and  Regulations  require  the  restatement 
of  existing  contracts  as  above  pointed  out,  but  apparently 
overlook  the  distinct  probability  that  customers,  such  as 
Mobile  Gas  Service  Company  (over  whom  the  Commission 
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has  no  jurisdiction  under  Section  1(b)  of  the  Natural  das 
Act,  because  it  is  a  distributing  company  and  not  a  natural 
gas  company  within  the  meaning  of  the  Act),  may  take  the 
position  that  they  are  not  willing  to  change  their  present 
contracts.  Petitioner,  on  information  and  belief,  alleges 
that  most  of  its  customers  who  have  percentage  contracts 
will  be  unwilling  to  give  them  up. 

For  all  of  these  reasons  Petitioner  needs  protection  and 
needs  it  now,  and  therefore  a  stay  order,  which  has  been 
refused  by  the  Commission  in  denying  Petitioner’s  Motion 
for  a  Rehearing,  should  be  granted  by  this  Honorable 
Court. 

Petitioner  is  cognizant  of  the  heavy  burdens  placed  on 
this  Court,  particularly  in  connection  with  petitions  to  re¬ 
view  the  actions  of  administrative  agencies,  and  under¬ 
stands  that  this  Petition  for  Review  may  not  be  reached  for 
hearing  and  decision  for  several  months.  And  for  this 
additional  reason,  an  immediate  stay  order  should  be 
granted. 

Petitioner  shows  that  no  harm  can  come  from  a  stay 
order,  and  that  the  status  quo  of  Petitioner’s  contracts  and 
contractual  rights  will  be  merely  maintained  in  the  same 
situation  and  condition  which,  with  the  approval  of  the 
Commission,  has  existed  since  the  enactment  of  the  Natural 
Gas  Act  more  than  ten  years  ago. 

XIV. 

The  proceedings  in  this  matter  were  instituted  by  the 
Commission’s  * *  Notice  of  Proposed  Rule  Making”  issued 
on  April  6, 1948  (Petitioner’s  App  p.  1)  whereby  the  Com¬ 
mission  indicated  its  intention  to  prescribe  amendments  to 
its  rules  substantially  the  same  as  promulgated  by  Order 
No.  144.  Such  notice  was  served  upon  the  industry  gener¬ 
ally  by  letter  of  the  Secretary  to  the  Commission  dated 
April  16,  1948  (Petitioner’s  App  p.  26),  which  stated: 

“The  basic  purpose  of  the  proposed  amendments,  as 
indicated  in  the  attached  Notice,  is  to  require  that 
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natural  gas  schedules  subject  to  the  Commission’s  jur¬ 
isdiction  be  filed  in  the  form  of  tariffs,  instead  of  the 
special,  individually  executed  contracts  permitted  by 
the  present  rules.” 

Interested  persons  were  advised  that  they  might  file  their 
comments,  views  and  suggestions  respecting  the  proposed 
rules.  In  response  to  such  notice,  comments  concerning  the 
proposed  amendments  and  several  requests  for  hearing 
thereon  were  filed  by  the  Petitioner  and  various  other  par¬ 
ties  with  the  Commission  (Petitioner’s  App.  pp.  27  and  36). 

On  June  15, 1948,  a  notice  was  issued  at  the  direction  of 
the  Commission  (Petitioner’s  App.  p.  40)  advising  that  a 
hearing  would  be  held  on  the  proposed  rule  making  on  a 
date  to  be  fixed.  Such  notice  stated,  inter  alia: 

“Although  such  rules  as  are  proposed  in  this  pro¬ 
ceeding  are  not  required  by  the  Natural  Gas  Act  to  be 
made  on  the  record  after  opportunity  for  hearing ,  it 
appears  desirable,  in  view  of  the  circumstances  and 
the  receipt  of  several  requests  for  hearing,  that  inter¬ 
ested  persons  be  afforded  an  opportunity  to  appear  and 
present  orally  their  views  concerning  the  proposed 
amendments.”  (Emphasis  supplied.) 

The  notice  further  stated,  in  general  terms,  the  subjects 
upon  which  evidence  might  be  introduced  by  the  companies. 
However,  there  was  no  indication  given  in  the  notice  that 
the  Commission  staff  would  assume  the  burden  of  proving 
that  the  contracts  on  file  were  unjust,  unreasonable,  unduly 
discriminatory  or  preferential.  On  the  contrary,  the  lan¬ 
guage  of  the  notice  indicated  that  at  the  hearing  to  be  held 
the  companies  would  be  required  to  defend  their  contracts 
against  the  changes  to  be  effected  in  them  by  the  proposed 
rules,  without  first  being  confronted  with  evidence  submit¬ 
ted  on  behalf  of  the  Commission  of  the  character  which 
would  be  required  to  support  findings  under  Section  5(a) 
of  the  Natural  Gas  Act  before  a  contract  can  be  changed, 
modified,  or  prohibited  by  the  Commission. 
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As  required  by  the  notice,  Petitioner  filed  its  notice  of 
intention  to  appear  and  participate  in  the  hearing  (Peti¬ 
tioner’s  App  p.  49).  Certain  revisions  in  the  proposed 
rules  were  made  by  the  Commission  on  September  2,  1948 
(Petitioner’s  App  p.  63) ;  however,  such  revisions  did  not 
meet  Petitioner’s  objections  as  set  forth  in  Petitioner’s 
Pleadings  and  Response  (Petitioner’s  App  p.  49). 

The  hearing  was  scheduled  to  commence  on  September 
20,  1948,  (Petitioner’s  App  p.  43).  Meanwhile,  many  of 
the  parties  who  had  filed  the  requisite  notice  of  intention 
to  participate  at  the  scheduled  hearing,  including  Peti¬ 
tioner,  filed  motions  requesting  that  the  Commission  hear 
oral  argument  on  September  20, 1948,  with  respect  to  speci¬ 
fied  legal  issues  involved  in  the  proposed  rule  making  and 
further  requesting  that  the  Commission  defer  the  hearing 
for  the  presentation  of  evidence  for  at  least  30  days. 
(Petitioner’s  App  p.  91.) 

On  September  13, 1948  (Petitioner’s  App  p.  94)  the  Com¬ 
mission  issued  an  order  providing  as  follows : 

“  ( A)  In  lieu  of  the  presentation  of  evidence  hereto¬ 
fore  set  for  September  20, 1948,  those  parties  who  have 
filed  notice  of  intention  to  appear,  •  *  •  will  be  heard 
in  oral  argument  on  all  issues  involved  in  this  matter 
commencing  at  10:00  a.m.  (EDST)  on  September  20, 
1948,  in  the  Hearing  Room  of  the  Federal  Power  Com¬ 
mission,  1800  Pennsylvania  Avenue,  N.  W.,  Washing¬ 
ton,  D.  C. 

“(B)  This  will  conclude  the  proceedings  incident  to 
this  rule  making  unless  otherwise  determined  by  the 
Commission  at  the  conclusion  of  such  oral  argument.” 

Oral  argument  was  held  on  September  20,  1948  (See 
transcript  of  argument,  Petitioner’s  App  p.  96),  in  which 
argument  counsel  for  Petitioner  and  several  other  inter¬ 
ested  parties  participated.  As  shown  by  above  order,  no 
evidence  was  permitted  at  the  proceeding  on  September 
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20, 1948,  nor  were  the  parties  permitted  to  present  evidence 
thereafter,  although  Petitioner’s  counsel  in  the  Pleadings 
and  Response  filed  August  3, 1948  (Petitioner’s  App  p.  49), 
and  in  oral  argument  (Petitioner’s  App,  at  pp.  105-106), 
demanded,  and  insisted  upon  a  hearing  with  evidence  oral 
and  documentary  and  the  right  of  cross  examination.  With¬ 
out  further  proceedings  the  Commission,  on  October  30, 
1948,  issued  its  Order  No.  144  (Petitioner’s  App.  p.  227) 
promulgating  the  rules  and  regulations  here  complained  of, 
and  on  December  21st,  1948,  denied  (Petitioner’s  App  p. 
274)  Petitioner’s  motion  for  a  rehearing.  (Petitioner’s 
App  p.  257.) 

XV. 

The  salient  provisions  of  the  proposed  rules  and  regula¬ 
tions  prescribed  by  Order  No.  144  (Petitioner’s  App.  p. 
227)  are  summarized  as  follows: 

Section  154.1  requires  every  ‘‘natural-gas  company”  to 
file  on  and  after  December  1,  1948,  all  rate  schedules  and 
contracts  for  the  transportation  or  sale  of  natural  gas  sub¬ 
ject  to  the  jurisdiction  of  the  Commission  in  the  manner 
prescribed  by  the  rules.  Sections  154.31  to  154.41  specify 
the  form  in  which  the  tariffs  are  to  be  stated.  Section  154.81 
makes  the  foregoing  sections  applicable  to  contracts  on  file 
with  the  Commission  on  December  1,  1948,  the  effective 
date  of  the  regulations. 

Section  154.82  requires  with  certain  so-called  exceptions 
that  all  effective  contracts  not  stated  in  the  manner  pre¬ 
scribed  by  Sections  154.31  to  154.41  be  “restated  and  filed 
as  parts  of  a  tariff.” 

Section  154.83  provides  the  dates  by  which  companies 
must  renegotiate  and  rewrite  existing  contracts  and  file 
tariffs  and  rate  schedules  thereunder  including  service 
agreements. 

Section  154.84  provides  for  the  plan  of  restatement 

Section  154.85  permits  presently  effective  contracts  to 
continue  in  effect  to  the  extent  that  same  are  not  superseded 
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by  or  in  conflict  with  other  applicable  provisions  of  the  Bate 
Schedules  and  General  Terms  and  Conditions  of  the  Tariff. 

The  order  of  December  21,  1948,  denying  Petitioner’s 
Motion  for  Rehearing  in  no  wise  removes  the  specific  objec¬ 
tions  to  said  rules  hereinabove  set  forth,  particularly  with 
respect  to  (a)  tax  clause  contracts,  (b)  percentage  con¬ 
tracts,  (c)  transportation  contracts,  (d)  amendments  and 
supplements  to  (a),  (b)  and  (c),  and  (e)  impairment  of 
contractual  rights  and  denial  of  a  hearing  without  due 
process  of  law. 


XVI. 

Petitioner,  for  the  reasons  herein  set  forth,  is  “ag¬ 
grieved”  by  the  action  of  the  Commission  as  to  which  it 
seeks  a  review. 

Pursuant  to  this  Honorable  Court’s  Rule  38(a),  Peti¬ 
tioner  shows  that  the  points  on  which  it  intends  to  rely 
are  as  follows.: 

1.  (a)  The  Commission  erred  in  adopting,  without  op¬ 
portunity  for  hearing  including  the  taking  of  evidence  and 
examination  and  cross-examination  of  witnesses,  its  Order 
No.  144  prescribing  rules  and  regulations  as  aforesaid 
which  restrict,  change,  modify  or  prohibit  lawfully  existing 
contracts  and  contractual  rights  respecting  the  transporta¬ 
tion  and  sale  of  natural  gas  in  interstate  commerce  subject 
to  the  jurisdiction  of  the  Commission. 

(b)  The  Commission  erred  in  its  method  of  procedure. 
Rule  making  was  never  intended  with  respect  to  the  Nat¬ 
ural  Gas  Act,  as  an  instrumentality  by  which  lawfully  exist¬ 
ing  contracts  and  the  freedom  of  contract  can  be  impaired, 
changed  or  prohibited. 

2.  (a)  The  Commission  instituted  its  purported  Rule 
Making  Proceeding  in  its  Docket  No.  R-107  which  was  of 
necessity  controlled  by  the  Administrative  Procedure  Act 
which,  subject  to  certain  exceptions  not  relevant  here,  ap- 
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plies  to  all  Administrative  Agencies  of  the  United  States, 
including  the  Federal  Power  Commission. 

(b)  Rule  making  as  authorized  by  the  Administrative 
Procedure  Act  as  applied  to  the  Federal  Power  Commis¬ 
sion,  with  respect  to  natural  gas,  is  limited  by  the  provi¬ 
sions  of  the  Natural  Gas  Act  and  particularly  Section  5(a) 
thereof  (Petitioner’s  App  p.  279),  and  by  the  Administra¬ 
tive  Procedure  Act  itself  and  particularly  Section  7(c)  and 
9(a)  thereof  (Petitioner’s  App.  pp.  283-284). 

(c)  Under  the  guise  of  rule  making  the  Commission 
seeks  to  evade  the  requirements  of  Section  5(a)  of  the  Nat¬ 
ural  Gas  Act  which  provides  the  one  and  only  way  in  which 
the  Commisison  can  change,  modify,  restrict  or  prohibit  a 
contract  lawfully  in  effect  and  on  file  with  the  Commission. 
Said  Section  mandatorily  requires  a  hearing,  including  the 
taking  of  evidence,  and  even  then  the  Commission  cannot 
affect  the  contract  unless  it  finds  that  same  is:  (1)  unjust, 
(2)  unreasonable,  (3)  unduly  discriminatory,  or  (4)  prefer¬ 
ential. 

(d)  Section  7(c)  of  the  Administrative  Procedure  Act 
provides  with  respect  to  the  instant  case  that  the  burden 
of  proof  is  on  the  Commission,  and  further  provides  that 
no  sanction  shall  be  imposed  or  rule  or  order  therefor 
issued  except  upon  a  record  hearing  in  accordance  with  re¬ 
liable,  probative  and  substantial  evidence.  This  Section 
states,  “Every  party  shall  have  the  right  to  present  his 
case  or  defense  by  oral  or  documentary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true  disclosure  of  facts.” 

(1)  The  term  Sanction  as  used  in  the  Administrative 
Procedure  Act  is  defined  in  Section  2(f)  thereof  with 
respect  to  the  instant  case  as  follows : 

“Sanction”  includes  the  whole  or  part  of  any  agency 
(1)  prohibition,  requirement,  limitation  or  other 
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condition  affecting  the  freedom  of  any  person,  •  •  • 
(7)  taking  other  compulsory  or  restrictive  action.” 

(e)  Section  9(a)  of  the  Administrative  Procedure  Act 
provides — “No  sanction  shall  be  imposed  or  order  be  is¬ 
sued  except  within  jurisdiction  delegated  to  the  agency 
and  as  authorized  by  law.” 

(1)  The  only  jurisdiction  delegated  the  Commission  with 
respect  to  existing  contracts  is  provided  for  in  Sec¬ 
tion  5(a)  of  the  Natural  Gas  Act,  and  this  section 
as  already  noted  prohibits  the  Commission  from 
doing  what  it  has  attempted  to  do  in  said  Docket 
R-107  by  issuing  its  said  Order  No.  144  without  any 
hearing  or  evidence. 

3.  The  Commission  erred  in  adopting  its  Order  No.  144 
and  the  rules  and  regulations  promulgated  thereby,  for,  as 
shown  by  the  order,  the  Commission  purported  to  act  upon 
authority  conferred  by  Sections  4  and  16  of  the  Natural 
Gas  Act,  neither  of  which  sections  empowers  the  Commis¬ 
sion  to  modify  or  abrogate  contracts.  Section  5(a)  con¬ 
tains  the  sole  grant  of  authority  to  change  contracts,  and 
the  rates,  charges,  or  classifications  therein,  and  then  only 
after  the  mandatory  procedures  prescribed  have  been  com¬ 
plied  with.  Such  basic  misconception  of  the  Commission’s 
statutory  power  doubtless  led  it  to  “expedite  these  revised 
regulations  *  *  *  without  passing  upon  the  validity  of  the 
industry  contentions' *  (including  Petitioner’s)  and  to  hold, 
as  stated  in  Order  No.  144,  that  “further  proceedings  in 
this  matter  are  unnecessary.”  (Emphasis  supplied) 

Basically  and  fundamentally  in  all  of  the  proceedings 
before  the  Commission  in  Docket  R-107,  Petitioner,  con¬ 
sistently,  repeatedly,  and  without  deviation  or  exception, 
demanded  as  its  constitutional  right  the  hearing  contem¬ 
plated  by  Section  5(a)  of  the  Natural  Gas  Act.  Certainly 
this  demand  of  a  constitutional  right  was  seriously  made 
and  further  was  made  in  the  utmost  good  faith.  And  yet 
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as  admitted  by  the  Commission  in  its  said  order  it  did  not 
pass  upon  the  validity  of  the  demand.  And  when  Peti¬ 
tioner  duly  and  timely  filed  its  petition  for  a  rehearing  it 
again  very  plainly  and  emphatically  asserted  its  constitu¬ 
tional  right  to  a  hearing  (Petitioner’s  App  pp.  257ff.). 
When  the  Commission  overruled  the  petition  for  rehearing 
in  its  order  of  December  20th,  1948  (Petitioner’s  App  p. 
274),  it  said  there  was  nothing  new  in  the  petition  for  re¬ 
hearing  and  nothing  to  warrant  any  further  proceedings. 

Thus  the  Commission  has  deliberately  declined  to  pass 
upon  Petitioner’s  constitutional  demands  for  a  hearing  in¬ 
cluding  the  taking  of  evidence  and  Petitioner  is  deprived 
of  due  process  of  law  thereby. 

The  Commission’s  erroneous  interpretation  of  its  power 
to  prescribe  regulations  in  the  manner  here  followed  is  fur¬ 
ther  shown  by  the  references  in  Order  No.  144  to  the  oral 
argument  held  on  September  20,  1948,  as  affording  all  in¬ 
terested  parties: 

“a  full  opportunity  to  express  themselves  with  re¬ 
spect  to  the  proposed  amendments  both  in  writing  and 
orally,  except  as  to  the  changes  made  as  a  result  of  the 
oral  argument.” 

An  oral  argument  such  as  was  held  in  this  matter  is  not  “a 
hearing”  within  the  contemplation  of  Section  5(a)  of  the 
Act  And,  contrary  to  the  above  quotation,  does  not  con¬ 
stitute  “full  opportunity”  to  the  parties  to  “express 
themselves”  with  respect  to  the  regulations.  Moreover, 
the  Commission  cannot  deprive  the  persons  affected  by  the 
regulations  of  the  hearing  to  which  they  are  entitled  simply 
because  it  desires  to  “expedite”  the  regulations.  The  right 
of  a  person  to  a  hearing  and  to  be  accorded  due  process  of 
law  before  being  deprived  of  his  property,  including  prop¬ 
erty  rights  in  contracts,  is  fundamental 

4.  The  Commission  erred  in  stating  in  Order  No.  144 
that  the  regulations  “permit  contracts  now  on  file  as  effec¬ 
tive  rate  schedules  to  continue  in  effect  as  executed  service 
agreements  until  they  expire  or  are  superseded.” 
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The  regulations  do  not  carry  out  the  statement  of  the 
Commission,  as  given  in  Order  No.  144,  ° ‘to  permit  con¬ 
tracts  now  on  file  as  effective  rate  schedules  to  continue 
in  effect  as  executed  service  agreements  until  they  expire 
or  are  superseded.’ * 

On  the  contrary,  Section  154.85  of  the  regulations  spe¬ 
cifically  provides  that  “Each  contract,  which  is  now  filed 
as  an  effective  rate  schedule,  may  he  continued  in  effect  and 
shall  be  considered  as  an  executed  service  agreement”  but 
only  “to  the  extent  that  the  provisions  thereof  are  not 
superseded  by  or  in  conflict  with  other  applicable  provi¬ 
sions  of  the  Rate  Schedules  and  General  Terms  and  Con¬ 
ditions  of  the  Tariff.”  Moreover,  the  natural  gas  company 
is  required  to  file  a  statement  identifying  the  provisions  of 
the  contracts  “which  are  to  remain  in  effect.” 

5.  The  Commission  erred  in  making  findings  (1)  and  (2) 
in  its  Order  No.  144,  (Petitioner’s  App,  at  p.  230)  since 
such  findings  are  not  supported  by  substantial  evidence,  or 
any  evidence,  there  having  been  no  hearing  in  this  matter. 

6.  The  Natural  Gas  Act  does  not  authorize  or  permit  the 
Commission  to  impair  the  freedom  of  contract  of  a  natural 
gas  company  as  to  contracts  and  amendments  and  supple¬ 
ments  thereto,  as  long  as  same  are  not  found  after  a  hear¬ 
ing  to  be 

(1)  unjust, 

(2)  unreasonable, 

(3)  unduly  discriminatory,  or 

(4)  preferential 

The  legislative  history  of  said  Act  clearly  shows  this. 

Said  Order  No.  144  has  for  its  objective,  and  does,  im¬ 
pair  the  freedom  of  contract  of  Petitioner  with  respect  to 
present  and  future  contracts  and  amendments  and  supple¬ 
ments  thereto. 

7.  Said  Order  No.  144  shows  on  its  face  that  it  was  issued 
for  the  convenience  of  the  Commission  and  for  alleged  sim¬ 
plification,  and  not  because  the  contracts  condemned 
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thereby  are  or  may  be  unjust,  unreasonable,  unduly  dis¬ 
criminatory  or  preferential. 

8.  The  Commission  erred  in  denying  Petitioner’s  Motion 
for  a  Rehearing  (Petitioner’s  App  p.  257)  and  the  facts 
and  conclusions  therein  set  forth  are  now  reiterated. 

9.  The  arbitrary,  capricious,  unreasonable  action  of  the 
Commission  in  issuing  its  Order  No.  144  restricting,  chang¬ 
ing,  modifying  or  abrogating  Petitioner’s  contracts  and 
freedom  of  contract,  and  in  denying  Petitioner’s  repeated 
demands  for  a  hearing  “without  passing  upon  the  validity 
of  the  industry  contentions”  (including  Petitioner’s), 
clearly  amounts  to  a  taking  of  Petitioner’s  property  and 
property  rights  without  due  process  of  law,  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

(Grounds  for  Stay  Order) 

10.  (a)  As  hereinabove  specifically  pointed  out  Peti¬ 
tioner  is  under  compulsion  to  comply  with  said  Order  No. 
144  by  April  1st  and  May  2nd,  1949,  unless  for  good  cause 
shown  it  can  get  an  extension. 

(b)  Petitioner  cannot  possibly  comply  with  said  order 
within  said  time  limits,  if  at  all,  and  the  enormous  burden 
and  expense  of  attempting  to  do  so  will  be  wasted  if  said 
order  is  subsequently  found  to  be  invalid.  It  will  likewise  be 
inconsistent  for  Petitioner  prior  to  a  final  decision  in  this 
proceeding,  to  ask  for  an  extension  of  time  within  which  to 
comply  with  an  order  which  Petitioner  alleges  herein  and 
believes  to  be  utterly  illegal,  null  and  void. 

(c)  Petitioner  does  not  believe  that  this  Honorable 
Court,  because  of  its  heavy  docket,  can  hear  this  cause  on 
the  merits  before  April  1, 1949.  As  hereinabove  pointed  out 
in  paragraph  VI,  the  immediate  and  present  impact  of  said 
order  prevents  Petitioner  as  of  this  moment  from  supple¬ 
menting  or  amending  lawfully  existing  contracts.  As  illus¬ 
trative  of  this,  see  paragraph  VTII  of  this  petition.  Such 
supplementing  or  amending  is  absolutely  necessary  as 
pointed  out  in  paragraph  VI  hereof. 
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(d)  As  hereinabove  pointed  out  tax  adjustment  clauses 
in  lawfully  existing  contracts  are  prohibited  as  of  this  mo¬ 
ment  by  said  order.  As  illustrative  of  this,  see  paragraph 
VII  of  this  petition.  Petitioner  is  presently  being  deprived 
of  substantial  rights  without  a  hearing. 

(e)  As  pointed  out  in  paragraphs  VIII  and  IX  of  this 
petition,  Petitioner  has  contracts  providing  for  a  consider¬ 
ation  in  terms  not  stated  in  dollars  or  cents  per  unit.  These 
contracts  will  by  said  order  be  either  prohibited  by  April 
1st  or  May  2nd,  1949,  unless  an  exemption  is  granted  for 
good  cause  shown  (Section  154.52),  or  permitted  in  a  limited 
way  to  exist  provided  they  are  not  amended  or  supple¬ 
mented  (Section  154.85). 

(f)  Petitioner  shows  that  no  harm  can  come  from  a  stay 
order,  as  pointed  out  in  the  last  paragraph  of  paragraph 
XIII  of  this  petition,  and  that  petitioner  will  not  avoid 
lawful  regulation,  especially  in  view  of  the  proceedings  in¬ 
stituted  against  it  in  Docket  Number  G-1142  aforesaid 
(See  paragraph  XII  of  this  petition). 

(g)  Petitioner  shows  that  for  all  of  the  reasons  here¬ 
inabove  set  forth  in  this  entire  petition,  including  the  im¬ 
position  of  penalties  as  referr°d  to  in  paragraph  XUI 
hereof,  an  immediate  stay  order  should  be  granted  herein, 
and  further  shows  that  Petitioner  will  suffer  irreparable 
loss  and  injury  if  such  stay  order  is  not  granted,  and  like¬ 
wise  that  Petitioner’s  property  and  property  rights  will 
be  taken  and  have  been  taken  since  the  effective  date  of 
said  order,  i.e.  December  1,  1948,  without  due  process  of 
law  in  violation  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States. 

(h)  Petitioner  does  not  believe  that  any  bond  is  neces¬ 
sary  in  connection  with  said  stay  order,  but  if  this  Honor¬ 
able  Court  should  require  one,  Petitioner  is  ready,  able  and 
willing  to  give  such  reasonable  bond  on  such  reasonable 
terms  and  conditions  as  this  court  may  direct. 

Petitioner,  therefore,  asserts  that  said  Order  No.  144  is 
utterly  illegal,  null  and  void  ab  initio. 
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Whebeforje,  Petitioner  prays  that  a  copy  of  this  petition 
be  forthwith  served  upon  some  Member  of  the  Federal 
Power  Commission  pursuant  to  Section  19(d)  of  the  Nat¬ 
ural  Gas  Act,  and  that  said  Commission,  respondent  herein, 
be  required,  in  conformity  with  said  Act,  to  certify  and 
file  with  this  Court,  a  transcript  of  the  record  upon  which 
the  order  now  sought  to  be  reviewed  was  entered,  and  that 
this  Court  review  said  proceedings  according  to  law,  and 
that  said  Order  No.  144  of  said  Commission  dated  October 
28th,  1948,  but  issued  on  October  30th,  1948,  and  tie  Rules 
and  Regulations  issued  thereunder,  be  vacated  and  set 
aside  and  declared  null  and  void  ab  initio. 

Petitioner  further  prays  that  for  the  reasons  herein¬ 
above  set  forth,  and  because  of  the  actual  present  harm 
and  injury  to  Petitioner,  and  the  possibility  of  severe  and 
drastic  fines  and  penalties  provided  for  in  the  Natural  Gas 
Act,  that  this  Court  enter  its  order  herein  at  once  staying 
the  effectiveness  of  said  order,  pending  final  determination 
of  this  Court  of  the  matters  herein  presented. 

Petitioner  further  prays  for  all  orders  necessary  for  full, 
general  and  equitable  relief  in  the  premises,  and  for  costs. 

Respectfully  submitted 


C.  Huffman  Lewis 
1525  Slattery  Building 
Shreveport,  Louisiana 

Geo.  D.  Fiser 
United  Gas  Building 
Shreveport,  Louisiana 

W.  Scott  Wilkinson 
1525  Slattery  Building 
Shreveport,  Louisiana 

Counsel  for  United  Gas  Pipe  Line  Company, 

Petitioner 


February  8, 1949. 
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Exhibit  “A”. 


United  States  of  America 
Federal  Power  Commission 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 

Thomas  C.  Buchanan,  Claude  L.  Draper,  Leland  Olds  and 

Harrington  Wimberly. 

October  12, 1948 
Docket  No.  G-1142 
In  the  Matter  of 
United  Gas  Pipe  Line  Company 

Order  Instituting  Bate  Investigation. 

It  appearing  to  the  Commission  that : 

(a)  United  Gas  Pipe  Line  Company  (United  Gas)  owns 
and  operates  a  natural-gas  transmission  pipeline 
system  located  in  the  States  of  Texas,  Mississippi, 
Louisiana,  Alabama  and  Florida,  and  by  such  opera¬ 
tions  Applicant  is  engaged  in  the  transportation  and 
sale  of  natural  gas  in  interstate  commerce  for  re¬ 
sale  for  ultimate  public  consumption,  subject  to  the 
jurisdiction  of  the  Commission,  and  is,  therefore,  a 
“natural-gas  company”  within  the  meaning  of  the 
Natural  Gas  Act,  as  heretofore  found  by  the  Com¬ 
mission  in  its  order  of  November  10, 1942,  in  Docket 
No.  G-232  (3  FPC  863). 

(b)  On  the  basis  of  data  available  to  the  Commission,  the 
rates,  charges,  services  or  classifications  for  or  in 
connection  with  the  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission  by 
United  Gas  Pipe  Line  Company  may  be  unjust,  un¬ 
reasonable,  unduly  discriminatory  or  preferential. 

The  Commission  finds  that: 

It  is  necessary  and  proper  in  the  public  interest,  and 
to  aid  in  the  enforcement  of  the  provisions  of  the  Nat- 
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ural  Gas  Act,  that  an  investigation  be  instituted  by 
the  Commission  into  and  concerning  any  rate,  charge, 
service  or  classification,  demanded,  observed,  charged 
or  collected  by  United  Gas  Pipe  Line  Company,  for  or 
in  connection  with  the  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission,  and 
any  rule,  regulation,  practice,  or  contract  affecting 
such  rate,  charge,  service  or  classification. 

The  Commission,  on  its  own  motion,  orders  that : 

An  investigation  be  and  it  hereby  is  instituted  for  the 
purpose  of  enabling  the  Commission : 

(A)  To  determine  whether  any  rate,  charge,  service,  or 
classification  demanded,  observed,  charged  or  col¬ 
lected  by  United  Gas  Pipe  Line  Company  for  or  in 
connection  with  the  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission  or 
any  rule,  regulation,  practice  or  contract  affecting 
such  rate,  charge,  service,  or  classification,  is  unjust, 
unreasonable,  unduly  discriminatory  or  preferential ; 

(B)  If,  after  hearing,  it  shall  find  that  any  such  rates, 
charges,  services,  classifications,  rules,  regulations, 
practices  or  contracts  are  unjust,  unreasonable,  un¬ 
duly  discriminatory  or  preferential,  to  determine 
and  fix  by  appropriate  order  or  orders,  just,  reason¬ 
able,  non-discriminatory  or  non-preferential  rates, 
charges,  services,  classifications,  rules,  regulations, 
practices  or  contracts  to  be  thereafter  observed  and 
in  force. 

By  the  Commission. 

/s/  Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  October  13, 1948. 
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IN  THE 


United  States  Gout  ot  Appeals 

Foe  the  District  of  Columbia  Circuit. 


No.  10,126. 


MICHIGAN  CONSOLIDATED  GAS  COMPANY, 
a  Corporation,  Petitioner , 

v. 

FEDERAL  POWER  COMMISSION,  Respondent. 


On  Petition  to  Review  and  Set  Aside  Order  of  the 
Federal  Power  Commission. 


BRIEF  FOR  PETITIONER. 


JURISDICTIONAL  STATEMENT. 

Petitioner,  Michigan  Consolidated  Gas  Company  (here¬ 
inafter  sometimes  termed  “Michigan  Consolidated”),  pur¬ 
suant  to  Section  19  of  the  Natural  Gas  Act  of  June  21, 1938, 
c.  556  (52  Stat.  821),  U.  S.  C.,  Title  15,  §  717r,  seeks  to  re¬ 
view  and  set  aside  Order  No.  144  which  the  Federal  Power 
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Commission  (hereinafter  sometimes  termed  “Commis¬ 
sion”)  issued  on  October  30, 1948  (Joint  Appendix,  pp.  227- 
254). 1 

Michigan  Consolidated,  among  others,  filed  a  timely  ap¬ 
plication  for  rehearing  (App.,  pp.  265-273),  which  the  Com¬ 
mission  denied  by  an  order  issued  on  December  21,  1948 
(App.,  pp.  274-276). 

The  instant  petition  for  review  was  filed  on  February  8, 
1949,  within  the  60-day  period  provided  in  Section  19  of 
the  Act 

STATEMENT  OF  THE  CASE. 

I. 

By  Order  No.  144,  the  Commission  promulgated  a  drastic 
revision  of  its  Rules  and  Regulations  “Governing  the 
Form,  Composition,  Filing  and  Posting  of  Rate  Schedules 
and  Tariffs  for  the  Transportation  or  Sale  of  Natural  Gas 
Subject  to  the  Jurisdiction  of  the  Commission.” 

Briefly  stated,  these  rules  will  substantially  eliminate 
contracts  as  the  basis  of  arrangements  relating  to  the  trans¬ 
portation  and  sale  of  natural  gas  over  which  the  Commis¬ 
sion  has  jurisdiction  and  will  substitute  for  such  contracts 
so-called  “Tariffs”  which  will  contain  certain  terms  and 
conditions  and  be  subject  to  numerous  prohibitions  and  re¬ 
strictions.  Moreover,  the  rules  are  not  limited  to  future 
arrangements  which  may  hereafter  be  made,  but  such  rules 
impair  and  substantially  destroy  the  binding  effect  of  exist¬ 
ing  contracts,  even  though  such  contracts  were  duly  filed 
with  the  Commission  as  “rate  schedules”  and  have  long 
been  lawfully  in  effect. 

In  adopting  these  rules,  the  Commission  has  disregarded 
Section  5(a)  of  the  Natural  Gas  Act  which  specifically  pro¬ 
vides  that  if  “after  a  hearing”  the  Commission  “shall 
find”  that  any  rate  or  contract  over  which  it  has  jurisdic- 

i  In  Cause  No.  10,125,  there  is  pending  before  this  Court  a  similar  petition 
to  review  filed  by  United  Gas  Pipe  Line  Company  and  the  pertinent  portions 
of  the  proceedings  before  the  Commission  have  been  printed  as  a  Joint  Ap¬ 
pendix  to  the  two  petitions. 
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tion  is  “unjust,  unreasonable,  unduly  discriminatory  or 
preferential,”  the  Commission  shall  determine  the  just  and 
reasonable  rate  or  contract  “to  be  thereafter  observed  and 
in  force  and  shall  fix  the  same  by  order.”  The  Commission 
has  here  circumvented  these  limitations  in  Section  5(a) — 
which  confers  the  only  authority  which  the  Commission  has 
to  modify  contracts — and  based  its  action  on  its  “rule-mak¬ 
ing  power”  under  Section  4(c)  to  prescribe  the  “form”  of 
schedules  showing  “all  rates  and  charges  subject  to  its 
jurisdiction”  and  to  require  the  filing  of  “all  contracts” 
relating  thereto,  and  its  power  under  Section  16  to  pre¬ 
scribe  “such  orders,  rules,  and  regulations  as  it  may  find 
necessary  or  appropriate”  to  carry  out  the  provisions  of 
the  Act. 

The  rules  here  under  review  require  that  each  “natural- 
gas  company”  under  the  Natural  Gas  Act  file  with  the 
Commission  by  specified  dates  a  so-called  “Tariff”  which, 
subject  to  the  prohibitions  and  restrictions  prescribed  in 
the  rules,  shall  set  forth  all  rates,  charges,  classifications, 
practices,  etc.  subject  to  the  Commission’s  jurisdiction 
(§  154.1,  App.,  p.  234).  The  “Tariff”  must  include  an  un¬ 
executed  copy  of  each  form  of  “Service  Agreement”  cover¬ 
ing  service  under  the  Tariff  (§  151.40,  App.,  p.  242).  The 
rules  likewise  prohibit  any  departure  from  the  “effective 
Tariff  and  executed  service  agreements  on  file  with  the  Com¬ 
mission”  (§  154.21,  App.,  p.  235). 

With  respect  to  existing  contracts,  the  rules  further  pro¬ 
vide  that  each  “natural-gas  company”  shall  file,  by  the 
specified  dates,  a  “restatement”  of  the  provisions  of  such 
existing  contracts  and  the  existing  rates,  charges,  classi¬ 
fications,  etc.  “as  parts  of  a  Tariff”  (§§154.81,  154.82, 
App.,  pp.  248-249).  On  the  crucial  question  of  whether  the 
provisions  of  contracts  now  in  force  will  be  affected  by  such 
“restatement,”  the  rules  provide  (§  154.85,  App.,  p.  251) : 

“Each  contract,  which  is  now  filed  as  an  effective 
rate  schedule,  may  be  continued  in  effect  and  shall  be 
considered  as  an  executed  service  agreement  to  the  ex- 
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tent  that  the  provisions  thereof  are  not  superseded  by 
or  in  conflict  with  other  applicable  provisions  of  the 
Rate  Schedules  and  General  Terms  and  Conditions  of 
the  Tariff,  until  such  contract  expires  by  its  presently 
provided  terms  or  is  replaced  by  an  executed  service 
agreement  in  a  form  contained  in  the  Tariff:  Pro¬ 
vided,  however,  that  the  natural-gas  company,  concur¬ 
rent  with  the  filing  of  the  Tariff,  shall  submit ,  for  in¬ 
sertion  in  front  of  each  such  contract,  a  statement  iden¬ 
tifying  the  provisions  thereof  which  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff  and  which  are  to  remain  in  effect ” 
(Emphasis  supplied.)1 


n. 

Michigan  Consolidated  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Michigan  with  its 
principal  office  in  the  City  of  Detroit,  Michigan.  It  is  en¬ 
gaged  as  a  public  utility  corporation  in  the  production,  pur¬ 
chase,  transportation,  distribution  and  sale  of  natural  gas 
in  various  cities,  towns,  villages  and  townships  within  the 
State  of  Michigan.  The  major  part  of  Michigan  Consoli¬ 
dated’s  business  is  conducted  in  its  Detroit  District,  com¬ 
prising  the  City  of  Detroit  and  environs.  Michigan  Con¬ 
solidated  also  serves  its  Ann  Arbor  District,  consisting  of 
the  City  of  Ann  Arbor  and  environs. 

The  entire  supply  of  natural  gas  for  the  Detroit  and  Ann 
Arbor  Districts  is  purchased  by  Michigan  Consolidated 
from  Panhandle  Eastern  under  contracts  dated  August  31, 
1935  and  April  20,  1937,  respectively.  Such  contracts,  and 
the  subsequent  amendments  thereto,  were  duly  filed  with 
the  Commission  by  Panhandle  as  its  Rate  Schedules  FPC 
Nos.  12  and  25,  respectively,  as  supplemented,  and  have 
long  been  lawfully  in  effect  as  rate  schedules  under  the  Act. 

Panhandle  Eastern  is  a  corporation  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Delaware.  It  owns  and 
operates  a  natural  gas  pipeline  through  which  natural  gas 


i  Emphasis  is  supplied  throughout  this  brief  unless  otherwise  indicated. 


is  transported  from  Texas,  Oklahoma  and  Kansas  to  Mich¬ 
igan  and  intervening  states  and  is  thus  a  “natural-gas  com¬ 
pany’  ’  under  the  Natural  Gas  Act  engaged  in  the  transpor¬ 
tation  and  sale  of  natural  gas  for  resale  in  interstate 
commerce. 

in. 

The  proceedings  in  this  matter  were  initiated  on  the 
Commission’s  own  motion  by  the  issuance  on  April  6,  1948 
of  a  “Notice  of  Proposed  Rule  Making”  (App.,  pp.  1-25). 
A  draft  of  the  proposed  rules  was  attached  to  the  notice 
which  was  served  upon  the  industry  generally  by  letter  of 
April  16,  1948  in  which  the  Commission  stated  that  (App., 

p.  26) : 

“The  basic  purpose  of  the  proposed  amendments,  as 
indicated  in  the  attached  Notice,  is  to  require  that 
natural  gas  rate  schedules  subject  to  the  Commission’s 
jurisdiction  be  filed  in  the  form  of  tariffs,  instead  of 
the  special,  individually  executed  contracts,  permitted 
by  the  present  rules.” 

Interested  persons  were  advised  that  they  might  file  their 
comments,  views  and  suggestions  respecting  the  proposed 
rules.  In  response  to  such  notice,  comments  concerning  the 
proposed  amendments  and  several  requests  for  hearing 
thereon  were  filed  with  the  Commission. 

On  June  15,  1948,  a  notice  was  issued  at  the  direction  of 
the  Commission  advising  that  a  hearing  would  be  held  on 
the  proposed  rule  making  on  a  date  to  be  fixed  (App.,  pp. 
40-42).  Such  notice  stated,  inter  cilia: 

“Although  such  rules  as  are  proposed  in  this  pro¬ 
ceeding  are  not  required  by  the  Natural  Gas  Act  to  be 
made  on  the  record  after  opportunity  for  hearing ,  it 
appears  desirable,  in  view  of  the  circumstances  and  the 
receipt  of  several  requests  for  hearing,  that  interested 
persons  be  afforded  an  opportunity  to  appear  and  pre¬ 
sent  orally  their  views  concerning  the  proposed  amend¬ 
ments.” 
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The  notice  further  stated,  in  general  terms,  the  subjects 
upon  which  evidence  might  be  introduced  by  the  companies. 
However,  there  was  no  indication  in  the  notice  that  the 
Commission’s  staff  would  assume  the  burden  of  establish¬ 
ing  that  the  contracts  on  file  were  unjust,  unreasonable, 
unduly  discriminatory  or  preferential  under  Section  5(a) 
of  the  Act. 

On  July  2, 1948,  the  Commission  scheduled  a  hearing  with 
respect  to  the  proposed  rules  for  September  20,  1948,  and 
provided  (App.,  pp.  43-44) : 

“Any  interested  person  may  appear  at  said  hearing 
to  offer  evidence  and  present  data,  views  or  arguments, 
provided  that  not  later  than  August  4,  1948,  such  per¬ 
son  shall  file  with  the  Federal  Power  Commission, 

Washington  25,  D.  C.,  a  notice  of  intention  to  appear 

•  •  •  >> 


In  accordance  with  said  notice,  Michigan  Consolidated, 
on  August  3, 1948,  filed  its  “Notice  of  Intention  to  Appear” 
(App.,  pp.  45-48)  and  offer  evidence  in  support  of  its  ob¬ 
jections  to  the  proposed  rules. 

Thereafter,  on  September  2,  1948,  the  Commission  made 
certain  revisions  in  the  original  draft  of  the  proposed  rules 
(App.,  pp.  63-87).  With  respect  to  the  crucial  question  of 
whether  the  rules  would  affect  existing  contracts,  a  new 
section  (154.85)  was  added  (App.,  p.  84),  which  removed 
any  possible  doubt  as  to  the  Commission’s  intention  to  ab¬ 
rogate  existing  contracts. 

Accordingly,  some  twenty-three  major  companies,  includ¬ 
ing  Michigan  Consolidated,  filed  substantially  similar  mo¬ 
tions  requesting  that  the  Commission  hear  oral  argument 
on  September  20,  1948,  with  respect  to  certain  basic  legal 
objections  to  the  action  contemplated  by  the  Commission 
(App.,  pp.  88-93, 102, 193). 

The  motions  advanced  the  objection,  among  others,  that 
the  Commission  was  without  authority  “in  this  rule-making 
proceeding,  or  by  any  general  rule  or  regulation”  to  re¬ 
quire  changes  in  the  rates,  charges,  or  classifications  or 
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other  terms  in  any  contract  now  existing  or  hereafter  made 
and  filed  with  the  Commission  “for  the  reason  that  such 
changes  can  only  be  ordered  by  the  Commission  after  hear¬ 
ings  and  lawful  findings  that  such  rates,  charges  or  classi¬ 
fications  are  unduly  discriminatory  or  otherwise  in  viola¬ 
tion  of  some  provision  of  the  Natural  Gas  Act.” 

On  September  13,  1948,  the  Commission  issued  an  order 
providing  as  follows  (App.,  pp.  94-95) : 

“(A)  In  lieu  of  the  presentation  of  evidence  hereto¬ 
fore  set  for  September  20, 1948,  those  parties  who  have 
filed  notice  of  intention  to  appear,  *  *  *  will  be  heard  in 
oral  argument  on  all  issues  involved  in  this  matter  com¬ 
mencing  at  10:00  a.m.  (EDST)  on  September  20, 1948, 
in  the  Hearing  Room  of  the  Federal  Power  Commis¬ 
sion,  1800  Pennsylvania  Avenue,  N.  W.,  Washington, 
D.  C. 

“(B)  This  will  conclude  the  proceedings  incident  to 
this  rule  making  unless  otherwise  determined  by  the 
Commission  at  the  conclusion  of  such  oral  argument.” 

Oral  argument  was  held  on  September  20, 1948  and  coun¬ 
sel  for  the  several  interested  parties,  including  Michigan 
Consolidated,  were  heard  in  support  of  the  objections  set 
forth  in  the  motions  (App.,  pp.  96-226). 

However,  during  such  argument,  counsel  for  one  com¬ 
pany — Panhandle — erroneously  contended  that  the  Natural 
Gas  Act  gives  a  pipeline  company  the  “right”  to  make  any 
change  it  may  desire  in  its  effective  rate  schedules  and  ex¬ 
isting  contracts  by  merely  filing  a  supplement  thereto  with 
the  Commission ;  that  it  is  not  necessary  for  the  other  party 
to  such  contracts  to  consent  to  such  changes;  that,  unless 
suspended  by  the  Commission  within  the  30-day  period  pre¬ 
scribed  in  Section  4(e)  of  the  Act,  such  changes  go  into 
effect ;  and  that  whether  the  change  will  be  suspended  and 
a  hearing  held  with  respect  thereto  is  “wholly  discretionary 
with  this  Commission”  (App.,  pp.  153-157). 

During  the  argument,  the  Commission’s  staff  counsel  ap¬ 
parently  agreed  with  the  above-mentioned  views  of  counsel 
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for  Panhandle  with  respect  to  the  “right  which  the  com¬ 
pany  now  has  to  initiate  changes  in  presently-filed  rate 
schedules’  ’  (App.,  p.  217). 

No  evidence  was  presented  at  this  argument  nor  was  an 
opportunity  afforded  to  the  parties  to  present  evidence. 
Despite  the  repeated  requests  of  Michigan  Consolidated, 
among  others,  for  a  hearing,  the  Commission  on  October 
30,  1948,  issued  its  Order  No.  144  promulgating  the  rules 
and  regulations  here  complained  of  (App.,  pp.  227-254). 

In  said  Order  No.  144,  the  Commission  noted  that  “in¬ 
dustry  representatives  contended  that  the  proposed  rules 
would  affect  substantive  rights  of  natural-gas  companies 
which  could  not  be  modified  in  a  general  rule  making  pro¬ 
ceeding,”  and  then  stated  (App.,  pp.  229-230): 

“In  order  to  expedite  these  revised  regulations,  the 
Commission,  without  passing  upon  the  validity  of  the 
industry  contentions,  has  made  additional  modifications 
which  are  believed  to  meet  the  objections  to  the  extent 
that  they  have  substance.  *  *  * 

“Sec.  154.85  has  been  reworded  so  as  to  clarify  the 
Commission’s  intention  to  permit  contracts  now  on 
file  as  effective  rate  schedules  to  continue  in  effect  as 
executed  service  agreements  until  they  expire  or  are 
superseded.” 

Contrary  to  the  foregoing  statements,  Sec.  154.85  of  the 
rules,  as  reworded  and  adopted  by  Order  No.  144,  provides 
as  follows  (App.,  p.  251) : 

“  §  154.85.  Status  of  Contracts  Filed  as  Rate  Sched¬ 
ules  and  Restated.  Each  contract,  which  is  now  filed 
as  an  effective  rate  schedule,  may  be  continued  in  effect 
and  shall  be  considered  as  an  executed  service  agree¬ 
ment  to  the  extent  that  the  provisions  thereof  are  not 
superseded  by  or  in  conflict  with  other  applicable  pro¬ 
visions  of  the  Rate  Schedules  and  General  Terms  and 
Conditions  of  the  Tariff,  until  such  contract  expires  by 
its  presently  provided  terms  or  is  replaced  by  an  exe¬ 
cuted  service  agreement  in  a  form  contained  in  the 
Tariff:  Provided,  however,  that  the  natural-gas  com¬ 
pany,  concurrent  with  the  filing  of  the  Tariff,  shall  sub- 
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mit,  for  insertion  in  front  of  each  such  contract,  a  state¬ 
ment  identifying  the  provisions  thereof  which  are  not 
superseded  by  or  in  conflict  with  other  applicable  pro¬ 
visions  of  the  Rate  Schedules  and  General  Terms  and 
Conditions  of  the  Tariff  and  which  are  to  remain  in 
effect. 

“Provided  further,  however,  that  agreements  in¬ 
tended  to  effect  a  change  or  amendment  in  such  con¬ 
tract  may  be  made  only  by  the  execution  of  a  form  of 
service  agreement  contained  in  the  Tariff.’ ’ 

Being  aggrieved  by  the  Commission’s  action  in  adopting 
Order  No.  144,  Michigan  Consolidated,  among  others,  duly 
filed  its  application  for  rehearing  and  stay  under  Section 
19  of  the  Act  (App.,  pp.  265-273). 

By  order  of  December  20,  1948  the  Commission  denied 
a  rehearing  or  stay  (App.,  pp.  274-276).  For  the  purpose 
of  clarifying  “an  apparent  misunderstanding  of  the  import 
and  effect  of  Section  154.85”  of  the  rules,  the  Commission 
stated  that  (App.,  p.  275)  : 

“The  regulation  neither  requires  that  existing  con¬ 
tracts  remain  in  effect  nor  that  they  be  changed.  It  is 
permissive  only. 

“  The  right  of  a  natural-gas  company,  as  given  by  the 
Natural  Gas  Act,  to  make  changes  in  filed  rate  sched¬ 
ules,  tariffs  and  contracts  is  preserved,  as  it  must  be. 
#  *  *  Moreover,  Section  154.27  permits  affected  cus¬ 
tomers,  and  other  interested  parties,  to  submit  com¬ 
ments  concerning  such  proposed  changes,  without  limi¬ 
tation  of  any  right  to  protest  or  complain .” 

The  foregoing  thus  illustrates  that  the  rules  are  based 
upon  the  erroneous  assumption  that,  as  urged  by  Panhan¬ 
dle,  a  natural  gas  pipeline  company  may  modify  its  existing 
contracts  by  an  ex  parte  filing  with  the  Commission  without 
the  prior  agreement  or  consent  of  the  other  party  to  such 
contracts.  Contrary  to  such  assumption,  the  Natural  Gas 
Act  and  its  legislative  history  clearly  show  that  such  con¬ 
tracts  can  be  modified  in  only  one  of  two  ways:  either  (1) 
voluntarily  by  an  agreement  between  the  parties  to  such 
contract,  which  agreement  must  be  filed  by  the  pipeline 
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company  with  the  Commission  under  Section  4  of  the  Act 
before  it  can  become  effective;  or  (2)  involuntarily  pursu¬ 
ant  to  an  order  of  the  Commission  under  Section  5(a)  of  the 
Act  based  upon  a  finding,  “after  a  hearing,’ ’  that  the  pro¬ 
vision  of  the  existing  contract  in  question  is  “unjust,  un¬ 
reasonable,  unduly  discriminatory,  or  preferential” 

As  hereinafter  shown,  the  rules  thus  directly  imperil  and 
substantially  destroy  the  validity  of  the  contracts  under 
which  Michigan  Consolidated  obtains  its  supply  of  natural 
gas  for  its  Detroit  and  Ann  Arbor  Districts  from  Panhan¬ 
dle  Eastern.  These  contracts  contain  numerous  provisions 
(not  found  in  the  contracts  which  Panhandle  Eastern  has 
with  its  other  customers)  which  are  of  great  value  to  Michi¬ 
gan  Consolidated.  Such  provisions  include  Panhandle 
Eastern’s  contractual  obligation  to  reimburse  Michigan 
Consolidated  for  the  cost  of  manufacturing  gas  to  make  up 
any  deficiency  in  the  deliveries  of  natural  gas. 

STATUTES  INVOLVED. 

Pertinent  excerpts  from  the  Natural  Gas  Act  of  June  21, 
1938,  c.  556  (52  Stat.  821),  U.  S.  C.,  Title  15,  §§  717-717w, 
and  pertinent  excerpts  from  the  Administrative  Procedure 
Act  of  June  11,  1946,  c.  324  (60  Stat.  237),  U.  S.  C.,  Title  5, 
§§  1001-1011,  are  set  forth  in  the  Joint  Appendix  at  Pages 
277-285. 

STATEMENT  OF  POINTS. 

I.  The  Commission  Exceeded  Its  Statutory  Authority. 

(A)  The  Commission  Cannot  Modify  An  Existing  Rate 
Or  Contract  Except  After  Hearing  And  Upon  The 
Findings  Prescribed  In  Section  5(a)  Of  The  Act. 

(B)  The  Revised  Rules  And  Regulations  Destroy  The 
Binding  Effect  Of  Existing  Contracts. 

(C)  The  Commission  Exceeded  Its  “Rule-Making” 
Powers  Under  Sections  4(c)  And  16  Of  The  Act.  * 

II.  The  Commission  Violated  The  Administrative  Proce¬ 
dure  Act. 
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SUMMARY  OF  ARGUMENT. 

I.  The  Commission  erred  in  adopting  the  revised  rales 
and  regulations  which  destroy  the  binding  effect  of  exist¬ 
ing  contracts.  It  is  clear  from  the  provisions  of  the  Act, 
the  legislative  history,  the  Commission’s  prior  interpre¬ 
tations,  and  the  applicable  judicial  decisions  that  the 
Commission  cannot  modify  an  existing  contract  or  rate 
except  “after  hearing”  and  upon  the  basis  of  a  finding  that 
the  contract  or  rate  “is  unjust,  unreasonable,  unduly  dis¬ 
criminatory  or  preferential”  under  Section  5(a)  of  the 
Act 

In  an  attempt  to  circumvent  the  statutory  limitations 
upon  its  express  authority  to  modify  contracts  under  Sec¬ 
tion  5(a),  the  Commission  erroneously  based  its  action  in 
this  matter  upon  its  “rule-making  power”  under  Section  4 
to  prescribe  the  “form”  of  schedules  showing  “all  rates 
and  charges  subject  to  its  jurisdiction”  and  to  require  the 
filing  of  “all  contracts”  relating  thereto,  and  its  power 
under  Section  16  to  prescribe  “such  orders,  rules  and  regu¬ 
lations  as  it  may  find  necessary  or  appropriate”  to  carry 
out  the  provisions  of  the  Act. 

II.  The  Commission  violated  the  Administrative  Proce¬ 
dure  Act  in  that  it  failed  to  sustain  its  burden  of  proof  as 
the  proponent  of  the  revised  rules  and  refused  to  hold  a 
hearing  in  adopting  such  rules,  as  required  by  Section 
7(c)  of  that  Act. 


ARGUMENT. 

L 

The  Commission  Exceeded  Its  Statutory  Authority. 

The  revised  rules  and  regulations  prescribed  by  Order 
No.  144  impair  and  substantially  destroy  the  binding  effect 
of  existing  contracts  (including  Michigan  Consolidated’s 
gas  purchase  contracts  with  Panhandle),  even  though  such 
contracts  were  duly  filed  with  the  Commission  as  “rate 
schedules”  and  have  long  been  lawfully  in  effect. 
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The  Commission’s  action  is  directly  contrary  to  the  statu¬ 
tory  scheme  and  the  intent  of  Congress  that  existing  con¬ 
tracts  are  to  remain  in  effect  unless  and  until  the  Commis¬ 
sion  “after  a  hearing”  shall  “find”  them  to  be  “unjust, 
unreasonable,  unduly  discriminatory  or  preferential”  as 
provided  in  Section  5(a)  of  the  Act.  In  an  attempt  to  cir¬ 
cumvent  the  statutory  limitations  upon  its  express  authority 
to  modify  contracts  under  Section  5(a),  the  Commission  has 
based  its  action  in  this  matter  upon  its  “rule-making 
power”  under  Section  4  to  prescribe  the  “form”  of  sche¬ 
dules,  showing  “all  rates  and  charges  subject  to  its  juris¬ 
diction”  and  to  require  the  filing  of  “all  contracts”  relat¬ 
ing  thereto,  and  its  power  under  Section  16  to  prescribe 
“such  orders,  rules  and  regulations  as  it  may  find  neces¬ 
sary  or  appropriate”  to  carry  out  the  provisions  of  the 
Act. 

It  is  therefore  respectfully  submitted  that  the  Commis¬ 
sion’s  action  is  null  and  void  and  should  be  set  aside  on 
this  review. 

(A)  The  Commission  cannot  modify  an  existing  rate  or 
contract  except  after  hearing  and  upon  the  findings 
prescribed  in  Section  5(a)  of  the  Act. 

Sections  4  and  5  of  the  Act  clearly  show  the  statutory 
scheme  with  respect  to  the  status  of  existing  contracts  and 
the  procedures  to  be  followed  as  to  new  contracts  or  changes 
in  existing  contracts. 

Section  4(a)  declares  that  all  rates  and  charges  subject 
to  the  Commission’s  jurisdiction  shall  be  just  and  reason¬ 
able  and  that  any  unjust  or  unreasonable  rate  or  charge 
is  unlawful.  Section  4(b)  prohibits  any  natural  gas  com¬ 
pany  from  granting  any  undue  preference  or  advantage 
or  maintaining  any  unreasonable  difference  in  rates  or 
charges. 

In  order  to  make  this  policy  effective,  Section  5(a)  pro¬ 
vides  that  if  the  Commission  “after  a  hearing  had  upon 
its  own  motion  or  upon  complaint”  shall  “find  that  any 
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rate,  charge,  or  classification”  or  “any  rale,  regulation, 
practice,  or  contract  affecting  such  rate,  charge,  or  classi¬ 
fication”  over  which  it  has  jurisdiction  “is  unjust,  unreas¬ 
onable,  unduly  discriminatory,  or  preferential,  the  Com¬ 
mission  shall  determine  the  just  and  reasonable  rate, 
charge,  classification,  rule,  regulation,  practice,  or  contract 
to  be  thereafter  observed  and  in  force,  and  shall  fix  the  same 
by  order.” 

The  Act  also  contains  several  provisions  which  are  ancil¬ 
lary  to  the  above-mentioned  substantive  provisions  as  to 
rates.  In  order  to  insure  that  the  Commission  would  be 
advised  of  all  rates  and  contracts  which  were  in  effect  at 
the  time  the  Act  was  passed  in  1938  and  would  be  currently 
advised  of  all  new  rates,  contracts  and  other  arrangements 
made  after  the  passage  of  the  Act,  Section  4(c)  provides: 

“Under  such  rales  and  regulations  as  the  Commis¬ 
sion  may  prescribe,  every  natural-gas  company  shall 
file  with  the  Commission,  within  such  time  (not  less 
than  sixty  days  from  the  date  this  act  takes  effect) 
and  in  such  form  as  the  Commission  may  designate, 
and  shall  keep  open  in  convenient  form  and  place  for 
public  inspection,  schedules  showing  all  rates  and 
charges  for  any  transportation  or  sale  subject  to  the 
jurisdiction  of  the  Commission,  and  the  classifications, 
practices,  and  regulations  affecting  such  rates  and 
charges,  together  with  all  contracts  which  in  any  man¬ 
ner  affect  or  relate  to  such  rates,  charges,  classifica¬ 
tions,  and  services.” 

Congress  also  desired  that  the  Commission  be  advised 
with  respect  to  any  change  which  might  be  made  in  an  exist¬ 
ing  rate  or  contract.  Accordingly,  Section  4(d)  prohibits 
any  natural  gas  company  from  making  any  change  in  an 
existing  “rate,  charge,  classification,  or  service,  or  in  any 
rule,  regulation,  or  contract  relating  thereto”  except  after 
thirty  days’  notice  as  therein  provided. 

The  Commission  is  then  authorized  by  Section  4(e)  to 
suspend  the  proposed  change  for  a  period  of  five  months 
during  which  time  the  prior  rate  or  charge  remains  in 
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effect.1  The  Commission  is  further  authorized  “after  full 
hearings”  completed  either  before  or  after  the  change  be¬ 
comes  effective  to  issue  such  orders  with  reference  thereto 
as  would  be  proper  in  a  proceeding  initiated  after  the 
change  had  become  effective.  Section  4(e)  further  pro¬ 
vides  that  in  any  hearing  “involving  a  rate  or  charge  sought 
to  be  increased,  the  burden  of  proof  to  show  that  the  in¬ 
creased  rate  or  charge  is  just  and  reasonable  shall  be  upon 
the  natural-gas  company.” 

The  Commission’s  power  under  Section  4(e)  to  suspend 
a  proposed  change  in  an  existing  rate  or  contract  is  there¬ 
fore  ancillary  to  its  substantive  authority  under  Section 
5(a).  While  the  Commission  could  disallow  a  proposed 
increase  in  a  rate  or  charge  because  of  the  company’s 
failure  to  sustain  its  burden  of  proof  that  the  increase  is 
just  and  reasonable,2  any  other  substantive  order  with  re¬ 
spect  to  the  proposed  change  would  have  to  be  issued  in 
accordance  with  Section  5(a). 

It  is  thus  clear  that  the  only  power  which  the  Commis¬ 
sion  has  to  modify  an  existing  rate  or  contract  is  that  pro¬ 
vided  in  Section  5(a)  under  which  the  Commission  must 
first  find  “after  a  hearing”  that  the  rate  or  contract  in 
question  is  unjust,  unreasonable,  unduly  discriminatory 
or  preferential. 

The  intent  of  Congress  with  respect  to  the  status  of  exist¬ 
ing  rates  and  contracts  and  the  scope  of  the  Commission’s 
power  to  modify  such  rates  and  contracts  are  also  appar¬ 
ent  from  the  legislative  history  of  the  Act. 

In  the  hearings  before  the  House  Committee  on  H.  R. 
11662  (74th  Cong.,  2d  Sess.),  Mr.  Dozier  A.  DeVane,  the 
then  Solicitor  of  the  Commission,  testified  as  follows  (pp. 
28-29) : 

Mr.  Lea  asked : 

“Mr.  DeVane,  under  what  conditions  would  rates  be 
put  into  effect  ?  That  is  what  would  be  the  procedure  1 

1  The  Commission  is  denied  any  authority  to  suspend  a  rate,  charge,  classi¬ 
fication  or  service  for  the  sale  of  natural  gas  “for  resale  for  industrial  use 
only.  *  * 

2  Mississippi  River  Fuel  Corp.  v.  F.  P.  C.,  121  F.  (2d)  159,  165. 
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“Mr.  DeVane:  In  the  beginning? 

“Mr.  Lea:  Yes. 

“Mr.  DeVane:  The  companies  will  simply  file  their 
schedules. 

“Mr.  Lea:  And  those  schedules  would  prevail  un¬ 
less  the  Commission  saw  fit  to,  after  a  hearing  and 
notice,  establish  a  rate? 

“Mr.  DeVane:  Yes,  sir;  those  rates  would  prevail. 
The  rates  that  the  company  makes  effective  at  the  date 
of  filing  are  the  rates  that  will  continue  in  effect  until 
they  are  changed  either  by  the  company,  as  provided 
in  section  4,  or  by  the  Commission  after  hearing. 

“Mr.  Lea:  There  would  be,  I  take  it,  no  duty  upon 
the  Commission  under  this  bill  in  the  absence  of  com- 
. plaint  or  just  reason  to  call  for  interference  to  estab¬ 
lish  rates. 

“Mr.  DeVane:  No  sir;  the  Commission  can  only  es¬ 
tablish  rates  after  investigation  and  hearing. 

“Now,  that  investigation  can  be  undertaken  under 
section  5  of  the  bill  either  on  the  Commission’s  own 
initiative  or  upon  complaint.” 

In  connection  with  the  limited  scope  of  the  Commission’s 
power  to  modify  an  existing  rate  or  contract,  it  should  be 
noted  that  there  is  a  basic  distinction  between  interstate 
pipeline  companies  subject  to  the  Natural  Gas  Act  and  gas 
and  electric  distributing  companies,  telephone  companies, 
and  railroads  which  serve  the  public  directly.  Since  the 
latter  are  public  utilities  and  as  such  obligated  to  serve  the 
public  generally,  it  is  appropriate  for  the  Interstate  Com¬ 
merce  Commission  and  state  regulatory  commissions  to 
require  that  the  operations  of  such  companies  be  conducted 
pursuant  to  published  “tariffs.”  The  interstate  natural 
gas  pipeline  companies,  on  the  other  hand,  are  not  obli¬ 
gated  to  serve  the  public  generally  and  their  operations  are 
appropriately  carried  on  pursuant  to  contracts  with  a  few 
specified  customers  instead  of  under  uniform  “tariffs.” 

The  foregoing  distinction  was  recognized  by  Congress 
and  it  is  apparent  from  the  legislative  history  that  Con¬ 
gress  did  not  intend  that  the  Commission  should  utilize  the 
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“tariff”  technique  as  it  is  now  attempting  to  do  in  this 
matter. 

The  provisions  of  Sections  4  and  5  of  the  Natural  Gas 
Act  of  1938  were  patterned  upon  and  are  substantially  iden¬ 
tical  with  Sections  205  and  206  of  the  Federal  Power  Act 
of  1935.1  Accordingly,  the  legislative  history  of  those  sec¬ 
tions  of  the  Federal  Power  Act  is  particularly  significant 
in  this  connection. 

At  the  time  of  the  hearings  on  the  Federal  Power  Act, 
the  bill  (S.  1725,  74th  Cong.,  1st  Sess.)  contained  several 
provisions  with  reference  to  the  matter  of  rates  which  the 
committee  thereafter  deleted  in  its  report.  Section  206 
(then  numbered  Section  208)  contained  a  subsection  read¬ 
ing  as  follows : 

“(b)  The  Commission  shall  have  power,  upon  a 
hearing,  and  upon  its  own  motion  or  upon  complaint, 
to  investigate  a  single  rate,  charge,  classification,  rule, 
regulation,  contract  or  practice,  or  any  number  thereof, 
or  the  entire  schedule  or  schedules  of  rates,  charges, 
classifications,  rules,  regulations,  contracts  and  prac¬ 
tices,  or  any  thereof,  of  any  public  utility,2  and  to  es¬ 
tablish  new  rates,  charges,  classifications,  rules,  regula¬ 
tions,  contracts,  or  practices,  or  schedule  or  schedules, 
in  lieu  thereof.” 

Had  this  provision  been  retained  in  the  bill  the  Commis¬ 
sion  would  have  had  authority  to  prescribe  new  schedules 
or  contracts  without  the  necessity  of  making  a  prior  find¬ 
ing  that  the  existing  schedule  or  contract  is  unjust  or  un¬ 
reasonable,  as  required  by  Section  206(a)  of  the  Federal 
Power  Act  upon  which,  as  above  shown,  Section  5(a)  of 
the  Natural  Gas  Act  was  patterned. 

However,  this  provision  was  deleted  from  the  bill  before 
the  Federal  Power  Act  was  passed  by  Congress.  In  ex- 

i  Hearings  before  a  Subcommittee  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce  on  H.  R.  11662  (74th  Con g.,  2d  Sess.),  pp.  10,  18. 

2 “Public  utility' '  is  the  statutory  designation  of  interstate  electric  com¬ 
panies  subject  to  the  Federal  Power  Act  of  1935  and  corresponds  with  the 
term  “natural-gas  company"  under  the  Natural  Gas  Act  of  1938. 


17 


planation  of  the  deletion,  the  Committee  stated  in  its  re¬ 
port  (Senate  Rep.  621,  74th  Cong.,  1st  Sess.,  p.  20) : 

“The  provisions  defining  with  particularity  the 
power  of  the  Commission  to  investigate  single  rates 
and  to  fix  standards  of  service  (former  secs.  208(b) 
and  210)  and  the  section  authorizing  the  issuance  of 
reparation  orders  (former  sec.  213)  have  been  elim¬ 
inated.  They  are  appropriate  sections  for  a  State  util¬ 
ity  law ,  hut  the  committee  does  not  consider  them  ap¬ 
plicable  to  one  governing  merely  wholesale  transac¬ 
tions.” 

Congress  thus  recognized  the  distinction  between  the  in¬ 
terstate  wholesale  rates  of  interstate  electric  companies  to 
which  the  Federal  Power  Commission’s  rate  jurisdiction 
would  be  limited  under  the  Federal  Power  Act  and  the  re¬ 
tail  rates  charged  the  public  generally  by  distributing  com¬ 
panies  subject  to  state  regulation. 

In  the  subsequent  hearings  on  the  Natural  Gas  Act,  Mr. 
DeVane,  the  Solicitor  of  the  Commission,  at  the  outset  of 
his  testimony,  stated  that: 

“The  bill  that  you  have  now,  H.  R.  11662,  is  in  sub¬ 
stantially  all  respects,  insofar  as  it  goes,  similar  to  the 
provisions  of  the  Federal  Power  Act  with  reference  to 
the  electric  industry.  The  bill  itself  does  not  go  quite 
as  far  as  nor  does  not  confer  quite  as  much  jurisdiction 
upon  the  Commission  as  does  the  Federal  Power  Act.” 1 

The  fact  that  the  “tariff”  technique  is  appropriately  ap¬ 
plied  by  the  Interstate  Commerce  Commission  and  state 
regulatory  agencies  to  railroads,  electric  and  gas  distribut¬ 
ing  companies  and  other  utilities  serving  the  public  gener¬ 
ally  therefore  furnishes  no  justification  for  the  Federal 
Power  Commission’s  present  attempt  to  apply  the  “tariff” 
technique  to  interstate  natural  gas  pipeline  companies. 

In  the  administration  of  the  Natural  Gas  Act  (as  well  as 
the  Federal  Power  Act),  the  Commission  has  heretofore 


l  Hearings  before  Subcommittee  of  House  Committee  on  Interstate  and 
Foreign  Commerce  on  H.  B.  11662  (74th  Cong.,  2d  Sess.)  p.  10. 
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recognized  the  statutory  scheme  and  the  intent  of  Congress 
with  respect  to  the  status  of  existing  rates  and  contracts 
and  the  procedures  to  be  followed  in  modifying  rates  and 
contracts. 

Prior  to  the  adoption  of  the  revised  rules  and  regulations 
by  Order  No.  144,  the  Commission,  by  its  rules  and  regula¬ 
tions  under  the  Natural  Gas  Act  had  provided  that  con¬ 
tracts  be  filed  as  “rate  schedules.” 1  Thus,  Michigan  Con¬ 
solidated’s  contracts  with  Panhandle  at  Detroit  and  Ann 
Arbor  were  duly  filed  with  the  Commission  as  Panhandle’s 
FPC  Rate  Schedules  Nos.  12  and  25,  respectively,  and 
all  agreements  between  the  parties  amending  such  contracts 
have  been  duly  filed  as  Supplements  to  such  Rate  Schedules 
and  were  allowed  by  the  Commission  to  become  effective. 

Pursuant  to  Section  5(a)  of  the  Act,  the  Commission  has 
held  hearings  and  ordered  reductions  in  the  rates  fixed  in 
the  contracts  of  numerous  natural  gas  companies,  including 
Panhandle.2 

Since  the  Commission  in  such  matters  has  heretofore  pro¬ 
ceeded  in  accordance  with  the  statutory  scheme  and  the  in¬ 
tent  of  Congress,  as  above  set  forth,  the  Courts  have  had 
little  occasion  to  comment  on  the  status  of  existing  rates 
and  contracts  under  the  Act. 

However,  in  Colorado  Interstate  Gas  Company  v.  Fed¬ 
eral  Power  Commission,  142  F.  (2d)  943,  954,  affirmed,  324 
TJ.  S.  581,  the  Tenth  Circuit  Court  of  Appeals  pointed  out: 

* ‘The  passage  of  the  Act  did  not  automatically  over¬ 
throw  the  contracts  into  which  these  companies  had 
previously  entered.  Neither  did  it  ipso  facto  set  aside 
the  schedules  of  charges  upon  which  they  had  agreed. 
Such  rates  and  charges  could  be  modified  only  after  an 
express  finding  of  unreasonableness.  Wichita  R.  & 

1  The  Commission’s  regulations  under  the  Federal  Power  Act  (35.1  and 
35.3)  also  provide  for  the  filing  of  contracts  as  “rate  schedules”  and  such 
regulations  have  not  been  changed  by  the  Commission. 

2  F.  P.  C.  v.  Natural  Gas  Pipeline  Co.,  315  TJ.  S.  575;  F.  P.  C.  v.  Sop* 

Natural  Gas  Con  320  U.  S.  591;  Colorado  Interstate  Gas  Co.  v.  F.  P.  C.,  324 
TJ.  S.  581;  Panhandle  Eastern  Pipe  line  Co.  v.  F.  P.  C.,  324  TJ.  S.  365,  In¬ 
terstate  Natural  Gas  Co.  v.  F.  P.  C.,  331  TJ.  S.  682;  Mississippi  River  Fuel 
Carp.  v.  F.  P.  C., - TJ.  S.  App.  D.  C. - ,  163  F.  (2d)  433. 
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Light  Co.  v.  Public  Utilities  Commission ,  260  U.  S.  48, 
43  S.  Ct.  51,  67  L.  Ed.  124;  Alien  W.  Hinkel  Dry  Goods 
Co.  v.  Wisconsin  Industrial  Gas  Co.,  10  Cir.  64  F.  2d 
881.  And  the  right  of  the  Commission  to  make  a  find¬ 
ing  of  unreasonableness  depends  upon  the  existence  of 
the  fact.  In  the  absence  of  substantial  evidence  to 
show  that  the  rates  and  charges  in  existence  are  un¬ 
reasonable,  a  finding  to  that  effect  constitutes  the  arbi¬ 
trary  exercise  of  power  by  administrative  fiat  and  can¬ 
not  stand.  Interstate  Commerce  Commission  v.  Louis¬ 
ville  &  N.  R.  Co.,  227  U.  S.  88,  33  S.  Ct.  185,  57  L.  Ed. 
431.” 

In  view  of  the  Commission’s  radical  departure  in  this 
matter  from  the  statutory  scheme  and  the  intent  of  Con¬ 
gress,  it  appears  appropriate  to  discuss  briefly  the  decision 
of  the  Supreme  Court  in  Wichita  Railroad  and  Light  Co.  v. 
Public  U tilities  Commission  of  Kansas,  260  U.  S.  48. 

In  that  case,  the  Wichita  Company  had  executed  a 
twenty-year  contract  in  1910  to  purchase  electric  energy 
from  the  Kansas  Gas  and  Electric  Company  at  specified 
rates.  In  1911  the  Kansas  Utility  Commission  was  estab¬ 
lished  under  an  act  which  contained  rate  provisions  sub¬ 
stantially  identical  to  Sections  4  and  5  of  the  Natural  Gas 
Act.  Section  11  of  that  act  required  every  public  utility  to 
publish  and  file  with  the  Kansas  Commission  its  rate  sched¬ 
ules  and  Section  20  provided  that  whenever  a  public  utility 
desired  to  make  a  change  in  any  rates  it  had  to  file  a  new 
schedule  with  the  Commission  showing  the  change,  which 
could  not  be  made  without  the  consent  of  the  Commission. 
Sections  13  and  16  of  that  act  made  it  the  duty  of  the  Com¬ 
mission  to  investigate  rates  and  charges  and  if,  after  hear¬ 
ing,  it  found  them  to  be  unjust  or  discriminatory  to  fix  and 
substitute  the  proper  rates  and  charges. 

In  1918  the  Kansas  Company,  the  supplier,  filed  a  petition 
with  the  State  Commission  for  an  increase  in  its  rates  and 
upon  consideration  of  such  petition  the  Kansas  Commis¬ 
sion  granted  the  requested  increase  by  order.  The  Wichita 
Company,  the  purchaser,  then  filed  suit  to  enjoin  such  order. 
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The  Supreme  Court  in  an  opinion  by  Chief  Justice  Taft 
unanimously  held  that  the  State  Commission’s  order  was 
“void”  since  it  was  not  based  upon  a  hearing  and  a  finding 
of  fact  that  the  existing  rates  were  unjust  or  unduly  dis¬ 
criminatory,  in  accordance  with  Section  16  of  that  act  which 
was  substantially  identical  to  Section  5(a)  of  the  Natural 
Gas  Act.  In  so  doing,  the  court  rejected  the  contention  that 
the  order  was  valid  under  Section  20  of  that  act  (which  was 
substantially  identical  to  Section  4(c)  of  the  Natural  Gas 
Act),  and  the  contention  that  under  that  section  “all  that 
was  needed  was  the  filing  of  a  schedule  of  changed  rates 
and  the  consent  of  the  Commission.”  The  court  pointed 
out  that  (p.  56-57) : 

“The  filing  of  a  schedule  of  changed  rates  under  that 
section  cannot  accomplish  the  result  of  abrogating  con¬ 
tract  rates.  It  could  not  do  so  any  more  than  would 
the  original  filing  of  a  schedule  of  rates  under  Section 
11,  requiring  every  public  utility  to  publish  and  file 
with  the  Commission  all  schedules  of  rates,  do  this. 
The  consent  of  the  Commission  in  Section  20  is  made 
necessary  only  to  prevent  changing  schedules  without 
notice  to  the  Commission,  and  thus  to  secure  a  proper 
supervision  of  schedules.  Such  consent  does  not  in¬ 
volve  a  hearing  or  a  finding  and  a  decision.” 

The  Court  went  on  to  state  (at  p.  58-59) : 

“The  proceeding  we  are  considering  is  governed  by 
Section  13.  That  is  the  general  section  of  the  act  com¬ 
prehensively  describing  the  duty  of  the  Commission, 
vesting  it  with  power  to  fix  and  order  substituted  new 
rates  for  existing  rates.  The  power  is  expressly  made 
to  depend  on  the  condition  that,  after  full  hearing  and 
investigation,  the  Commission  shall  find  existing  rates 
to  be  unjust,  unreasonable,  unjustly  discriminatory  or 
unduly  preferential.  We  conclude  that  a  valid  order  of 
the  Commission  under  the  Act  must  contain  a  finding 
of  fact  after  hearing  and  investigation,  upon  which  the 
order  is  founded,  and  that,  for  lack  of  such  a  finding  the 
order  in  this  case  was  void. 
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“This  conclusion  accords  with  the  construction  put 
upon  similar  statutes  in  other  states.  [Citations.] 
Moreover,  it  accords  with  general  principles  of  consti¬ 
tutional  government.  The  maxim  that  a  legislature 
may  not  delegate  legislative  power  has  some  qualifica¬ 
tions,  as  in  the  creation  of  municipalities,  and  also  in 
the  creation  of  administrative  boards  to  apply  to  the 
myriad  details  of  rate  schedules  the  regulatory  police 
power  of  the  state.  The  latter  qualification  is  made 
necessary  in  order  that  the  legislative  power  may  be 
effectively  exercised.  In  creating  such  an  administra¬ 
tive  agency,  the  legislature,  to  prevent  its  being  a  pure 
delegation  of  legislative  power,  must  enjoin  upon  it  a 
certain  course  of  procedure  and  certain  rules  of  de¬ 
cision  in  the  performance  of  its  function.  It  is  a  whole¬ 
some  and  necessary  principle  that  such  an  agency  must 
pursue  the  procedure  and  rules  enjoined,  and  show  a 
substantial  compliance  therewith,  to  give  validity  to 
its  action.  When,  therefore,  such  an  administrative 
agency  is  required,  as  a  condition  precedent  to  an 
order,  to  make  a  finding  of  facts,  the  validity  of  the 
order  must  rest  upon  the  needed  finding.  If  it  is  lack¬ 
ing,  the  order  is  ineffective.” 

The  decision  in  Attleboro  Steam  &  Electric  Co.  v.  Narra- 
gansett  Electric  Co.,  295  F.  895,  is  also  apposite  here.  In 
that  case,  the  Attleboro  Company  brought  suit  to  enjoin 
the  Narragansett  Company  from  cutting  off  the  supply  of 
electric  energy  so  long  as  the  plaintiff  complied  with  a 
20-year  contract  dated  May  8, 1917.  The  defendant  was  de¬ 
manding  an  increased  rate  as  provided  in  a  schedule  which 
it  had  filed  with  the  Rhode  Island  Commission  on  April  6, 
1921.  At  the  defendant’s  request,  the  Commission  by  order 
under  Section  48  of  the  state  statute  (which  was  similar  to 
Section  4  of  the  Natural  Gas  Act)  had  permitted  the  rate 
increase  to  become  effective  on  April  27,  1921  without  the 
prescribed  30-day  notice. 

The  statute  also  contained  a  provision  (Section  21)  which 
was  similar  to  Section  5(a)  of  the  Natural  Gas  Act  and  the 
position  of  the  plaintiff  was  that  the  Commission’s  action 
did  not  result  in  findings  that  the  old  rate  was  unreasonable 
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and  the  new  rate  was  reasonable  and  “that  the  filing  of  a 
schedule  of  changed  rates  under  that  section  [48]  cannot 
accomplish  the  result  of  abrogating  contract  rates.’ ’ 

In  sustaining  the  plaintiff’s  position,  the  Court  held  (p. 
901)  that  “Before  a  contract  can  be  interfered  with  under 
the  police  power,  it  must  appear  that  the  contract  does  in 
some  manner  affect  adversely  the  welfare  of  the  public.” 
The  Court  also  rejected  (p.  903)  the  defendant’s  contention 
that  “the  mere  filing  of  a  new  schedule  is  in  itself  a  valid 
method  of  changing  rates,  and  that,  even  if  the  allowance 
of  the  filing  of  the  new  rate  by  the  Commission  in  accord¬ 
ance  with  section  48  [which  was  similar  to  Section  4  of  the 
Natural  Gas  Act],  did  not  amount  to  a  finding  as  to  the 
reasonableness  of  the  rates,  it  yet  waived  the  provision  as 
to  notice  of  changes,  and  permitted  the  defendant  at  an 
earlier  date  to  exercise  its  own  right  to  change  a  rate.” 

In  rejecting  such  contention,  the  Court  held  (p.  904)  that 
“the  defendant  cannot  itself  exercise  the  police  power  of 
the  state  to  relieve  it  in  the  public  interest  from  a  burden¬ 
some  contract.” 

The  Court  also  pointed  out  that  the  situation  was  the 
same  as  if  the  30-day  notice  provision  had  been  permitted 
to  run  without  any  action  by  the  Commission  and  that  “the 
change  therefore  represents  only  the  act  of  the  defendant 
alone,  and  this  is  no  ground  for  disregarding  the  contract 
right  of  plaintiff.” 

In  the  instant  matter  there  certainly  does  not  appear  to 
be  any  basis  for  the  assumption  that  Sections  4  and  5  of 
the  Natural  Gas  Act  were  intended  to  authorize  the  Federal 
Power  Commission  to  do  what  had  been  judicially  con¬ 
demned  in  those  cases  under  substantially  similar  provi¬ 
sions  in  state  regulatory  statutes. 

In  this  connection  it  may  be  noted  that  with  reference  to 
the  Natural  Gas  Act  the  House  Committee  pointed  out 
(House  Rep.,  No.  2651  on  H.  R.  12680,  74th  Cong.,  2d  Sess., 
p.  3)  that: 
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“The  provisions  of  this  bill  provide  for  regulation 
^  along  recognized  and  more  or  less  standardized  lines. 
There  is  nothing  novel  in  its  provisions  and  we  believe 
the  bill  presents  no  constitutional  question.’ * 

It  is  therefore  respectfully  submitted  that  under  the 
provisions  of  the  Natural  Gas  Act,  the  legislative  history, 
the  Commission’s  prior  administrative  interpretations,  and 
the  applicable  judicial  decisions,  it  is  clear  that  the  Com¬ 
mission  cannot  modify  an  existing  rate  or  contract  over 
which  it  has  jurisdiction  except  after  hearing  and  upon  the 
basis  of  a  finding  that  the  rate  or  contract  is  unjust,  unrea¬ 
sonable,  unduly  discriminatory  or  preferential  under  Sec¬ 
tion  5(a)  of  the  Act. 

(B)  The  revised  rules  and  regulations  destroy  the  binding 
effect  of  existing  contracts. 

In  prescribing  the  revised  rules  and  regulations  by  Order 
No.  144,  the  Commission  has  not  even  purported  to  comply 
with  the  requirements  of  Section  5(a)  of  the  Act  (App., 
pp.  41,  194,  227).  On  the  contrary,  the  Commission  based 
its  action  on  its  “rule-making”  power  under  Section  4(c) 
to  prescribe  the  “form”  of  schedules  showing  “all  rates 
and  charges  subject  to  its  jurisdiction”  and  to  require  the 
filing  of  “all  contracts”  relating  thereto,  and  its  power 
under  Section  16  to  prescribe  “such  orders,  rules  and  reg¬ 
ulations  as  it  may  find  necessary  or  appropriate”  to  carry 
out  the  provisions  of  the  Act. 

On  this  review,  we  may  anticipate  that  counsel  for  the 
Commission  will  contend,  as  they  did  in  the  oral  argument 
before  the  Commission,  that  the  revised  rules  and  regula¬ 
tions  relate  merely  to  the  “form”  of  rate  schedules  and  do 
not  affect  substance  (App.,  pp.  213,  221). 

Contrary  to  such  contention,  it  is  apparent  from  the  pro¬ 
visions  of  the  revised  rules  and  regulations  and  from  the 
proceedings  before  the  Commission  with  respect  thereto 
that  the  Commission  is  attempting  by  administrative  fiat 
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to  destroy  the  binding  effect  of  existing  contracts  through 
the  exercise  of  its  “rule-making”  power. 

In  its  initial  notice  of  April  6, 1948  in  this  matter  {supra, 
p.  5),  the  Commission  frankly  stated  that  the  “basic 
purpose”  of  the  proposed  amendments  to  its  existing  rules 
and  regulations  was  “to  require”  that  rate  schedules  “be 
filed  in  the  form  of  tariffs,  instead  of  the  special,  individ¬ 
ually  executed  contracts  permitted  by  the  present  rules” 
(App.,  p.  26).  As  originally  drafted,  the  proposed  rules 
and  regulations  were  ambiguous  to  say  the  least  with  re¬ 
spect  to  their  effect  upon  existing  contracts  (App.,  p.  22). 

In  its  response  to  the  notice,  Michigan  Consolidated, 
among  others,  pointed  out  the  necessity  of  preserving  the 
integrity  of  existing  contracts  subject  to  the  Commission’s 
power  with  respect  thereto  under  Section  5(a)  of  the  Act 
(App.,  pp.  45-58). 

The  Commission  thereafter  made  certain  revisions  in  the 
original  draft  of  the  proposed  rules,  and  with  respect  to 
the  crucial  question  of  whether  the  rules  would  affect  exist¬ 
ing  contracts  a  new  section  (154.85)  was  added  which  re¬ 
moved  any  possible  doubt  as  to  the  Commission’s  intention 
to  abrogate  existing  as  well  as  future  contracts  (App.,  p. 
84). 

Following  the  oral  argument,  the  Commission  adopted 
Order  No.  144  in  which  it  stated  that  (App.,  p.  230) : 

“Sec.  154.85  has  been  reworded  so  as  to  clarify  the 
Commission’s  intention  to  permit  contracts  now  on  file 
as  effective  rate  schedules  to  continue  in  effect  as  exe¬ 
cuted  service  agreements  until  they  expire  or  are 
superseded.” 

Contrary  to  such  statement,  Section  154.85,  as  reworded 
and  adopted  by  Order  No.  144,  specifically  provides  that 
“each  contract,  which  is  now  filed  as  an  effective  rate  sched¬ 
ule,  may  be  continued  in  effect  and  shall  be  considered  as 
an  executed  service  agreement”  but  only  “to  the  extent 
that  the  provisions  thereof  are  not  superseded  by  or  in 
conflict  with  other  applicable  provisions  of  the  Rate  Sched- 
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tiles  and  General  Terms  and  Conditions  of  the  Tariff.’ * 
Moreover,  the  natural  gas  company  is  required  to  file  a 
statement  identifying  the  provisions  of  the  contracts 
‘‘which  are  to  remain  in  effect”  (App.,  p.  251). 

In  denying  the  applications  filed  by  Michigan  Consoli¬ 
dated  and  others  for  a  rehearing,  the  Commission,  in  its 
order  of  December  20,  1948,  stated  with  reference  to  Sec¬ 
tion  154.85  that  (App.,  p.  275) : 

“The  regulation  neither  requires  that  existing  con¬ 
tracts  remain  in  effect  nor  that  they  be  changed.  It  is 
permissive  only. 

“The  right  of  a  natural-gas  company,  as  given  by 
the  Natural  Gas  Act,  to  make  changes  in  filed  rate 
schedules,  tariffs  and  contracts  is  preserved,  as  it  must 
be.  *  #  #  Moreover,  Section  154.27  permits  affected 
customers,  and  other  interested  parties,  to  submit  com¬ 
ments  concerning  such  pro/posed  changes,  without  limi¬ 
tation  of  any  right  to  protest  or  complain.9 * 

It  is  apparent  from  the  above  statement  that  the  Com¬ 
mission  proceeded  on  the  erroneous  assumption  that,  as 
urged  by  counsel  for  Panhandle  in  the  oral  argument  (App., 
pp.  153-157),  a  natural  gas  pipeline  company  has  the 
“right”  under  the  Act  to  modify  its  valid  contractual  obli¬ 
gations  by  an  ex  parte  filing  under  Section  4(c)  of  the  Act 
without  the  consent  or  agreement  of  the  other  party  to  such 
contract. 

Under  the  erroneous  theory  advanced  by  Panhandle  and 
impliedly  recognized  by  the  Commission,  there  would  be  a 
complete  absence  of  mutuality,  since  the  pipeline  company 
by  an  ex  parte  voluntary  filing  with  the  Commission  under 
Section  4(c)  of  the  Act  could  relieve  itself  of  a  valid  con¬ 
tractual  obligation  to  its  customer  company.  On  the  other 
hand,  the  customer  company,  not  being  a  “natural-gas  com¬ 
pany”  under  the  Act,  would  not  be  in  a  position  to  make 
any  filing  with  the  Commission  under  Section  4(c)  and 
therefore  could  not  relieve  itself  of  its  contractual  obliga¬ 
tion  to  the  pipeline  company.  The  customer  company 
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therefore  would  be  bound  by  its  contractual  obligations  to 
a  pipeline  company,  but  the  latter  could  relieve  itself  of 
its  contractual  obligations  by  making  a  voluntary  filing 
with  the  Commission  ex  parte. 

While  Congress  prohibited  unjust,  unreasonable,  unduly 
discriminatory  or  preferential  contracts  and  rates  and  au¬ 
thorized  the  Commission  to  set  aside  any  contract  and  rate 
found  to  be  in  violation  of  this  statutory  prohibition,  there 
is  no  basis  for  the  contention  that  the  Act  confers  upon 
natural  gas  companies  the  ‘ 1  right’ 1  to  repudiate  their  con¬ 
tractual  obligations.  On  the  contrary,  it  appears  clear  that 
a  natural  gas  company,  like  any  other  party,  is  bound  by 
its  contractual  obligations  unless  and  until  such  obliga¬ 
tions  are  modified  by  the  Commission  in  the  manner  pre¬ 
scribed  in  Section  5(a)  of  the  Act.1 

WTien  the  Commission  by  order  under  Section  5(a)  of 
the  Act  finds  that  a  particular  contract  or  rate  is  unjust, 
unreasonable,  unduly  discriminatory  or  preferential,  such 
contract  or  rate  is  set  aside  as  to  both  the  natural  gas  com¬ 
pany  and  its  customer  company.  Unless  and  until  such 
contract  or  rate  is  thus  set  aside  by  the  Commission,  it 
is  binding  upon  both  the  natural  gas  company  and  its  cus¬ 
tomer  company. 

In  the  light  of  the  foregoing,  the  vice  inherent  in  the  re¬ 
vised  rules  and  regulations  is  apparent.  Apart  from  such 
revised  rules  and  regulations,  if  Panhandle  were  to  make 
a  voluntary  ex  parte  filing  with  the  Commission,  in  accord¬ 
ance  with  the  erroneous  theory  which  Panhandle  has  ad¬ 
vanced,  such  action  would  constitute  an  attempt  to  repudi¬ 
ate  its  valid  contractual  obligations.  On  the  other  hand, 
the  revised  rules  and  regulations  provide  the  color  of  regu¬ 
latory  authority  for  such  action  by  Panhandle. 

This  may  be  briefly  illustrated.  The  revised  rules  and 
regulations  require  the  pipeline  company  to  file  a  * *  tariff1  * 
which  is  to  supersede  any  provisions  of  existing  contracts 

i  Wichita  Railroad  and  Light  Co.  v.  Public  Utilities  Commission,  260  U.  S. 
48,  and  Attleboro  Steam  f  Electric  Co.  v.  Narragansett  Electric  Lighting  Co., 
295  F.  895. 
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which  are  “in  conflict  with”  the  tariff.  In  fact,  Section 
154.85  requires  that  the  pipeline  company  file  “for  inser¬ 
tion  in  front  of  each  such  contract,  a  statement  identifying 
the  provisions  thereof  which  are  not  superseded  by  or  in 
conflict  with”  the  tariff  and  “which  are  to  remain  in 
effect.” 

Michigan  Consolidated’s  contracts  with  Panhandle  con¬ 
tain  numerous  provisions  which  are  not  found  in  Pan¬ 
handle’s  other  contracts.  These  provisions,  which  are  of 
great  value  to  Michigan  Consolidated,  include  Panhandle’s 
obligation  to  reimburse  Michigan  Consolidated  for  the  cost 
of  manufacturing  gas  to  meet  any  deficiencies  in  its  de¬ 
liveries  of  natural  gas.  Under  the  color  of  regulatory  au¬ 
thority  provided  by  the  revised  rules  and  regulations,  Pan¬ 
handle  may  relieve  itself  of  this  valid  contractual  obliga¬ 
tion  by  merely  omitting  it  from  its  statement  of  the  con¬ 
tract  provisions  “which  are  to  remain  in  effect.” 

Michigan  Consolidated  is  certainly  not  afforded  any  pro¬ 
tection  by  the  theoretical  possibility  that  Panhandle,  in 
complying  with  the  regulations,  might  see  fit,  as  suggested 
by  Commission  staff  counsel  at  the  oral  argument  (App., 
p.  200),  to  make  such  contractual  obligation  applicable 
throughout  its  system — in  other  words,  that  Panhandle  in 
filing  its  tariff  might  voluntarily  assume  the  same  liqui¬ 
dated  damage  obligation  with  respect  to  all  of  its  other  cus¬ 
tomers  (to  which  it  is  not  presently  thus  obligated)  in  order 
to  maintain  such  contractual  obligation  in  its  present  con¬ 
tracts  with  Michigan  Consolidated.  In  the  light  of  Pan¬ 
handle’s  obligations  to  its  stockholders  and  its  creditors, 
such  a  possibility  is  so  remote  as  to  be  substantially  non¬ 
existent.  Moreover,  it  is  sufficient  for  purposes  of  this  re¬ 
view  that  the  regulations,  like  those  in  Columbia  Broadcast¬ 
ing  System  v.  U.  S.,  316  U.  S.  407, 418,  “alter  the  status”  of 
Michigan  Consolidated’s  contracts. 

The  extent  to  which  Panhandle  has  taken  advantage  of 
this  opportunity  to  repudiate  its  contractual  obligations  is 
apparent  from  the  Commission’s  order  of  July  12,  1949  in 
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Docket  No.  G-1240  suspending  the  tariff  which  Panhandle 
filed  on  June  15, 1949  in  purported  compliance  with  the  re¬ 
vised  rules  and  regulations.  (A  copy  of  this  order  is  set 
forth  at  the  end  of  this  brief.)  While  the  Commission  de¬ 
cided  to  suspend  this  particular  tariff,  it  should  be  noted 
that  the  question  of  suspension  lies  within  the  discretion  of 
the  Commission.1  If  the  Commission  had  failed,  either 
intentionally  or  inadvertently,  to  suspend  such  tariff  within 
the  30-day  period  prescribed  in  Section  4(e)  of  the  Act,  it 
would  doubtless  be  contended  that  Michigan  Consolidated’s 
contracts  had  been  modified  by  the  tariff  despite  the  ab¬ 
sence  of  a  hearing  and  the  requisite  findings  with  respect  to 
such  contracts  under  Section  5(a)  of  the  Act.  Moreover, 
the  suspension  period  under  Section  4(e)  is  limited  to  5 
months — in  this  case  to  December  15,  1949 — so  that  if  the 
scheduled  hearings  are  not  completed  by  that  date  presum¬ 
ably  it  will  then  be  contended  that  Michigan  Consolidated’s 
contracts  have  been  modified  by  the  tariff. 

The  foregoing  points  up  the  fact  that  what  the  Commis¬ 
sion  is  seeking  to  do  here  is  fundamentally  wrong.  If  the 
rules  and  regulations  prescribed  by  Order  No.  144  should 
be  sustained,  there  is  nothing  to  prevent  the  Commission 
from  amending  such  rules  and  regulations  to  require  or  pre¬ 
scribe  whatever  policies  with  respect  to  rate  matters  it  may 
consider  expedient  or  desirable,  without  regard  to  the  statu¬ 
tory  standards  laid  down  by  Congress. 

Thus,  in  prescribing  the  instant  rules  and  regulations  the 
Commission  has  decided,  without  any  hearing  or  any  evi¬ 
dence  or  any  finding,  that  escalator  clauses  should  be  out¬ 
lawed  in  present  and  future  arrangements  in  the  natural 
gas  industry.  If  the  principle  upon  which  the  Commission 
has  here  proceeded  is  a  valid  one,  it  may  decide  in  its  unfet¬ 
tered  discretion  that  numerous  other  aspects  of  rate  ar¬ 
rangements  now  in  effect  should  also  be  abolished.  This 

i  The  Commission’s  Genera]  Bales  and  Regulations  (Secs.  03.28  and  03.77) 
specifically  provide  that: 

“Suspension  of  a  rate  schedule,  within  the  ambit  of  the  Commission’s 
statutory  authority  is  a  matter  within  the  discretion  of  the  Commission.” 
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could  be  done  by  simply  amending  the  rules  and  regulations 
and  in  so  doing,  as  the  Commission  made  clear  in  its  initial 
notice  in  this  matter,  there  would  be  no  need  to  provide 
any  opportunity  for  hearing  (App.,  pp.  40-42). 

The  Commission  has  thus  reversed  the  statutory  scheme 
intended  by  Congress.  Instead  of  recognizing  that  existing 
contracts  are  valid  and  binding  unless  and  until  they  are 
set  aside  under  Section  5(a)  of  the  Act,1  such  contracts  are 
now  rendered  invalid  except  insofar  as  they  are  not  super¬ 
seded  by  or  in  conflict  with  the  tariff.  Since  the  contents  of 
the  tariff  are  prescribed  by  the  rules  and  regulations,  which 
the  Commission  asserts  the  power  to  adopt  and  presumably 
to  amend  without  any  hearing  or  findings,  the  limitations 
prescribed  in  Section  5(a)  of  the  Act  upon  its  express  au¬ 
thority  to  modify  existing  contracts  have  been  completely 
circumvented. 

(C)  The  Commission  exceeded  its  “rule-making”  powers 
under  Sections  4(c)  and  16  of  the  Act. 

In  adopting  the  revised  rules  and  regulations,  the  Com¬ 
mission  expressly  based  its  action  on  its  “ rule-making’1 
power  under  Section  4(c)  to  prescribe  the  “form”  of  sched¬ 
ules  showing  “all  rates  and  charges  subject  to  its  jurisdic¬ 
tion”  and  to  require  the  filing  of  “all  contracts”  relating 
thereto,  and  its  power  under  Section  16  to  prescribe  “such 
orders,  rules  and  regulations  as  it  may  find  necessary  or 
appropriate”  to  carry  out  the  provisions  of  the  Act.  In 
so  doing  it  appears  clear  that  the  Commission  went  beyond 
its  “rule-making”  povrer  under  the  Act  (App.,  p.  277). 

As  heretofore  shown  {supra,  p.  14)  the  Commission’s 
authority  to  issue  rules  and  regulations  under  Section  4(c) 
is  merely  ancillary  to  the  Commission’s  substantive  au¬ 
thority  under  Section  5(a)  to  modify  contracts.  Moreover, 
even  in  the  absence  of  Section  5(a),  there  would  be  no  basis 
for  contending  that  the  Commission’s  authority  to  adopt 

1  Colorado  Interstate  Gas  Co.  v.  F.  P.  C.,  142  F.  (2d)  943,  954,  affirmed, 
324  U.  S.  581. 
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rules  and  regulations  prescribing  the  “form”  and  “time” 
for  filing  schedules  of  rates  and  charges  and  contracts  re¬ 
lating  thereto  carries  with  it  by  implication  any  substan¬ 
tive  authority  to  modify  the  provisions  of  such  contracts. 

The  Commission’s  authority  under  Section  16  to  issue 
“rules  and  regulations”  is  expressly  limited  to  those  which 
“it  may  find  necessary  or  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Act”  (App.,  p.  279). 

Moreover,  it  is  fundamental  that  “the  only  authority  con¬ 
ferred,  or  which  could  be  conferred,  by  the  statute  is  to 
make  regulations  to  carry  out  the  purposes  of  the  act — 
not  to  amend  it.”  Miller  v.  U.  S.,  294  U.  S.  435,  440. 

As  the  Supreme  Court  said  in  Manhattan  General  Equip¬ 
ment  Co.  v.  Commissioner  of  Internal  Revenue,  297  U.  S. 
129,  134-5: 

“The  power  of  an  administrative  officer  or  board  to 
administer  a  federal  statute  and  to  prescribe  rules  and 
regulations  to  that  end  is  not  the  power  to  make  law — 
for  no  such  power  can  be  delegated  by  Congress — but 
the  power  to  adopt  regulations  to  carry  into  effect  the 
will  of  Congress  as  expressed  by  the  statute.  A  regu¬ 
lation  which  does  not  do  this,  but  operates  to  create  a 
rule  out  of  harmony  with  the  statute,  is  a  mere  nullity. 
•  •  *  .  And  not  only  must  a  regulation,  in  order  to  be 
valid,  be  consistent  with  the  statute,  but  it  must  be 
reasonable.” 

The  revised  rules  and  regulations,  as  heretofore  shown 
{supra,  p.  14-18),  are  directly  contrary  to  the  statutory 
scheme  of  regulation  and  the  intent  of  Congress.  Moreover, 
such  rules  and  regulations  nullify  the  statutory  standards 
and  requirements  prescribed  by  Congress  when,  by  Section 
5(a)  of  the  Act,  it  expressly  authorized  the  Commission  to 
modify  contracts  and  rates  subject  to  its  jurisdiction. 

There  is  no  difference,  in  substance  or  effect,  between  the 
revised  rules  and  regulations  and  the  numerous  orders 
which  the  Commission  has  heretofore  issued  pursuant  to 
Section  5(a).  When,  after  a  hearing,  an  existing  rate  or 
contract  has  been  found  to  be  unjust  or  unreasonable,  the 
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Commission  has  followed  the  practice  of  requiring  the  pipe¬ 
line  company  to  file  a  supplement  to  its  rate  schedule  which 
will  be  just  and  reasonable  (F.  P.  C.  v.  Natural  Gas  Pipe¬ 
line  Company ,  315  U.  S.  575,  583-4).  The  filing  thereafter 
made  by  the  company  pursuant  to  such  order  supersedes 
the  rate  or  contract  previously  found  to  be  unjust  and  un¬ 
reasonable. 

By  the  revised  rules  and  regulations  the  Commission  has 
similarly  required  the  natural  gas  companies  to  make  a 
filing,  in  this  instance  called  a  4 ‘Tariff,”  which  is  to  super¬ 
sede  existing  contracts  insofar  as  the  latter  are  “in  conflict 
with  ”  such  tariff.  Moreover,  the  regulations  prescribe  the 
contents  of  the  tariff  and  proscribe  certain  arrangements, 
such  as  escalator  clauses,  which  have  long  been  in  effect. 

If  the  rule-making  power  under  Sections  4(c)  and  16  au¬ 
thorizes  such  action  by  the  Commission,  Section  5(a)  be¬ 
comes  superfluous  and  the  standards  and  requirements  pre¬ 
scribed  in  Section  5(a)  are  nullified.  Instead  of  holding 
hearings  and  making  the  requisite  findings  with  respect  to 
the  rates  and  contracts  subject  to  its  jurisdiction  under 
Section  5(a),  the  Commission,  by  issuing  revised  rules  and 
regulations  from  time  to  time,  can  proscribe  such  arrange¬ 
ments  it  deems  undesirable  and  prescribe  such  arrange¬ 
ments  it  deems  appropriate. 

In  this  connection  it  may  be  noted  that  the  only  stated 
justification  for  the  issuance  of  the  revised  rules  and  regu¬ 
lations  is  “to  achieve  uniformity  and  simplicity”  (App.,  p. 
227).  However,  these  standards  are  not  prescribed  in  the 
Act.  On  the  contrary,  as  heretofore  shown  {supra,  p.  14-18), 
Congress  clearly  intended  that  contracts  were  to  remain  in 
effect  unless  and  until  the  Commission  finds  after  a  hearing 
that  they  are  “unjust,  unreasonable,  unduly  discriminatory, 
or  preferential.”  Moreover,  Section  4(c)  refers  to  “sched¬ 
ules”  in  the  plural  and  there  is  no  indication  that  such 
schedules  have  to  be  either  “uniform”  or  “simple.”  Sec¬ 
tion  4(c)  further  contemplates  the  filing  of  11  all  contracts” 
without  any  qualification  as  to  their  “uniformity”  or  “sim¬ 
plicity.” 
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Since  the  only  prohibition  or  limitation  under  the  Act  on 
either  existing  or  future  contracts  is  that  they  not  be  either 
“unjust,  unreasonable,  unduly  discriminatory,  or  prefer¬ 
ential,  ”  it  is  apparent  that  the  grounds  upon  which  the 
Commission  acted  were  unsound.  Accordingly,  such  action 
cannot  stand  and  should  be  set  aside  on  this  review. 
S.  E .  C.  v.  Chenery  Corp.,  318  U.  S.  80,  87 ;  Connecticut 
Light  &  Power  Co.  v.  F.  P.  C.,  324  U.  S.  515,  532;  Missis¬ 
sippi  River  Fuel  Corp.  v.  F.  P.C., _ TJ.  S.  App.  D.  C.  . . ., 

163  F.  (2d)  433, 449. 


n. 

The  Commission  Violated  The  Administrative  Procedure 

Act. 

Assuming  arguendo  that  the  Commission’s  action  in  pre¬ 
scribing  the  revised  rules  and  regulations  constitutes  “rule- 
making”  within  the  meaning  of  the  Administrative  Pro¬ 
cedure  Act  it  appears  clear  that  the  Commission  violated 
that  Act  in  refusing  to  hold  a  hearing  in  this  matter  (Act 
of  June  11, 1946,  c.  224  (60  Stat.  237),  U.  S.  C.  Title  5). 

Section  2(c)  of  the  Administrative  Procedure  Act  defines 
a  “rule”  to  include  “the  approval  or  prescription  for  the 
future  of  rates  *  *  *  or  practices  bearing  upon”  rates. 
That  section  further  defines  “rule-making”  as  “agency 
process  for  the  formulation,  amendment,  or  repeal  of  a 
rule.” 

The  procedures  to  be  followed  in  “rule-making”  are  pre¬ 
scribed  in  Section  4(b)  of  the  Act  which  provides  that 
“where  rules  are  required  by  statute  to  be  made  on  the 
record  after  opportunity  for  an  agency  hearing,  the  re¬ 
quirements  of  sections  7  and  8  shall  apply.” 

As  heretofore  shown  {supra,  pp.  11-23),  the  Commis¬ 
sion  cannot  modify  any  existing  rate  or  contract  except 
“after  hearing”  and  upon  the  basis  of  the  findings  pre¬ 
scribed  in  Section  5(a)  of  the  Natural  Gas  Act.  Since  the 
revised  rules  and  regulations  impair  and  substantially  de¬ 
stroy  the  binding  effect  of  existing  contracts  {supra,  pp. 
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23-29),  it  follows  that  the  Commission’s  action  in  adopt¬ 
ing  such  rules  and  regulations  was  governed  by  the  require¬ 
ments  of  Section  5(a). 

As  this  Court  had  occasion  to  observe  in  Philadelphia 

Co.  v.  S.  E.C.,  ....  U.  S.  App.  D.  C . ,175  F.  (2d)  808, 

818,  the  words  “after  hearing”  are  “words  of  art  in  our 
system  of  law”  and  they  “connote  a  hearing  appropriate 
to  adjudicatory  action,  not  to  legislation  or  rule-making.” 

For  purposes  of  Section  4(b)  of  the  Administrative  Pro¬ 
cedure  Act  it  therefore  appears  clear  that  Section  5(a)  of 
the  Natural  Gas  Act  “required”  that  the  Commission’s 
action  here  complained  of  “be  made  on  the  record  after 
opportunity  for  an  agency  hearing.”  Accordingly,  in  tak¬ 
ing  such  action,  the  Commission  had  to  comply  with  the  re¬ 
quirements  of  Section  7  of  the  Administrative  Procedure 
Act,  which  it  failed  and  refused  to  do. 

The  Commission  did  not  sustain  the  burden  of  proof  im¬ 
posed  upon  the  “proponent  of  a  rule  or  order”  by  Section 
7(c)  of  that  Act. 

The  Commission  denied  Michigan  Consolidated  “the 
right  to  present”  its  “case  or  defense  by  oral  or  documen¬ 
tary  evidence,  to  submit  rebuttal  evidence,  and  to  conduct 
such  cross-examination  as  may  be  required  for  a  full  and 
true  disclosure  of  the  facts,”  as  further  required  by  said 
Section  7(c). 

In  this  matter  the  Commission  followed  substantially  the 
same  pattern  of  procedure  which  this  Court  reviewed  and 

condemned  in  Philadelphia  Co.  v.  S.  E.  C. _ _ U.  S.  App. 

D.  C . ,  175  F.  (2d)  808.  In  that  case,  as  here,  the 

administrative  agency  refused  to  hold  any  hearing  and 
“erroneously  failed  to  assume  the  burden  of  proof  in  re¬ 
spect  of  its  proposed  action.”  Instead,  the  agency  required 
the  affected  party  “by  the  submission  of  data,  views  and 
comments  and  by  the  making  of  argument  to  attempt  to 
persuade  the  Commission”  that  it  should  not  take  the  action 
proposed. 
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The  Commission’s  action  here  complained  of  further  vio¬ 
lated  the  provision  of  Section  7(c)  of  the  Administrative 
Procedure  Act  that  “no  sanction  shall  be  imposed  or  rule 
or  order  be  issued  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party  and  as  supported  by  and  in  accordance  with  the  re¬ 
liable,  probative,  and  substantial  evidence.” 

Since  the  Commission’s  action  is  unauthorized  by  and 
contrary  to  the  Natural  Gas  Act,  as  heretofore  shown,  such 
action  violates  Section  9(a)  of  the  Administrative  Pro¬ 
cedure  Act  which  provides  that  “no  sanction  shall  be  im¬ 
posed  or  substantive  rule  or  order  be  issued  except  within 
jurisdiction  delegated  to  the  agency  and  as  authorized  by 
law.” 


CONCLUSION. 


It  is  therefore  respectfully  submitted  that  the  Commis¬ 
sion’s  Order  No.  144  prescribing  the  revised  rules  and  reg¬ 
ulations  should  be  set  aside  on  this  review  and  declared  to 
be  legally  null  and  void  ab  initio. 


Respectfully  submitted, 

Donald  R.  Richberg, 

815  Fifteenth  Street,  N.  W., 
Washington  5,  D.  C. 

C Sables  V.  Shannon, 

Stanley  M.  Mobley, 

520  Shoreham  Building, 
Washington  5,  D.  C., 

Attorneys  for  Petitioner 
Michigan  Consolidated  Gas 
Company. 


October  20, 1949. 
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APPENDIX. 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper  and  Harring¬ 
ton  Wimberly. 

Docket  No.  G-1240 

July  12,  194-9 

In  the  Matter  of 

Panhandle  Eastern  Pipe  Line  Company 

Order  Suspending  Tariff  and  Fixing  Date  of  Hearing. 

On  June  15,  1949,  Panhandle  Eastern  Pipe  Line  Com¬ 
pany  (Panhandle)  filed  with  this  Commission  its  FPC  Gas 
Tariff,  Original  Volume  No.  1,  pursuant  to  Part  154  of  the 
Commission’s  General  Rules  and  Regulations,  which  is  pro¬ 
posed  to  be  made  effective  as  of  July  15, 1949. 

Concurrently  with  the  filing  of  its  Tariff,  Panhandle  also 
filed  with  the  Commission  statements  required  by  Section 
154.85  of  the  Commission’s  General  Rules  and  Regulations 
identifying  the  provisions  of  contracts  now  filed  as  effec¬ 
tive  rate  schedules  which  would  be  continued  in  effect  as 
executed  service  agreements  and  which  would  not  be  super¬ 
seded  by,  or  in  conflict  with  other  applicable  provisions  of 
the  Rate  Schedules  and  General  Terms  and  Conditions  of 
the  Tariff. 

A  copy  of  the  Tariff  together  with  a  copy  of  the  relevant 
statement  with  respect  to  contracts  on  file  with  the  Com¬ 
mission  as  rate  schedules,  was  transmitted  by  Panhandle 
to  each  of  its  customers  and  to  interested  State  commis¬ 
sions. 

Numerous  protests  to  the  Tariff  and  the  statements  sub¬ 
mitted  pursuant  to  Section  154.85  of  the  Rules  and  Regula¬ 
tions  have  been  received  by  the  Commission  from  Panhan¬ 
dle’s  customers  and  from  State  regulatory  commissions. 

Among  the  points  of  objection  made  to  the  Tariff  and  the 
re-statement  of  contracts  by  Panhandle’s  customers  and 
State  commissions  are  included  the  following : 

(1)  The  “Priority  and  Curtailment  of  Service”  provi¬ 
sions  (Paragraph  8  of  General  Terms  and  Condi- 
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tions).  The  protestants  allege  that  the  service 
rules  proposed  by  Panhandle  are  unreasonable  and 
discriminatory. 

(2)  The  limitation  upon  the  allowable  volumes  of  inter¬ 
ruptible  gas  (Original  Sheet  No.  46)  and  maximum 
allowable  daily  volumes  (Original  Sheets,  47  and 
48),  particularly  with  respect  to  the  introduction 
into  the  Tariff  of  provisions  with  respect  to  the 
limitation  upon  the  volumes  of  gas  Panhandle 
would  be  obligated  to  deliver  to  so-called  “entire 
requirements”  customers. 

(3)  The  “Service  Agreement”  provision  (Section  16  of 
General  Terms  and  Conditions)  particularly  with 
respect  to  the  requirement  that  a  service  agreement 
must  be  executed  in  order  that  a  utility  be  eligible 
for  any  increases  in  the  maximum  daily  volume  of 
gas  provided  for  in,  and  as  limited  by,  the  Tariff. 

(4)  Form  of  Service  Agreement-Firm  (Original  Sheets 
Nos.  35  through  40),  particularly  with  respect  to 
the  establishment  of  volumetric  limitations  on  a 
daily  and  monthly  basis;  establishment  of  a  mini¬ 
mum  “take  or  pay  for”  provision,  which  it  is  al¬ 
leged,  is  inconsistent  with  the  rate  schedule  provi¬ 
sions;  and  the  establishment  of  price  adjustment 
clauses  to  reflect  increases  in  the  cost  of  purchased 
gas  and  increases  in  certain  taxes.  It  is  further 
alleged  by  some  of  the  protestants  that  the  contem¬ 
plated  volumetric  limitations  would  restrict  the 
ability  of  utilities  to  improve  load  factors  and  earn 
a  better  average  rate  by  increasing  the  sale  of  sum¬ 
mer  gas  and  would  change  the  service  characteris¬ 
tics  which  may  lead  to  an  increase  in  rates. 

(5)  The  forms  of  Service  Agreement-Interruptible 
(Original  Sheets  41  through  43)  particularly  with 
respect  to  the  limitation  of  deliveries  on  the  basis 
of  average  daily  normal  requirements  rather  than 
on  the  basis  of  maximum  daily  requirements. 

(6)  The  omission  of  certain  contract  provisions  from 
statements  submitted  pursuant  to  Section  154.85  of 
the  Rules  and  Regulations. 
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(7)  The  failure  to  file  statements  with  respect  to  cer¬ 
tain  contracts  now  on  file  with  the  Commission  as 
rate  schedules. 

(8)  The  imposition  of  limitations  upon  the  volumes  of 
gas  to  be  delivered  by  Panhandle  to  so-called  “  en¬ 
tire  requirements’’  customers  below  estimated  re¬ 
quirements  while  providing  for  full  contract  de¬ 
liveries  to  so-called  “partial  requirements”  cus¬ 
tomers. 

(9)  The  allocation  of  gas  under  the  Tariff  does  not  give 
effect  to  increased  capacity  which  will  be  available 
during  the  winter  1949-1950,  and  the  Tariff  contains 
no  rules  under  which  maximum  allowable  daily  vol¬ 
umes  of  gas  for  each  utility  would  be  increased  in 
proportion  to  increases  in  Panhandle’s  pipe  line 
capacity. 

(10)  Paragraph  8.2  (Original  Sheet  No.  31)  allowing  a 
minmum  of  10%  of  normal  requirements  to  inter¬ 
ruptible  customers  under  Step  3  of  Curtailment,  it 
is  alleged,  conflicts  with  Paragraph  2(e)  (Original 
Sheets  16,  19  and  22)  of  Rate  Schedules  1-1,  1-2 
and  1-3. 

(11)  It  is  alleged  that  because  of  the  limitation  imposed 
by  the  Tariff  on  the  maximum  allowable  volume  of 
firm  gas  to  each  utility  there  should  be  excluded 
from  the  Tariff  provisions  relating  to  firm  gas  serv¬ 
ice  to  utilities  for  resale  to  any  individual  customer 
whose  present  or  estimated  annual  use  of  gas  ex¬ 
ceeds  1,200,000  therms  unless  such  gas  requirements 
were  purchased  by  the  Utility  from  Panhandle  on  a 
firm  basis  prior  to  October  1,  1945. 

The  proposed  changes  in  Panhandle’s  rate  schedules  now 
on  file  with  this  Commission  as  Tariff,  Original  Volume 
No.  1,  and  in  the  statements  filed  concurrently  therewith 
pursuant  to  Section  154.85  of  the  Commission’s  General 
Rules  and  Regulations  may  be  unjust,  unreasonable.,  unduly 
discriminatory,  or  preferential,  and  may  result  in  undue 
burden  upon  the  utilities  purchasing  natural  gas  from  Pan¬ 
handle  and  upon  the  consumers  served  by  such  utilities. 
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The  Commission  finds: 

It  is  necessary  and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions  of  the  Natural 
Gas  Act  that  the  Commission  enter  upon  a  hearing, 
pursuant  to  Section  4  of  the  Natural  Gas  Act,  concern¬ 
ing  the  lawfulness  of  Panhandle’s  said  proposed  FPC 
Gas  Tariff,  Original  Volume  No.  1,  and  the  statements 
filed  concurrently  therewith  pursuant  to  Section  154.85 
of  the  Commission’s  General  Rules  and  Regulations 
referred  to  above,  and  that  the  Tariff  and  statements 
be  suspended  as  hereinafter  provided  and  use  thereof 
be  deferred  pending  hearing  and  decision  thereon. 

The  Commission  orders : 

(A)  A  public  hearing  be  held  commencing  on  August  22, 
1949,  at  10:00  a.m.  (EDST)  in  the  Hearing  Room  of 
the  Federal  Power  Commission,  1800  Pennsylvania 
Avenue,  N.  W.,  Washington,  D.  C.,  concerning  the  law¬ 
fulness  of  the  proposed  FPC  Gas  Tariff,  Original 
Volume  No.  1,  and  the  statements  filed  pursuant  to 
Section  154.85  of  the  Commission’s  General  Rules 
and  Regulations  filed  by  Panhandle  Eastern  Pipe 
Line  Company. 

(B)  Pending  such  hearing  and  decision,  thereon  said 
Tariff  and  statements  filed  by  Panhandle  Eastern 
Pipe  Line  Company  on  June  15,  1949,  be  and  they 
hereby  are  suspended  and  the  use  thereof  is  deferred 
until  December  15,  1949,  and  until  such  further  time 
thereafter  as  such  tariff  and  statements  may  be  made 
effective  in  the  manner  prescribed  by  the  Natural 
Gas  Act 

(C)  Protestants  desiring  to  become  interveners  in  the 
proceeding  shall  file  petitions  in  accordance  with 
Section  1.8  of  the  Commission  Rules  of  Practice  and 
Procedure  in  which  petitions  there  shall  be  set  forth 
with  particularity  the  nature  of  the  petitioner’s  spe¬ 
cific  objections  to  Panhandle’s  proposed  FPC  Gas 
Tariff  and  statements  filed  concurrently  therewith 
together  with  suggested  revisions  thereof. 
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(D)  Interested  State  commissions  may  participate  as 
provided  by  Section  1.8  and  1.37(f)  [18  CFR  1.8  and 
1.37(f)]  of  the  Commission’s  Rules  of  Practice  and 
Procedure. 

By  the  Commission. 

Leon  M  Fuqtjay, 

Secretary. 


Date  of  Issuance :  July  13,  1949. 
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IN  THE 


United  States  Const  of  Appeals 


Fob  the  District  of  Columbia  Circuit. 


No.  10,125. 


United  Gas  Pipe  Line  Company,  Petitioner, 

vs. 

Federal  Power  Commission,  Respondent. 


BRIEF  FOR  PETITIONER  ON  MERITS. 


JURISDICTIONAL  STATEMENT. 

This  case  arises  upon  a  Petition  for  Review  and  to  Set 
Aside  the  Order  of  the  Federal  Power  Commission  (“Com¬ 
mission”)  issued  October  30,  1948,  (Order  No.  144)  adopt¬ 
ing  and  promulgating  New  Rules  and  Regulations  effective 
as  of  December  1, 1948,  filed  by  United  Gas  Pipe  Line  Com¬ 
pany1  (“Petitioner”),  under  Section  19(b)  of  the  Natural 

i  The  Petitioner,  United  Gas  Pipe  Line  Company,  is  a  natural  gas  company 
within  the  meaning  of  the  Act  since  a  portion  of  its  activities  is  devoted  to 
the  interstate  transportation  and  sale  of  natural  gas. .  The  company  is  one  of. 
the  largest  natural  gas  companies  in  the  United  States. 
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Gas  Act  (the  “Act”).  Petitioner  contends  that  the  Com¬ 
mission  in  issuing  its  Order  (1)  exceeded  its  statutory  au¬ 
thority;  (2)  ignored  the  minimal  requirements  of  due  proc¬ 
ess;  and  (3)  adopted  procedures  which  prevented  the 
presentation  of  testimony  and  the  preparation  of  a  record 
which  would  make  possible  most  effective  judicial  review 
and  reveal  the  facts  (presently  unknown  and  unknowable) 
on  which  the  Commission  based  its  action.  Moreover,  the 
Commission’s  action  impairs  Petitioner’s  existing  contracts 
and  business  relationships  which  have  been  previously  ap¬ 
proved  and  permitted  to  become  effective  by  the  Commis¬ 
sion  in  accordance  with  the  provisions  of  Sections  4  and 
5  of  the  Act.2 3  Additionally,  the  Order  under  review  pro¬ 
hibits  certain  future  contracts  and  business  relationships  of 
Petitioner  otherwise  lawful,  such  action  being  contrary  to 
the  scheme  of  regulation  provided  in  and  contemplated  by 
the  Act. 

The  Petition  for  Review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  19(b)  of  the  Natural  Gas  Act  of 
June  21, 1938,  c.  556  (52  Stat.  821),  U.  S.  C.,  Title  15,  Sec¬ 
tion  717r,  which  provides  in  part  as  follows : 

“(b)  Any  party  to  a  proceeding  under  this  act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the 
circuit  court  of  appeals  of  the  United  States  for  any 
circuit  wherein  the  natural-gas  company  to  which  the 
order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.” 


2  In  addition,  it  should  be  noted  that  these  contracts  and  business  relation¬ 
ships  which  are  impaired  and  adversely  affected  or  prohibited  by  the  chal¬ 
lenged  action  of  the  Commission  were  hilly  explored  and  approved  in  plenary 
proceedings  initiated  by  the  Commission  in  1939  (concluded  in  1943)  under 
Section  5  of  the  Act.  In  the  Matter  of  United  Gas  Pipe  Line  Co.  (1943)  ‘ 

3  F.  P.  C  402. 
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The  authorization  of  a  stay  order  which  was  granted  by 
this  Court  is  provided  for  in  paragraph  (c)  of  said  Sec¬ 
tion  19  of  the  Natural  Gas  Act  which  reads  as  follows: 

“  (c)  The  filing  of  an  application  for  rehearing  un¬ 
der  subsection  (a)  shall  not,  unless  specifically  ordered 
by  the  Commission,  operate  as  a  stay  of  the  Commis¬ 
sion^  order.  The  commencement  of  proceedings  un¬ 
der  subsection  (b)  of  this  section  shall  not,  unless 
specifically  ordered  by  the  court,  operate  as  a  stay  of 
the  Commission’s  order.” 

The  Petition  is  also  filed  under  and  pursuant  to  the  pro¬ 
visions  of  Section  10  of  the  Administrative  Procedure  Act 
of  June  11,  1946,  c.  324  (60  Stat.  237),  U.  S.  C.,  Title  5, 
Sections  1001-1011,  which  is  quoted  in  full  in  the  Appendix 
on  pages  284  and  285,  and  which  authorizes  the  Petition  for 
Review  herein  filed. 

Petitioner  duly  and  timely  filed  its  Petition  for  a  re¬ 
hearing  herein,  on  November  23,  1948  (App.  p.  257),  which 
Petition  for  Rehearing  was  denied  by  Respondent  by  its 
order  issued  on  December  21,  1948.  (App.  p.  274).  Within 
sixty  days  thereafter,  to-wit,  on  February  8,  1949,  Peti¬ 
tioner  filed  its  Petition  for  Review  in  this  proceeding  and 
at  the  same  time  filed  its  Motion  for  a  Stay  Order. 

We  believe  that  the  jurisdiction  of  this  Court  to  enter¬ 
tain  the  Petition  for  Review  has  been  held  to  exist  by  vir¬ 
tue  of  the  Order  of  the  Court  filed  February  28,  1949, 
granting  the  Application  for  a  Stay  of  Petitioner.  Implicit 
in  this  Court’s  action  is  the  a  priori  finding  that  the  chal¬ 
lenged  Order  of  the  Commssion  is  reviewable  under  Section 
19(b)  of  the  Act.8 

8In  Okin  v.  SEC  (1944)  143  F.  (2d)  960,  the  Court  considering  Cross- 
Motions  for  a  Stay  and  Dismissal  of  a  Petition  for  Review,  stated :  “Since 
the  challenged  orders  are  not  subject  to  review,  we  have  no  power  to  stay 
them  under  Section  24(b)”  [of  the  Public  Utility  Holding  Company  Act  of 
1934]  (which  is  substantially  the  same  as  Section  19(b)  of  the  Natural  Gas 
Act).  Concurrently  with  its  Application  for  a  Stay,  Petitioner  filed  a  Sup¬ 
porting  Brief  to  which,  if  it  be  necessary,  the  Court  is  respectfully  referred. 
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STATEMENT  OF  CASE. 

Proceedings  in  this  Court. 

The  Petition  for  Review,  including  a  Motion  to  Stay  the 
Commission’s  Order  pending  the  disposition  of  such  Peti¬ 
tion  for  Review,  was  filed  on  February  8,  1949.  The  Com¬ 
mission  filed  a  Statement  of  Objections  to  Petitioner’s 
Motion  for  a  Stay,  to  which  the  Petitioner,  on  February  21, 
1949,  filed  responsive  pleadings.  On  February  28,  1949, 
this  Court  entered  its  Order  granting  Petitioner’s  Appli¬ 
cation  for  a  Stay  pending  the  disposition  of  the  Petition 
for  Review. 

This  brief  is  submitted  on  the  merits  of  the  Petition  for 
Review  and  in  support  of  its  prayer  that  the  Commission’s 
Order  be  set  aside. 

Proceedings  Before  the  Commission. 

Since  the  enactment  of  the  Natural  Gas  Act  in  1938  Pe¬ 
titioner  has  filed  with  the  Commission  all  of  its  contracts 
for  the  transportation  or  sale  of  natural  gas  subject  to  its 
jurisdiction,  and  all  such  contracts  with  minor  exceptions 
have  been  accepted  for  filing  and  have  been  permitted  to 
become  effective  as  “Schedules  of  rates  and  charges”,  and 
“classifications,  practices,  and  regulations  affecting  such 
rates  and  charges”,  in  accordance  with  Section  4  of  the 
Act.  These  contracts  have  been  supplemented  from  time  to 
time  with  the  approval  of  the  Commission  to  meet  chang¬ 
ing  customer  requirements  and  operating  conditions. 
Among  the  provisions  of  these  contracts  are  (1)  provi¬ 
sions  to  the  effect  that  increases  in  taxes  on  the  severance, 
gathering,  transportation  or  sale  of  natural  gas  shall  be 
advanced  in  the  first  instance  by  the  Petitioner  for  which 
it  shall  be  reimbursed  in  whole  or  in  part  by  the  buyer. 
These  provisions  are  known  as  “tax  clauses”  and  will  be 
hereafter  referred  to  as  such;  (2)  provisions  with  re¬ 
spect  to  city  gate  sales  of  natural  gas  under  which  Peti¬ 
tioner  receives  a  percentage  of  the  resale  price  of  such 


5 


gas  to  industrial  customers.  The  provision  also  contains  a 
minimum  resale  price  which  may  be  waived  by  the  Peti¬ 
tioner.  These  provisions  are  known  and  will  hereinafter 
be  referred  to  as  “percentage  contracts ’ ’ ;  and  (3)  provi¬ 
sions  under  which  Petitioner  reserves  for  use  of  the  other 
contracting  party  a  specified  percentage  of  its  pipe  line 
capacity  for  a  specified  rate,  such  rate  to  be  charged 
whether  all  or  only  a  part  of  such  reserved  capacity  is  used. 
These  provisions  are  known  and  will  hereinafter  be  re¬ 
ferred  to  as  “transportation  contracts”. 

On  April  6,  1948,  the  Commission  issued  a  “Notice  of 
Proposed  Rule  Making”.  (App.,  p.  1).  Such  notice  granted 
leave  to  file  data,  views  and  comments.  In  response  to  such 
notice  the  Petitioner  filed  a  document  summarizing  its  views 
and  raising  the  questions  now  presented  for  review,4  which 
document  appears  at  pages  27  to  34  of  the  Appendix. 

Petitioner  also  requested  (as  did  other  interested  natural 
gas  companies)  that  it  be  afforded  a  full  and  complete  hear¬ 
ing  in  which  the  Petitioner  be  permitted  to  introduce 
testimony  and  cross-examine  witnesses.  (Exhibit  5,  App. 
p.  36).  The  Commission,  somewhat  uncertain  of  the 
nature  of  its  purported  rule  making  procedure  and  the 
procedural  requirements  in  connection  therewith,  issued  on 
June  15, 1948,  a  “Notice  of  Hearing  on  Proposed  Rule  Mak¬ 
ing”  which  stated  that  “although  such  rules  as  are  pro¬ 
posed  in  this  proceeding  are  not  required  by  the  Natural 
Gas  Act  to  be  made  on  the  record  after  opportunity  for 
hearing,  it  appears  desirable  that  interested  persons  be 
afforded  an  opportunity  to  appear  and  present  orally  their 
views  concerning  the  proposed  amendments”.  To  that  end 

*  The  Petitioner,  among  other  things,  challenged  the  constitutional  and  statu¬ 
tory  powers  of  the  Commission  to  promulgate  the  new  rules  which  had  an 
immediate  adverse  effect  on  the  substance  of  Petitioner’s  existing  contracts 
and  business  relationships.  Petitioner  further  challenged  the  power  of  the 
Commission  to  proscribe  certain  contracts  and  relationships  in  the  future  con¬ 
duct  of  Petitioner’s  business.  Petitioner  also  insisted  that  the  Commission 
adopt  procedures  consistent  with  the  minimal  requirements  of  due  process 
guaranteed  by  the  Constitution  and  required  by  the  Administrative  Procedure 
Act  and  the  Natural  Gas  Act. 
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the  Commission’s  notice  stated  further  that  “during  the 
course  of  such  hearing  all  interested  persons  may  appear 
and  offer  testimony ”  concerning  the  proposed  amendments 
and  any  modifications  thereto  later  proposed  and  with  re¬ 
spect  to  any  related  subjects,  questions  or  issues  as  the 
Commission  by  subsequent  notice  may  specify.  (Emphasis 
supplied).  (App.,  p.  40). 

On  July  2,  1948,  the  Commission  issued  a  notice  fixing 
September  20, 1948  as  the  date  of  the  hearing  on  the  “Pro¬ 
posed  Rule  Making”  and  extending  the  time  for  the  filing 
of  the  notices  of  intention  to  appear  at  the  hearing.  Said 
notice  further  provided  “any  interested  person  may  ap¬ 
pear  at  said  hearing  to  offer  evidence  and  present  data, 
views  or  arguments  ...”  (Emphasis  supplied).  (App.,  p. 
43).  Petitioner,  in  conformance  with  said  notice,  filed  its 
written  intention  to  appear  and  again  raised  questions  with 
respect  to  the  statutory  authority  of  the  Commission  and 
specifically  requested  that  it  be  afforded  an  opportunity  to 
present  testimony  and  cross-examine  witnesses.  (App.,  pp. 
49  and  55). 

In  the  interest  of  expedition  Petitioner  and  other  natural 
gas  companies  made  an  application  to  fix  the  future  pro¬ 
cedure  in  the  pending  proceeding  to  provide  initially  for 
oral  argument  upon  the  legal  questions  raised  with  respect 
to  the  Commission’s  statutory  and  constitutional  powers 
and  dispose  of  such  legal  questions  before  the  taking  of 
testimony.  Petitioner  further  requested  that  the  taking 
of  testimony  be  postponed  for  a  period  of  30  days.  (App., 
p.  91). 

It  was  apparent  that  if  the  proposed  action  of  the  Com¬ 
mission  exceeded  its  constitutional  and  statutory  powers,  it 
would  be  unnecessary  to  incur  the  delay  and  expense  oc¬ 
casioned  by  the  preparation  and  presentation  of  testimony 
and  cross-examination  of  witnesses. 

On  September  13,  1948,  the  Commission  issued  its  order 
fixing  September  20,  1948,  for  hearing  oral  argument  with 
respect  to  certain  legal  issues  raised  as  specified  in  the 
application  referred  to  above  and  further  provided  that 
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the  hearing  of  oral  argument  would  conclude  the  proceed¬ 
ings  unless  otherwise  determined  by  the  Commission. 
(App,.  p.  94)  In  other  words,  the  Commission  ignored  its 
previous  notices  which  afforded  interested  parties  an  op¬ 
portunity  to  present  evidence.  (App.,  p.  40) 

The  Commission,  after  the  conclusion  of  the  oral  argu¬ 
ment,  solely  with  respect  to  the  legal  issues,  made  no  fur¬ 
ther  provision  for  the  taking  of  testimony  in  the  proceed¬ 
ing.  (App.,  p.  226)  On  October  28,  1948,  the  Commission 
adopted  the  order  here  submitted  for  review.  The  text  of 
the  Commission’s  action  is  set  forth  in  full  as  Exhibit  16 
in  the  Appendix,  (pp.  227,  et  seq.). 

In  short,  the  Petitioner  at  no  stage  of  the  proceeding 
which  resulted  in  the  challenged  action,  was  afforded  an 
opportunity  to  present  its  contentions  adequately  and  fully 
through  cross-examination  and  the  presentation  of  testi¬ 
mony  and,  consequently,  Petitioner  was  not  afforded  the 
opportunity  of  preparing  a  record  which  would  permit  the 
most  effective  judicial  review  of  the  Commission’s  action.5 

Thereafter  Petitioner  moved  for  a  rehearing  in  accord¬ 
ance  with  the  provisions  of  Section  19(a)  of  the  Act.  (App., 
p.  257)  Its  Application  was  denied.  (App.,  p.  274)  Peti¬ 
tioner  then  filed  a  timely  Petition  for  Review  which  is  pres¬ 
ently  before  the  Court. 

STATUTES  INVOLVED. 

The  Statutes  involved  include: 

(1)  Sections  4,  5,  16,  19  and  21  of  the  Natural  Gas  Act, 
52  Stat.  821,  (U.  S.  C.  A.,  Title  15  §  717r). 

(2)  Sections  2(d),  2(g),  5,  7,  9  and  10  of  the  Administra¬ 
tive  Procedure  Act  of  1946,  June  11,  1946,  C  324,  60  Stat. 
243,  (5  U.  S.  C.  A.  1001,  et  seq.). 

*  The  details  with  respect  to  the  procedure  adopted  by  the  Commission  are 
set  forth  at  length  in  the  Petition  for  Review  and  further  restatement  here 
would  merely  be  repetitive. 
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STATEMENT  OF  POINTS. 

Petitioner  relies  upon  the  following  points : 

Point  1.  (a)  The  Commission  erred  in  adopting,  without 
opportunity  for  hearing  including  the  taking  of  evidence 
and  examination  and  cross-examination  of  witnesses,  its 
Order  No.  144  prescribing  rules  and  regulations  as  afore¬ 
said  which  restrict,  change,  modify  or  prohibit  lawfully 
existing  contracts  and  contractual  rights  respecting  the 
transportation  and  sale  of  natural  gas  in  interstate  com¬ 
merce  subject  to  the  jurisdiction  of  the  Commission. 

(b)  The  Commission  erred  in  its  method  of  procedure. 
Rule  making  was  never  intended  with  respect  to  the  Nat¬ 
ural  Gas  Act,  as  an  instrumentality  by  which  lawfully  ex¬ 
isting  contracts  and  the  freedom  of  contract  can  be  im¬ 
paired,  changed  or  prohibited. 

Point  2.  (a)  The  Commission  instituted  its  purported 
Rule  Making  Proceeding  in  its  Docket  No.  R-107  which  was 
of  necessity  controlled  by  the  Administrative  Procedure  Act 
which,  subject  to  certain  exceptions  not  relevant  here,  ap¬ 
plies  to  all  Administrative  Agencies  of  the  United  States, 
including  the  Federal  Power  Commission. 

(b)  Rule  making  as  authorized  by  the  Administrative 
Procedure  Act  as  applied  to  the  Federal  Power  Commis¬ 
sion,  with  respect  to  natural  gas,  is  limited  by  the  provi¬ 
sions  of  the  Natural  Gas  Act  and  particularly  Section  5(a) 
thereof  (App.,  p.  279),  and  by  the  Administrative  Proced¬ 
ure  Act  itself  and  particularly  Section  7  (c)  and  9(a)  thereof 
(App.,  pp.  283-284). 

(c)  Under  the  guise  of  rule  making  the  Commission  seeks 
to  evade  the  requirements  of  Section  5(a)  of  the  Natural 
Gas  Act  which  provides  the  one  and  only  way  in  which 
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the  Commission  can  change,  modify,  restrict  or  prohibit  a 
contract  lawfully  in  effect  and  on  file  with  the  Commission. 
Said  Section  mandatorily  requires  a  hearing,  including  the 
taking  of  evidence,  and  even  then  the  Commission  cannot 
affect  the  contract  unless  it  finds  that  same  is:  (1)  unjust, 
(2)  unreasonable,  (3)  unduly  discriminatory,  or  (4)  prefer¬ 
ential. 

(d)  Section  7(c)  of  the  Administrative  Procedure  Act 
provides  with  respect  to  the  instant  case  that  the  burden 
of  proof  is  on  the  Commission,  and  further  provides  that 
no  sanction  shall  be  imposed  or  rule  or  order  therefor 
issued  except  upon  a  record  hearing  in  accordance  with 
reliable,  probative  and  substantial  evidence.  This  Section 
states,  “Every  party  shall  have  the  right  to  present  his 
case  or  defense  by  oral  or  documentary  evidence,  to  sub¬ 
mit  rebuttal  evidence,  and  to  conduct  such  cross-examina¬ 
tion  as  may  be  required  for  a  full  and  true  disclosure  of 
facts.” 

(1)  The  term  Sanction  as  used  in  the  Administrative 
Procedure  Act  is  defined  in  Section  2(f)  thereof  with 
respect  to  the  instant  case  as  follows: 

“Sanction”  includes  the  whole  or  part  of  any  agency 
(1)  prohibition,  requirement,  limitation  or  other 
condition  affecting  the  freedom  of  any  person,  *  *  * 
(7)  taking  other  compulsory  or  restrictive  action.” 

(e)  Section  9(a)  of  the  Administrative  Procedure  Act 
provides — “No  sanction  shall  be  imposed  or  order  be  issued 
except  within  jurisdiction  delegated  to  the  agency  and  as 
authorized  by  law.” 

(1)  The  only  jurisdiction  delegated  the  Commission  with 
respect  to  existing  contracts  is  provided  for  in  Sec¬ 
tion  5(a)  of  the  Natural  Gas  Act,  and  this  section 
as  already  noted  prohibits  the  Commission  from 
doing  what  it  has  attempted  to  do  in  said  Docket 
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R-107  by  issuing  its  said  Order  No.  144  -without  any 
hearing  or  evidence. 

Point  3.  The  Commission  erred  in  adopting  its  Order  No. 
144  and  the  rules  and  regulations  promulgated  thereby,  for, 
as  shown  by  the  order,  the  Commission  purported  to  act 
upon  authority  conferred  by  Sections  4  and  16  of  the  Natu¬ 
ral  Gas  Act,  neither  of  which  sections  empowers  the  Com¬ 
mission  to  modify  or  abrogate  contracts.  Section  5(a)  con¬ 
tains  the  sole  grant  of  authority  to  change  contracts,  and 
the  rates,  charges,  or  classifications  therein,  and  then  only 
after  the  mandatory  procedures  prescribed  have  been  com¬ 
plied  with.  Such  basic  misconception  of  the  Commission’s 
statutory  power  doubtless  led  it  to  “expedite  these  revised 
regulations  •  •  •  without  passing  upon  the  validity  of  the 
industry  contention”  (including  Petitioner’s)  and  to  hold, 
as  stated  in  Order  No.  144,  that  “further  proceedings  in 
this  matter  are  unnecessary.”  (Emphasis  supplied) 

Basically  and  fundamentally  in  all  of  the  proceedings 
before  the  Commission  in  Docket  R-107,  Petitioner,  con¬ 
sistently,  repeatedly,  and  without  deviation  or  exception, 
demanded  as  its  constitutional  right  the  hearing  contem¬ 
plated  by  Section  5(a)  of  the  Natural  Gas  Act.  Certainly 
this  demand  of  a  constitutional  right  was  seriously  made 
and  further  was  made  in  the  utmost  good  faith.  And  yet 
as  admitted  by  the  Commission  in  its  said  order  it  did  not 
pass  upon  the  validity  of  the  demand.  And  when  Peti¬ 
tioner  duly  and  timely  filed  its  petition  for  a  rehearing  it 
again  very  plainly  and  emphatically  asserted  its  constitu¬ 
tional  right  to  a  hearing  (App.,  pp.  257ff.).  When  the  Com¬ 
mission  overruled  the  petition  for  rehearing  in  its  order 
of  December  20th,  1948  (App.,  p.  274),  it  said  there  was 
nothing  new  in  the  petition  for  rehearing  and  nothing  to 
warrant  any  further  proceedings. 

Thus  the  Commission  has  deliberately  declined  to  pass 
upon  Petitioner’s  constitutional  demands  for  a  hearing  in¬ 
cluding  the  taking  of  evidence  and  Petitioner  is  deprived 
of  due  process  of  law  thereby. 
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The  Commission’s  erroneous  interpretation  of  its  power 
to  prescribe  regulations  in  the  manner  here  followed  is  fur¬ 
ther  shown  by  the  references  in  Order  No.  144  to  the  oral 
argument  held  on  September  20,  1948,  as  affording  all  in¬ 
terested  parties: 

“a  full  opportunity  to  express  themselves  with  re¬ 
spect  to  the  proposed  amendments  both  in  writing  and 
orally,  except  as  to  the  changes  made  as  a  result  of  the 
oral  argument.’ * 

An  oral  argument  such  as  was  held  in  this  matter  is  not  “a 
hearing”  within  the  contemplation  of  Section  5(a)  of  the 
Act.  And,  contrary  to  the  above  quotation,  does  not  con¬ 
stitute  “full  opportunity”  to  the  parties  to  “express 
themselves”  with  respect  to  the  regulations.  Moreover, 
the  Commission  cannot  deprive  the  persons  affected  by  the 
regulations  of  the  hearing  to  which  they  are  entitled  simply 
because  it  desires  to  “expedite”  the  regulations.  The  right 
of  a  person  to  a  hearing  and  to  be  accorded  due  process  of 
law  before  being  deprived  of  his  property,  including  prop¬ 
erty  rights  in  contracts,  is  fundamental. 

Point  4.  The  Commission  erred  in  stating  in  Order  No. 
144  that  the  regulations  “permit  contracts  now  on  file  as 
effective  rate  schedules  to  continue  in  effect  as  executed 
service  agreements  until  they  expire  or  are  superseded.” 

The  regulations  do  not  carry  out  the  statement  of  the 
Commission,  as  given  in  Order  No*  144,  “to  permit  con¬ 
tracts  now  on  file  as  effective  rate  schedules  to  continue 
in  effect  as  executed  service  agreements  until  they  expire 
or  are  superseded.” 

On  the  contrary,  Section  154.85  of  the  regulations  spe¬ 
cifically  provides  that  “Each  contract,  which  is  now  filed 
as  an  effective  rate  schedule,  may  be  continued  in  effect  and 
nimH  be  considered  as  an  executed  service  agreement”  but 
only  “to  the  extent  that  the  provisions  thereof  are  not 
superseded  by  or  in  conflict  with  other  applicable  provi- 
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sions  of  the  Rate  Schedules  and  General  Terms  and  Con¬ 
ditions  of  the  Tariff.’ ’  Moreover,  the  natural  gas  company 
is  required  to  file  a  statement  identifying  the  provisions  of 
the  contracts  “which  are  to  remain  in  effect.” 

Point  5.  The  Commission  erred  in  making  findings  (1) 
and  (2)  in  its  Order  No.  144,  (App.,  p.  230)* since  such  find¬ 
ings  are  not  supported  by  substantial  evidence,  or  any  evi¬ 
dence,  there  having  been  no  hearing  in  this  matter. 

Point  6.  The  Natural  Gas  Act  does  not  authorize  or  per¬ 
mit  the  Commission  to  impair  the  freedom  of  contract  of  a 
natural  gas  company  as  to  contracts  and  amendments  and 
supplements  thereto,  as  long  as  same  are  not  found  after 
a  hearing  to  be 

(1)  unjust, 

(2)  unreasonable, 

(3)  unduly  discriminatory,  or 

(4)  preferential. 

The  legislative  history  of  said  Act  clearly  shows  this. 

Said  Order  No.  144  has  for  its  objective,  and  does,  im¬ 
pair  the  freedom  of  contract  of  Petitioner  with  respect  to 
present  and  future  contracts  and  amendments  and  supple¬ 
ments  thereto. 

Point  7.  Said  Order  No.  144  shows  on  its  face  that  it  was 
issued  for  the  convenience  of  the  Commission  and  for  al¬ 
leged  simplification,  and  not  because  the  contracts  con¬ 
demned  thereby  are  or  may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential. 

Point  8.  The  Commission  erred  in  denying  Petitioner’s 
Motion  for  a  Rehearing  (App.,  p.  257)  and  the  facts  and 
conclusions  therein  set  forth  are  now  reiterated. 

Point  9.  The  arbitrary,  capricious,  unreasonable  action 
of  the  Commission  in  issuing  its  Order  No.  144  restricting, 
changing,  modifying  or  abrogating  Petitioner’s  contracts 
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and  freedom  of  contract,  and  in  denying  Petitioner’s  re¬ 
peated  demands  for  a  hearing  “without  passing  upon  the 
validity  of  the  industry  contentions”  (including  Petition¬ 
er’s),  clearly  amounts  to  a  taking  of  Petitioner’s  property 
and  property  rights  without  due  process  of  law,  in  violation 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

SUMMARY  OF  ARGUMENT. 

While  the  Commission  has  declared  that  the  objective 
of  Order  No.  144  under  review  herein  is  to  provide  simpli¬ 
fication  and  uniformity  in  rate  schedules  without  impairing 
existing  contracts,  such  declaration  is  not  supported  by  its 
action.  On  the  contrary,  the  action  of  the  Commission 
does  affect  existing  contracts  adversely  and  does  so  in 
violation  of  the  substantive  standards  and  procedural  re¬ 
quirements  set  forth  in  Sections  4  and  5  of  the  Act.  Addi¬ 
tionally,  the  Commission’s  action  effectively  prohibits  the 
making  of  percentage  contracts  and  transportation  con¬ 
tracts  in  the  future  and  deprives  Petitioner  of  initiating 
contracts  otherwise  lawful  under  the  Act.  Such  action 
finds  no  support  in  the  scheme  of  regulation  provided  in 
the  Act  and  is  contrary  to  its  legislative  history. 

The  tax  clause  in  Petitioner’s  existing  contracts  requir¬ 
ing  the  buyer  to  assume  a  portion  or  all  of  an  increase  in 
taxes  is  destroyed  and  in  lieu  thereof  is  substituted  a  dec¬ 
laration  of  intent  of  the  seller  to  pass  the  taxes  on  to  the 
buyer  provided  the  Commission’s  approval  is  obtained  pur¬ 
suant  to  Section  4  of  the  Act.  It  is  claimed  that  this  is  in 
accord  with  prior  practice  which  Petitioner  denies.  How¬ 
ever  no  one  can  gainsay  the  fact  that  the  buyer’s  obligation 
to  pay  an  increase  in  taxes  contained  in  existing  contracts 
is  abrogated. 

With  respect  to  percentage  contracts  (1)  Petitioner’s 
existing  contracts  are  sterilized  by  destroying  the  right  of 
amendment  and  supplementation  which  are  contemplated 
by  the  contracts  and  are  necessary  to  their  proper  function- 
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mg;  (2)  the  Commission’s  action  is  without  statutory 
authority  to  prohibit  these  contracts  in  the  future;  and  (3) 
the  action  of  the  Commission  though  couched  in  terms  of 
general  application  is  directed  specifically  and  primarily 
against  the  Petitioner  which  has  53  of  the  59  percentage 
contracts  on  file  with  the  Commission. 

Existing  percentage  contracts  contain  a  rate  which  can¬ 
not  be  stated  in  dollars  or  cents.  These  contracts  as  has 
been  previously  indicated,  require  amendment  and  supple¬ 
mentation  from  time  to  time  and  cannot  effectively  function 
otherwise.  The  Commission’s  action  is  to  the  effect  that 
supplements  and  amendments  are  prohibited  and  changes 
must  be  made  by  an  executed  service  agreement  containing 
a  rate  stated  in  dollars  or  cents.  Percentage  contracts  can 
no  longer  be  amended  or  supplemented  or  even  changed 
by  the  execution  of  a  new  service  agreement  and  therefore 
cannot  function  properly.  Furthermore,  Petitioner  con¬ 
tends  that  the  Commission  lacks  statutory  power  to  pro¬ 
scribe  certain  types  of  future  contracts,  in  this  case  per¬ 
centage  contracts  and  transportation  contracts.  The  Act 
provides  for  a  scheme  of  regulation  of  contracts  initiated 
by  the  industry  and  does  not  prohibit  management  from 
entering  into  contracts  otherwise  lawful  under  the  Act. 
The  contracts  of  the  regulated  company  may  be  tested  by 
the  Commission  and  denied  effectiveness  if  they  do  not, 
after  hearing,  meet  the  standards  of  Section  5(a)  of  the 
Act.  Additionally,  it  is  contended  that  the  action  of  the 
Commission  is  specific  and  primarily  aimed  at  Petitioner 
and  is  of  no  different  consequence  than  an  order  specifically 
directed  against  Petitioner  only.  Such  action  requires  the 
application  of  procedures  appropriate  to  adjudication  as 
provided  by  the  Administrative  Procedure  Act  and  the 
Natural  Gas  Act.  What  has  been  contended  above  is 
equally  applicable  to  transportation  contracts  which  make 
available  to  the  other  contracting  party  a  portion  or  per¬ 
centage  of  Petitioner’s  pipe  line  capacity. 

The  foregoing  briefly  touches  upon  the  main  points  upon 
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which  the  Petitioner  seeks  a  review  of  and  to  set  aside  the 
Commission’s  order  herein. 

ARGUMENT. 

Petitioner’s  contracts  dealing  with  its  business  relation¬ 
ships  subject  to  the  Act,  are  on  file  with  the  Commission 
and,  with  immaterial  minor  exceptions,  have  been  permit¬ 
ted  to  become  effective.  These  agreements,  because  of  the 
nature  of  the  natural  gas  business,  are  not  cast  in  any  rigid 
formula  but  contemplate  amendment  and  supplementation 
to  meet  changing  customer  requirements  and  operating  and 
economic  conditions.6  Such  supplements  and  amendments 
are  indispensable  to  the  proper  functioning  of  contracts 
from  the  viewpoint  of  the  buyer  and  seller  of  natural  gas.7 

Petitioner’s  contracts  include  provisions  adapted  to  meet 
such  changing  conditions  with  the  minimum  disturbance  to 
the  contracts  as  a  whole.  These  contracts  are  long  term 
contracts  and  cannot  at  inception  provide  against  rapidly 
changing  conditions,  particularly  with  respect  to  changes  in 
taxes  which  so  often  occur  as  an  incident  to  shifting  political 
control.8 

•These  changing  operating  and  economic  conditions  include  such  matters 
as  (a)  operating  line  pressures,  (b)  quality  of  gas — such  as  B.  T.  U.  content, 
(c)  changes  in  sources  of  supply,  (d)  changes  in  delivery  points  or  facilities, 
(e)  measurement  basis,  (f)  meter  stations,  (g)  load  factors,  (h)  consent 
letters  waiving  minimum  rates  under  percentage  contracts  for  resale  indus¬ 
trial  gas,  and  (i)  new  or  additional  taxes. 

7  The  practice  of  filing  supplements  and  amendments  to  existing  contracts 
has  been  a  regular  and  approved  practice  of  regulated  companies.  In  its 
memorandum  in  opposition  to  Petitioner’s  Application  for  a  Stay,  Commis¬ 
sion’s  counsel  pointed  out  “Part  154,  as  in  effect  prior  to  December  1,  1948, 
did  not  specifically  authorize  or  invite  the  filing  of  supplements  or  amend¬ 
ments  to  rate  schedules  and  contracts.  However,  the  practice  has  been  to 
permit  such  filings.  (See  Pet.  13).” 

•It  is,  of  course,  impossible  in  a  gas  sales  contract  to  anticipate  with  cer¬ 
tainty  the  impact  of  governmental  action  with  respect  to  taxes.  The  price  of 
gas  is  fixed  in  the  light  of  existing  costs,  including  taxes  then  in  effect  Thus 
the  contract  provides  that  purchaser  shall  assume  the  whole  or  a  portion  of 
the  tax  increase  and  obtain  the  benefit  of  a  tax  reduction.  The  seller  acts  as 
a  transmitter  of  tax  funds  received  under  such  provision  and  remits  the  funds 
to  the  taxing  state.  In  no  sense  do  these  funds  constitute  revenues  (as  such 
term  is  commonly  understood)  from  the  sale  of  natural  gas  but  on  the  con¬ 
trary  represent  the  agreement  of  the  parties  that  the  sales  price  of  gas  as 
fixed  in  the  contract  included  only  taxes  in  effect  at  the  time  lie  contract  was 
made.  Thus  in  1948,  the  State  of  Louisiana  increased  the  gathering  tax  with 
respect  to  natural  gas  from  YiC  to  lc  per  Mcf. 


16 


Many  of  Petitioner’s  contracts  (percentage  contracts) 
provide  that  with  respect  to  the  sale  of  gas  for  resale  for 
industrial  use,  Petitioner  shall  receive  a  certain  percentage 
of  the  amount  which  the  distributor  receives  for  gas  sold 
for  industrial  consumption,  provided,  however,  that  the 
Petitioner  shall  not  receive  without  its  written  consent  less 
than  a  minimum  price  for  each  one  thousand  cubic  feet  of 
gas  sold.  Such  compensation  to  distribution  companies  is 
in  most  cases  20%  of  the  proceeds  from  the  gas  sold  or  the 
difference  between  the  specified  minimum  price  and  the 
sales  price  to  the  industrial  customer.®  The  functioning  of 
these  contracts  requires,  from  time  to  time,  amendment 
and  supplementation  to  meeting  changing  operating  and 
economic  conditions  and  local  industrial  growth.10 

The  record  shows  that  there  are  on  file  with  the  Com¬ 
mission  a  total  of  59  percentage  contracts  of  which  53  of 
such  contracts  ( 90 %)  are  Petitioner’s  contracts .n  We 
desire  to  emphasize  these  facts  since  we  contend,  as  dis¬ 
cussed  later,  that  under  the  guise  of  rule  making  of  general 
application,  the  action  of  the  Commission  in  impairing  and 


•  The  views  of  local  regulatory  Commissions  with  respect  to  percentage  con¬ 
tracts  are  reflected  as  follows:  “The  fair  and  reasonable  method  of  fixing 
reasonable  compensation  to  the  pipe  line  and  to  the  distribution  system  for 
natural  gas  sold  by  such  distribution  systems  to  industrial  consumers  is  a 
division  of  the  proceeds  from  the  sales  of  such  industrial  gas  to  consumers 
located  within  the  city  limits.  Under  ordinary  circumstances,  the  fair  and 
reasonable  division  of  the  proceeds  of  such  industrial  sales  is  85%  of  such 
proceeds  to  the  pipe  line  and  15%  of  such  proceeds  to  the  distribution  system. 
However,  a  fair  and  reasonable  division  may  vary,  depending  on  the  facts 
shown  to  exist  in  each  particular  case,  so  that  the  pipe  line  shall  receive  from 
80%  to  90%  of  such  proceeds,  and  the  distribution  system  shall  receive  from 
10%  to  20%  of  such  proceeds.”  (App.,  p.  29). 

10  A  single  illustration  of  this  type  of  contract  and  action  taken  thereunder 
will  suffice.  In  1936  Petitioner  and  Mobile  Gas  Service  Company  entered 
into  a  long-term  percentage  contract.  Upon  passage  of  the  Natural  Gas  Act 
in  1938  this  contract  was  filed  with  the  Commission  and  was  permitted  to 
become  effective.  As  a  result  of  changing  operating  and  economic  conditions, 
this  contract  has  been  amended  and  supplemented  28  times  since  1936  and  in 
each  instance  since  the  passage  of  the  Act  such  supplement  or  amendment  has 
been  accepted  and  has  been  permitted  to  become  effective  by  the  Commission. 

11  With  respect  to  the  remaining  6  contracts,  Commission’s  counsel  stated : 
“There  is  one  peculiar  type  of  arrangement  filed  by  the  Atlantic  Seaboard  Cor¬ 
poration.  There  are  four  filed  by  the  Kentucky  Natural  Gas  Company,  pres¬ 
ently  the  Kentucky  Division  of  the  Texas  Gas  Transmission  Company.  There 
is  one  on  file  by  the  Ray  Phoebus  Company,  which  matter  indicated  it  might 
go  out  of  business.”  (App.,  p.  205). 


proscribing  percentage  contracts,  is  specific  and  directed 
primarily  against  Petitioner  and  that  such  action  called  into 
play  the  adjudicatory  procedures  provided  by  the  Admin- 
istrative  Procedure  Act  and  the  Natural  Gas  Act  which  the 
Commission  did  not  follow. 

In  addition  to  the  foregoing,  Petitioner  has  contracts 
for  the  transportation  of  natural  gas  on  file  with  the  Com¬ 
mission  under  which  Petitioner  receives  a  regular  charge 
for  making  a  specified  capacity  of  its  pipe  line  available  to 
the  other  contracting  party.  While  the  amount  of  gas 
transported  may  vary  at  the  option  of  the  other  contracting 
party,  the  charge  remains  the  same.12 

In  short,  prior  to  December  1,  1948,  Petitioner’s  con¬ 
tracts  including  tax  provisions,  percentage  contracts  and 
transportation  contracts  were  recognized  and  approved 
by  the  Commission  as  being  in  full  compliance  with  the 
Natural  Gas  Act  and  the  existing  rules  and  regulations 
promulgated  thereunder,  all  of  which  the  Order  of  the  Com¬ 
mission  (Order  No.  144),  effective  as  of  December  1,  1948, 
impairs  and  destroys  with  respect  to  existing  contracts  and 
prohibits  with  respect  to  future  contracts. 

The  Commission’s  Action  Exceeds  Its  Statutory  Powers, 
Is  in  Conflict  With  the  Regulatory  Scheme  Provided  in 
the  Natural  Gas  Act,  Has  No  Rational  Basis  and  Is 
Arbitrary  and  Unreasonable. 

It  is  generally  recognized  that  the  initiation  of  rate 
schedules  and  contracts  and  conduct  of  business  relation¬ 
ships  are  attributes  of  management.  The  legislative  his¬ 
tory  of  the  Natural  Gas  Act  shows  that  Congress  intended 
that  the  responsibility  in  the  first  instance  in  these  respects 

12  In  the  Matter  of  United  Gas  Pipe  Line  Company,  FPC  Docket  No.  G-622. 
This  type  of  contract  was  approved  by  the  Commission  after  hearing  in  which 
the  merits  of  this  contract  were  fully  explored.  Despite  the  approval  of 
such  contract  by  the  Commission  after  hearing,  such  contract  is  now  con¬ 
demned  through  the  purported  exercise  of  rule  making  power  without  hear¬ 
ing  and  finding  required  by  Section  5(a)  of  the  Act 
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was  to  be  that  of  industry  subject  to  Commission  regula¬ 
tion  as  provided  in  Sections  4  and  5  of  tbe  Act.1* 

The  provisions  of  the  Act  reflect  unusual  legislative  pre¬ 
cision  in  prescribing  substantive  standards  and  procedural 
requirements  which  fix  the  scope  of  the  Commission’s  power 
over  existing  contracts  and  business  relationships  and  mark 
the  limits  of  such  power  to  control  the  future  conduct  of  a 
regulated  company. 

The  essence  of  the  regulatory  scheme  to  accomplish  the 
Congressional  policy  is  found  in  Sections  4  and  5  of  the 


18  The  following  testimony  was  given  by  Mr.  DeVane,  then  Solicitor  of 
the  Federal  Power  Commission,  before  the  Congressional  Committee  which 
considered  the  passage  of  the  Natural  Gas  Act.  (See  Hearings  before  House 
Committee  on  H.R.  11662,  74th  Congress  (2d  Session)  pages  28  and  29). 

Mr.  Lea  asked: 

“Mr.  DeVane,  under  what  conditions  would  rates  be  put  into  effect? 
That  is  what  would  be  the  procedure? 

“Mr.  DeVane:  In  the  beginning? 

“Mr.  Lea:  Yes. 

“Mr.  DeVane:  The  companies  will  simply  file  their  schedules, 

“Mr.  Lea:  And  those  schedules  would  prevail  unless  the  Commission 
saw  fit  to,  after  a  hearing  and  notice,  establish  a  rate? 

"Mr.  DeVane:  Yes,  sir;  those  rates  would  prevail.  The  rates  that  the 
company  makes  effective  at  the  date  of  filing  are  the  rates  that  will  con¬ 
tinue  in  effect  until  they  are  changed  either  by  the  company,  as  provided 
in  Section  4,  or  by  the  Commission  after  hearing. 

“Mr.  Lea:  There  would  be,  I  take  it,  no  duty  upon  the  Commission 
under  this  bill  in  the  absence  of  complaint  or  just  reason  to  call  for  inter¬ 
ference  to  established  rates. 

“Mr.  DeVane:  No,  sir;  the  Commission  can  only  establish  rates  after 
investigation  and  hearing. 

“Now,  that  investigation  can  be  undertaken  under  section  5  of  the  bill 
either  on  the  Commission’s  own  initiative  or  upon  complaint 

“Mr.  Cooper:  Let  me  see  if  I  understand  you  there.  That  is,  the  gas 
companies  can  establish  their  rates? 

“Mr.  DeVane:  Yes,  sir. 

“Mr.  Cooper:  They  do  not  have  to  go  to  the  Commission;  they  can 
establish  them  themselves? 

“Mr.  DeVane:  You  are  talking  about  the  beginning  now? 

“Mr.  Cooper:  Yes. 

“Mr.  DeVane :  They  file  their  schedule  of  rates. 

“Mr.  Cooper:  And  they  put  them  into  effect? 

“Mr.  DeVane:  Yes,  sir. 

“Mr.  Cooper:  And  anyone  who  wants  to  file  a  complaint  goes  to  die 
Commission;  is  that  right? 

“Mr.  DeVane:  This  is  correct;  and  they  can  change  their  rates,  Mr. 
Cooper,  by  filing  new  schedules  under  section  4(d).  After  they  have 
filed  them  with  die  Commission  and  announced  those  new  rates,  the  Com¬ 
mission  has  the  power  to  suspend  and  investigate,  and  the  suspending 
power  extends  for  a  period  of  five  months.” 
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Act.14  Initially,  companies  subject  to  the  provisions  of  the 
Act  were  required  to  and  did  file  with  the  Commission 
schedules  showing  rates  and  charges,  classifications  and 
practices,  together  with  all  contracts  affecting  or  relating 
to  such  matters.  Such  schedules  and  contracts  filed  pursu¬ 
ant  to  Section  4(c)  of  the  Act  became  the  only  lawful  rates, 
charges  and  classifications  of  the  regulated  company. 
Neither  the  Act  nor  the  filing  of  schedules  or  contracts 
thereunder  made  any  change  or  modification  in  the  existing 
contracts  and  business  relationships  of  the  regulated  com¬ 
pany.  *  In  Colorado  Interstate  Gas  Co.  v.  Fed.  Power 
Com’n.,  142  Fed.  (2d)  943,  aff’d.,  324  U.  S.  581,  65  Sup.  Ct. 
829,  the  court  pertinently  observed: 

“The  passage  of  the  Act  did  not  automatically  over¬ 
throw  the  contracts  into  which  these  companies  had 
previously  entered.  Neither  did  it  ipso  facto  set  aside 
the  schedules  of  charges  upon  which  they  had  agreed. 
Such  rates  and  charges  could  be  modified  only  after  an 
express  finding  of  unreasonableness.  Wichita  R.  & 
Light  Co.  v.  Public  Utilities  Commission,  260  U.  S.  48, 
43  S.  Ct.  51,  67  L.  Ed.  124 ;  Allen  W.  Hinkel  Dry  Goods 
Co.  v.  Wichison  Industrial  Gas  Co.,  10  Cir.,  64  F.  2d 
881.  And  the  right  of  the  Commission  to  make  a  find¬ 
ing  of  unreasonableness  depends  upon  the  existence  of 
the  fact.  In  the  absence  of  substantial  evidence  to 
show  that  the  rates  and  charges  in  existence  are  unrea¬ 
sonable,  a  finding  to  that  effect  constitutes  the  arbitrary 
exercise  of  power  by  administrative  fiat  and  cannot 
stand.  Interstate  Commerce  Commission  v.  Louisville 
&  N.  R.  Co.,  227  U.  S.  88,  33  S.  a.  185,  57  L.  Ed.  431.” 

Sections  4(a)  and  4(b)  are  policy  declarations  to  the 
effect  that  the  rates  and  charges  in  connection  with  the 
transportation  or  sale  for  resale  of  natural  gas  in  inter¬ 
state  commerce  shall  be  just  and  reasonable  and  non-dis- 
criminatory  and  non-preferentiaL 

14  Other  sections  of  the  Act  with  respect  to  the  construction  and  abandon¬ 
ment  of  facilities;  maintenance  of  proper  books  and  records,  and  uniform 
system  of  accounts ;  and  the  determination  of  original  cost  of  properties  are  all 
designed  to  implement  the  primary  function  of  rate  regulation  provided  in 
Sections  4  and  5  of  the  Act 
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Section  4(c)  requires  the  filing  of  schedules  or  contracts 
showing  the  rates,  charges,  classifications,  etc.,  for  the  trans¬ 
portation  or  sale  of  natural  gas  subject  to  the  jurisdiction 
of  the  Commission.  This  subsection  embraces  schedules 
and  contracts  existing  at  the  time  of  the  passage  of  the  Act 
and  new  contracts  or  schedules  which  do  not  modify  or 
amend  filed  schedules  or  contracts.  The  Commission  is 
given  power  to  promulgate  rules  and  regulations  with  re¬ 
spect  to  the  manner  in  which  such  contracts  and  schedules 
shall  be  filed  (obviously  referring  to  form  and  not  sub¬ 
stance).  The  substantive  provisions  of  contracts  or  sched¬ 
ules  filed  under  this  section  can  be  regulated  by  the  Com¬ 
mission  only  through  the  exercise  of  its  powers  under  Sec¬ 
tion  5(a)  which  provides  for  a  real  hearing  and  specific 
findings  of  fact  by  the  Commission. 

Section  4(d)  prohibits  changes  in  existing  contracts  and 
schedules  through  action  initiated  by  the  regulated  com¬ 
pany,  unless  the  Commission  otherwise  orders.  This  sub¬ 
section  makes  provisions  for  notice,  posting  and  filing  of 
proposed  changes  in  existing  schedules  or  contracts ,  which 
are  characterized  as  t(new  schedules”. 

Section  4(e)  provides  with  specificity  the  procedure  and 
the  powers  of  the  Commission  with  respect  to  such  “new 
schedules”  which  propose  changes  in  existing  contracts  and 
schedules.15  Whenever  such  “new  schedules”  are  filed  the 
Commission,  after  appropriate  notice,  is  given  the  author¬ 
ity  “to  enter  upon  a  hearing  concerning  the  lawfulness  of 
such  rate,  charge,  classification,  or  service”;  and  pending 
such  hearing  and  decision  (except  as  to  the  sale  of  natural 
gas  for  resale  for  industrial  purposes  only)  may  suspend 
the  operation  of  such  schedule  and  defer  the  use  of  such 
rate,  charge,  classification,  or  service,  but  not  for  a  longer 

Following  in  context  the  term  such  “new  schedules”  can  only  refer  to  a 
filing  under  4(d)  which  is  the  only  subsection  in  Section  4  in  which  the  term 
“new  schedule”  is  used.  Furthermore,  the  following  sentence  in  4(e)  removes 
any  possible  doubt:  “If  the  proceeding  has  not  been  concluded  and  an  order 
made  at  the  expiration  of  the  suspension  period,  on  motion  of  the  natural-gas 
company  making  the  filing,  the  proposed  change  of  rate,  charge,  classification, 
or  service  shall  go  into  effect.”  (Emphasis  supplied.) 
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period  than  5  months  beyond  the  time  when  it  would  other¬ 
wise  go  into  effect.’  ’  After  hearing  either  completed  before 
or  after  the  rate,  charge,  classification  or  service  goes  into 
effect,  “the  Commission  may  make  such  orders  with  ref¬ 
erence  thereto  as  would  be  proper  in  a  proceeding  initiated 
[under  Section  5]  after  it  had  become  effective.” 

The  scheme  of  regulation  and  the  specific  standards  gov¬ 
erning  Commission  action  thereunder  provided  in  Section 
4  with  respect  to  changes  in  contracts,  rates  and  classifica¬ 
tions  initiated  by  the  regulated  company,  are  clear.  Where 
changes  are  proposed  in  existing  contracts  or  schedules 
and  a  filing  is  made  pursuant  to  Section  4(d),  the  Commis¬ 
sion  has  authority  to  suspend  the  operation  of  such  amend¬ 
atory  contracts  or  new  schedules  and  enter  upon  a  hearing 
concerning  the  lawfulness  of  such  proposed  changes  in 
the  rate,  charge,  classification  or  service.  The  Commission, 
after  hearing,  may  deny  effectiveness  to  such  changes  upon 
the  ground  that  they  do  not  meet  the  statutory  standards. 
It  should  be  noted,  however,  that  the  Commission  can  go 
further  in  such  proceedings  initiated  by  the  company  and 
make  such  orders  with  reference  to  the  rates,  charges, 
classifications  or  service  set  forth  in  the  amendatory  con¬ 
tracts  or  schedules  proposed  by  the  company  “as  would  be 
proper  in  a  proceeding  initiated  after  it  had  become  effect¬ 
ive.”  In  other  words,  the  Commission,  when  presented 
with  a  new  schedule  or  contract  contemplating  a  change 
or  modification  of  an  existing  contract  or  schedule,  may 
nt>t  only  deny  effectiveness  to  such  new  schedule  or  con¬ 
tract  but  require  modifications  thereof  provided  that  the 
Commission  finds  that  the  rates,  charges,  or  classifications 
or  service  are  “unjust,  unreasonable,  unduly  discrimina¬ 
tory  or  preferential”  and  the  Commission  may  thereupon 
determine  the  just  and  reasonable,  rate,  charge,  classifica¬ 
tion  to  be  thereafter  observed  and  fix  the  same  by  order. 
Thus  the  Commission  is  permitted  to  exercise  its  quasi¬ 
judicial  powers  with  respect  to  contracts  and  schedules  pro¬ 
posing  changes  in  effective  contracts  or  schedules  initiated 
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by  the  regulated  company  and  filed  pursuant  to  Section 
4(d)  and  after  the  exercise  of  such  quasi-judicial  powers 
and  the  application  of  standards  prescribed  in  Section 
5(a)  of  the  Act,  exercise  its  quasi-legislative  powers  to  de¬ 
termine  and  fix  by  order  the  rates,  regulations  and  prac¬ 
tices,  etc.,  for  the  future.  It  should  be  emphasized  that  the 
powers  of  the  Commission  outlined  above  come  into  play 
in  Section  4  only  where  the  regulated  company  has  initiated 
the  proceeding  through  the  filing  of  amendatory  contracts 
or  schedules. 

Section  5(a)  differs  from  Section  4  in  two  respects. 
Under  Section  5(a)  the  proceedings  are  instituted  by  the 
Commission  and  its  scope  embraces  all  of  the  effective 
schedules  and  contracts  of  the  regulated  company  subject 
to  the  jurisdiction  of  the  Commission.  The  Commission’s 
powers  to  modify  or  alter  existing  contracts  in  compul¬ 
sory  proceedings  instituted  under  Section  5(a)  is  depend¬ 
ent  upon  an  affirmative  finding  that  the  rate,  charge  or  clas¬ 
sification  demanded  or  any  rule,  regulation  or  practice  or 
contract  affecting  these  matters  is  unjust,  unreasonable, 
unduly  discriminatory  or  preferential.  After  hearing  and 
specific  findings  upon  the  matters  noted  above,  the  Com¬ 
mission  is  empowered  to  determine  the  just  and  reasonable 
rate,  charge  and  classification,  rule,  regulation,  practice 
or  contract  to  be  thereafter  observed  and  in  force  and  shall 
fix  the  same  by  order.  A  hearing  and  specific  affirmative 
findings  are  the  sine  qua  non  of  the  Commission’s  power 
to  modify ,  change  or  alter  existing  contracts  and  business 
relationships.  These  requirements  are  equally  applicable 
to  proceedings  initiated  by  the  Company  under  Section 
4(d)  and  in  which  the  Commission  in  accordance  with  Sec¬ 
tion  4(e)  after  hearing  makes  “such  orders  with  reference 
thereto  [the  amendatory  schedules  or  contracts]  as  would 
be  proper  in  a  proceeding  initiated  after  it  had  become 
effective.” 

With  respect  to  new  contracts  which  do  not  constitute 
proposed  changes  in  existing  effective  contracts  or  sched- 
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ules,  the  regulated  company  is  required  to  file  such  new  con¬ 
tract  under  Section  4(c)  of  the  Act.  It  should  be  noted 
that  with  respect  to  such  contracts  or  schedules  the  Com¬ 
mission  is  without  power  to  suspend  or  to  enter  upon  a 
hearing  or  prevent  it  from  becoming  effective.16  Section 
4(e)  has  no  application  to  such  contracts  and  only  applies 
to  filings  under  Section  4(d)  which  involve  changes  or 
modifications  of  existing  contracts  and  schedules.  Thus 
the  only  power  to  modify  or  affect  a  new  contract17  is 
found  in  Section  5(a)  of  the  Act.  The  statutory  scheme 
with  respect  to  new  contracts  is  extremely  important  in 
appraising  the  scope  of  the  rule-making  powers  of  the  Com¬ 
mission  under  Sections  4  and  16  of  the  Act  with  respect 
to  the  future  business  relations  of  Petitioner. 

Since  the  Commission  is  without  power  with  respect  to 
future  contracts  filed  under  Section  4(c)  to  alter  these  con¬ 
tracts  except  after  hearing  and  specific  findings  as  required 
by  Section  5(a),  it  is  incongruous  to  contend  that  the  Com¬ 
mission  has  the  power  to  prohibit  ex  parte  certain  new 
contracts.18 

As  has  been  noted  above,  the  Act  did  not  and  the  dele¬ 
gated  powers  of  the  Commission  could  not  make  any  change 
or  modification  in  existing  contracts  except  as  provided  in 
the  regulatory  scheme  disclosed  by  the  Act  which  required 
a  hearing  and  specific  findings  by  the  Commission  that  the 

io  By  the  term  “new  contract”  is  meant  a  contract  which  provides  for  the 
sale  or  transportation  or  both  and  which  does  not  constitute  a  change  in  any 
then  effective  contract  or  schedule,  i.e.,  filings  which  are  not  required  to  be 
made  under  Section  4(d). 

17  We  are  not  concerned  with  situations  under  Section  7  involving  the  con¬ 
struction  of  facilities  where  the  statute  requires  certain  standards  to  be  applied. 

18  To  argue  that  the  rule  making  powers  delegated  in  Section  4(c)  confer 
the  authority  to  promulgate  rules  prohibiting  certain  classes  of  contracts  Hies 
in  the  face  of  the  legislative  history  and  the  language  of  Section  4(c).  Sec¬ 
tion  4(c)  states  that  “Under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  every  natural  gas  company  shall  file  with  the  Commission  *  *  * 
and  in  such  form  as  the  Commission  may  designate  *  *  *  schedules  of  rates  and 
charges  *  *  *  and  classification,  practices  and  regulations  affecting  such  rates 
and  charges  together  with  all  contracts  *  *  (Emphasis  supplied.)  Obviously 
the  powers  delegated  are  with  respect  to  form  and  not  substance.  The  Com¬ 
mission  for  the  past  10  years  has  not  considered  its  rule  making  powers  to  be 
otherwise.  Such  continuous  administrative  interpretation  is  not  to  be  ignored. 
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contracts  violated  the  standards  set  forth  in  Section  5.  An 
appraisal  of  the  new  rules  and  regulations  promulgated 
by  the  Commission  reflects  an  ingenious  attempt  to  impair 
and  destroy  Petitioner’s  existing  contracts  and  business 
relationships  by  administrative  fiat  and  through  methods 
wholly  at  variance  with  the  procedures  prescribed  by  the 
Act;  and  further  to  proscribe  future  business  relations  of 
Petitioner  through  the  purported  exercise  of  rule  making 
powers  inconsistent  with  the  regulatory  pattern. 

Under  the  percentage  contract  the  sales  price  cannot  be 
stated  in  dollars  and  cents  and  these  contracts  cannot  func¬ 
tion  and  are  rendered  sterile  unless  they  are  amended  and 
supplemented  from  time  to  time  in  the  light  of  changing 
conditions.  The  proposed  rules  condemn  and  prohibit  fu¬ 
ture  percentage  contracts  and  also  render  ineffective  and 
ineffectual  Petitioner’s  existing  percentage  contracts  in  the 
following  manner.19 

Sections  154.81  through  154.85  apply  to  the  restatement 
of  schedules  (contracts)  filed  prior  to  December  1,  1948, 
which  have  not  been  prepared  in  accordance  with  Sections 
154.31  through  154.41  and  for  which  special  exemption  has 
not  been  obtained  under  Section  154.52  (not  applicable  to 
percentage  contracts). 

Section  154.82  20  requires  a  restatement  of  all  contracts 


19  As  has  been  pointed  out  previously,  the  Commission  adopted  procedures 
precluing  a  hearing  which  made  it  impossible  for  Petitioner  to  develop  a 
record  which  would  most  effectively  show  the  immediacy  and  substantive  im¬ 
pact  of  the  Commission’s  action  on  the  existing  contracts  of  Petitioner  through 
the  testimony  of  witnesses  with  respect  to  operations  under  percentage  con¬ 
tracts;  or  to  enable  Petitioner  to  ascertain  or  test  the  data  upon  which  the 
Commission  action  was  based,  which  because  of  the  procedures  adopted  is 
unknown  and  unknowable. 

20  “§  154.82  Requirement  for  Restatement.  All  effective  schedules  of  rates, 
charges,  classifications,  practices,  regulations,  and  contracts  not  prepared  in 
accordance  with  Sections  154.31  through  154.41  shall  be  restated  and  filed  as 
parts  of  a  Tariff  in  accordance  with  said  sections  on  or  before  the  dates 
specified  in  Section  154.83  and  duly  posted  at  the  time  of  filing:  Provided, 
however,  that  price  provisions  which  cannot  be  restated  in  cents  or  in  dollars 
and  cents  per  unit,  as  required  by  Section  154.38(d),  without  effecting  a  change 
in  rates  or  charges  may  be  retained  in  effect  without  change.  Provided,  fur¬ 
ther,  that  when  necessary,  pending  completion  of  restatement  within  the  time 
provided  for  by  Section  154.83,  schedules  may  be  filed  in  accordance  with 
Part  154  as  in  effect  prior  to  December  1,  1948.”  It  should  be  noted  that  with 
respect  to  Petitioner  the  time  provided  in  Section  154.83  expired  on  May 
2, 1949. 
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not  prepared  in  accordance  with  Sections  154.31  through 
154.41  on  or  before  the  dates  provided  in  Section  154.83. 
Section  154.82  contains  the  proviso  that  “price  provisions 
which  cannot  be  restated  in  cents  or  in  dollars  and  cents 
per  unit,  as  required  by  Section  154.38(d)21  without  effect¬ 
ing  a  change  in  rates  or  charges  may  be  retained  in  effect 
without  change.’ ’  Thus,  it  would  appear  that  existing  per¬ 
centage  contracts,  since  they  cannot  be  stated  in  dollars  and 
cents  per  unit,  need  not  be  restated.  However,  Section 
154.85 22  provides  that  each  effective  contract  may  be  con¬ 
tinued  in  effect  and  shall  be  considered  an  executed  service 
agreement  “to  the  extent  that  the  provisions  thereof  are 
not  superseded  by  or  in  conflict  with  other  applicable  pro¬ 
visions  of  the  Rate  Schedules  and  General  Terms  and  Con- 

21  “§  154.38(d)  Statement  of  Rate.  Except  as  permitted  in  Sections  154.52 
and  154.82,  all  rates  shall  be  clearly  stated  in  cents  or  in  dollars  and  cents 
per  unit.  Only  the  rates  and  charges  to  be  used  in  current  billing  shall  be 
included  in  the  rate  schedules. 

A  rate  having  more  than  one  part  shall  have  each  part  set  out  separately 
under  appropriate  headings  such  as:  Demand  Charge,  Commodity  Charge, 
etc.  The  Minimum  Bill  and  other  provisions  affecting  charges  shall  not  be 
included  in  this  paragraph,  but  shall  be  included  in  subsequent  paragraphs. 

No  rule,  regulation,  exception  or  condition  such  as  tax,  commodity  price 
index,  wholesale  price  index,  purchased  gas  cost  adjustment  clauses  or  other 
similar  price  adjustments  or  periodic  changes  shall  be  included  in  the  rate 
schedule  or  any  other  part  of  the  Tariff  which  in  any  way  purports  to  effect 
a  modification  or  change  of  any  rate  or  charge  specified  in  the  rate  schedule, 
or  the  substitution  therefor  of  any  other  rate  or  charge :  Provided,  however,  a 
natural  gas  company  may  state  in  the  service  agreement  or  in  rate  schedules 
filed  pursuant  to  Section  154.52  that  it  is  or  will  be  its  privilege,  under  certain 
specified  conditions,  to  propose  to  the  Commission  a  modification,  change  or 
substitution  of  the  then  effective  rate  or  charge:  Provided,  further,  that  no 
such  clause  may  effectuate  a  change  in  an  effective  rate  or  charge  except  in 
the  manner  provided  in  Section  4  of  the  Natural  Gas  Act  as  amended,  and 
these  regulations.” 

22  “§  154.85  Status  of  Contracts  Filed  as  Rate  Schedules  and  Restated.  Each 
contract,  which  is  now  filed  as  an  effective  rate  schedule,  may  be  continued  in 
effect  and  shall  be  considered  as  an  executed  service  agreement  to  the  extent 
that  the  provisions  thereof  are  not  superseded  by  or  in  conflict  with  other  ap¬ 
plicable  provisions  of  the  Rate  Schedules  and  General  Terms  and  Conditions 
of  the  Tariff,  until  such  contract  expires  by  its  presently  provided  terms  or 
is  replaced  by  an  executed  service  agreement  in  a  form  contained  in  the  Tariff : 
Provided,  however,  that  the  natural-gas  company,  concurrent  with  the  filing 
of  the  Tariff,  shall  submit,  for  insertion  in  front  of  each  such  contract,  a 
statement  identifying  the  provisions  thereof  which  are  not  superseded  by  or  in 
conflict  with  other  applicable  provisions  of  the  Rate  Schedules  and  General 
Terms  and  Conditions  of  the  Tariff  and  which  are  to  remain  in  effect 

Provided  further,  however,  that  agreements  intended  to  effect  a  change  or 
amendment  in  such  contract  may  be  made  only  by  the  execution  of  a  form  of 
service  agreement  contained  in  the  Tariff.” 
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ditions  of  the  Tariff,  until  such  contract  expires  by  its 
presently  provided  terms  or  is  replaced  by  an  executed 
service  agreement  in  a  form  contained  in  the  Tariff/ 7  This 
section  further  provides  “that  agreements  intended  to 
effect  a  change  or  amendment  in  such  contract  may  be  made 
only  by  the  execution  of  a  form  of  service  agreement  con¬ 
tained  in  the  Tariff.” 

The  plain  reading  of  these  rules  freezes  the  price  provi¬ 
sions  of  percentage  contracts  but  all  other  provisions  of  the 
contract  must  be  restated  in  accordance  with  Sections 
154.31  through  154.41.  As  we  have  previously  noted,  these 
percentage  contracts  are  unworkable  unless  amended  and 
supplemented  from  time  to  time  and  these  contracts  always 
contemplate  and  more  often  by  their  very  terms  provide  for 
such  amendment  and  supplementation.  As  noted  above,  a 
supplement  or  amendment  must  be  in  the  form  provided 
by  the  proposed  rules  and  the  price  must,  therefore,  be 
stated  in  dollars  and  cents  which,  as  pointed  out  previously, 
is  not  possible.  Also,  Section  154.63,  with  respect  to  ef¬ 
fective  contracts,  prohibits  any  change  except  in  the  form 
of  a  superseding  contract  and  outlaws  supplements.  Thus, 
the  practical  aspects  and  impact  of  the  rules  are  to  destroy 
with  respect  to  existing  percentage  contracts  the  exemp¬ 
tions  provided  in  Section  154.82  and  154.85  although  on 
their  face  the  rules  would  profess  to  preserve  them.23 

25  The  immediacy  of  the  adverse  effect  of  the  Commission’s  action  on  Peti¬ 
tioner’s  existing  contractual  rights  and  business  relationships  and  the  uncer¬ 
tainty  created  by  the  challenged  order  finds  fruition  in  the  unwillingness  of 
Petitioner  and  its  customers  to  proceed  with  normal  operations  under  per¬ 
centage  contracts  and  other  contracts  under  which  certain  defined  business 
relationships  were  established. 

Petitioner  sells  gas  to  Mobile  Gas  Service  Company  including  gas  for  resale 
for  industrial  use  under  a  contract  which  we  have  previously  described  as  a 
percentage  contract  This  agreement  dated  January  1,  1936  has  since  the 
passage  of  the  Act  in  1938  been  recognized  by  the  Commission  as  being  valid 
and  effective,  has  been  amended  and  supplemented  twenty-eight  times  and  each 
amendment  and  supplement  has  been  recognized  as  valid  and  effective  by  the 
Commission.  Alabama  Power  Company  is  presently  negotiating  with  Mobile 
Gas  Service  Company  for  the  purchase  of  a  firm  supply  of  gas  for  use  as  fuel 
in  Alabama  Power  Company’s  electric  generating  plant  near  Mobile,  Alabama. 
To  enable  Mobile  Gas  Service  Company  to  make  such  sale,  Petitioner  has 
been  requested  and  is  willing  to  waive  the  specified  minimum  provided  in  the 
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With  respect  to  tax  provisions  in  existing  contracts,  the 
challenged  rules  are  equally  destructive.  In  answer  to 
paragraph  10(d)  (page  29)  of  the  Petition  for  Review 
in  which  it  is  stated  that  “tax  adjustment  clauses  in  law¬ 
fully  existing  contracts  are  prohibited  as  of  this  moment 
by  said  order”,  Respondent  says  in  its  objections  to  a  Stay 
Order  that  “a  mere  reading  of  the  unambiguous  language 
of  Section  154.38(d)  is  sufficient  to  show  the  utter  fallacy 
of  this  contention.”  The  Commission  also  refers  to  Section 
154.3(c)  of  the  regulations  in  effect  prior  to  December  1, 
1948,  and  concludes  that  it  is  clear  from  these  sections  that 
the  new  regulations  do  not  constitute  “a  new  interpretation 
by  the  Commission  of  the  provisions  of  Section  4(d)  of  the 
Natural  Gas  Act  but  is  merely  clarifying  an  interpretation 
of  Commission’s  Order  No.  72  issued  on  January  3,  1940.” 
The  Commission  also  refers  to  the  statement  of  Commis¬ 
sion’s  counsel  (App.,  pp.  220-221)  If  the  Commission 
intended  to  continue  its  interpretation  of  Section  154.3(c) 
in  effect  prior  to  December  1,  1948,  it  should  have  used 
appropriate  language.  To  borrow  a  phrase,  the  mere 
reading  of  the  new  rules,  particularly  Section  154.38(d) 
clearly  shows  that  the  Commission  intended  and  did 
effect  a  fundamental  change  in  existing  contracts  with 
respect  to  tax  provisions.  Section  154.82  is  inapplicable 
to  tax  provisions  and  contracts  containing  such  provisions 
must  be  restated  in  accordance  with  Sections  154.31  through 
154.41.  Since  such  a  tax  provision  is  in  conflict  with  Section 
154.38(d)  it  cannot  be  continued  in  effect  under  Section 
154.85.  Furthermore,  since  the  tax  provision  cannot  be 


percentage  contract,  by  executing  an  appropriate  amendment  or  supplement  as 
provided  by  such  contract.  This,  as  has  been  previously  shown,  is  condemned 
because  the  last  paragraph  of  Section  154.85  of  the  challenged  rules  prohibits 
any  change  or  amendments  except  by  the  execution  of  a  form  of  service  agree¬ 
ment  contained  in  the  Tariff.  Section  154.38(d)  of  the  rules  which  restricts 
and  limits  the  form  of  the  Tariff  prohibits  percentage  contracts  because  the 
rate  therein  is  stated  on  a  percentage  basis  and  not  “in  cents  and  dollars  and 
cents  per  unit”  Furthermore,  Section  154.63  outlaws  supplements  and  requires 
the  execution  of  a  new  service  agreement  which  in  turn  would  compel  the 
Petitioner  to  renegotiate  an  entirely  new  contract  with  Mobile  Gas  Service 
Company. 
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included  in  the  rate  schedule  which  forms  part  of  the  Tariff 
and  since  Petitioner’s  rights  are  fixed  by  the  effective 
Tariff  as  provided  by  Section  154.21, 24  the  tax  provision  is 
nullified.  In  place  of  the  obligation  of  the  buyer  to  pay 
an  increase  in  taxes  is  substituted  a  mere  declaration  of 
seller’s  intent  to  pass  on  to  the  buyer  an  increase  in  taxes 
provided  the  Commission  approves  such  action  by  the  Peti¬ 
tioner  under  Section  4  of  the  Act  and  without  a  correlative 
duty  on  the  part  of  the  buyer  (over  whom  the  Commission 
does  not  have  jurisdiction)  to  abide  by  the  decision  of  the 
Commission.  The  two  provisos  contained  in  Section 
154.38(d)  with  respect  to  the  tax  provisions  are  without 
significance  since  they  do  not  and  cannot  preserve  or  resur¬ 
rect  the  obligation,  once  destroyed,  of  the  buyer  to  pay  the 
increase  in  taxes.  Further,  the  provisos  merely  recognize 
the  right  of  a  natural  gas  company  to  apply  to  the  Com¬ 
mission,  in  accordance  with  Sections  4  and  5  of  the  Act, 
for  a  change  or  modification  of  rates — a  right  which  exists 
under  the  Act  wholly  apart  from  the  provisos.  It  is  clear 
that  while  the  old  regulations  did  not  impair  the  buyer's 
obligation  to  pay  the  increase  in  taxes,  the  new  regulations 
destroy  the  obligation. 

As  has  been  indicated  previously,  the  Commission  pur¬ 
ported  to  act  under  Sections  4(c)  and  16  of  the  Act.  Spe¬ 
cific  rule  making  powers  are  conferred  in  several  sections 
of  the  Act  and  it  is  fair  to  assume  that  such  powers  were 
conferred  with  a  view  towards  authorizing  the  Commission 
to  adopt  such  rules  and  regulations  consistent  with  and  in 
furtherance  of  the  provisions  of  the  sections  of  the  Act 
in  which  the  specific  rule  making  powers  are  provided.25 

24  “§  15421  Effective  Tariff.  The  effective  Tariff  of  a  natural-gas  company 
shall  be  the  Tariff  filed  pursuant  to  the  requirements  of  this  Part,  and  per¬ 
mitted  by  the  Commission  to  become  effective.  No  natural-gas  company  shall 
directly  or  indirectly,  demand,  charge,  or  collect  any  rate  or  charge  for  or  in 
connection  with  the  transportation  or  sale  of  natural  gas  subject  to  the  jurisdic¬ 
tion  of  the  Commission,  or  impose  any  classifications,  practices,  rules  or  regu¬ 
lations  different  from  those  prescribed  in  its  effective  Tariff  and  executed 
service  agreements  on  file  with  the  Commission,  unless  otherwise  specifically 
provided  by  order  of  the  Commission.” 

25  Specific  rule  making  powers  are  also  provided  in  Sections  7,  8,  9  and  10 
of  the  Act 
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In  contrast  Section  16  is  a  general  catch-all  provision  de¬ 
signed  to  implement  the  administration  of  the  Act  in  cases 
where  particular  sections  do  not  expressly  confer  rule  mak¬ 
ing  power,  subject,  however,  to  the  limitation  that  the  Com¬ 
mission  “find  [such  rules]  necessary  or  appropriate  to 
carry  out  the  provisions  of  this  Act.” 

Section  4(c)  provides: 

“Under  such  rules  and  regulations  as  the  Commis¬ 
sion  may  prescribe,  every  natural-gas  company  shall 
file  with  the  Commission,  within  such  time  (not  less 
than  sixty  days  from  the  date  this  Act  takes  effect) 
and  in  such  form  as  the  Commission  may  designate , 
and  shall  keep  open  in  convenient  form  and  place  for 
public  inspection ,  schedules  showing  all  rates  and 
charges  for  any  transportation  or  sale  subject  to  the 
jurisdiction  of  the  Commission,  and  the  classifications, 
practices,  and  regulations  affecting  such  rates  and 
charges,  together  with  all  contracts  which  in  any  man¬ 
ner  affect  or  relate  to  such  rates,  charges,  classifica¬ 
tions,  and  services.”  (Emphasis  supplied) 

As  has  been  previously  discussed,  the  other  subsections 
of  Section  4  outline  the  procedures  available  with  respect 
to  changes  in  existing  rates  and  charges  filed  upon  the  com¬ 
pany’s  initiative  and  provide  for  a  hearing  at  the  option  of 
the  Commission  before  such  changes  are  permitted  to  be¬ 
come  effective.  The  specific  rule  making  power  granted 
in  Section  4(c)  of  the  Act  is  limited  necessarily  to  the  adop¬ 
tion  of  rules  and  regulations  which  are  consistent  with  the 
statutory  form  of  regulation  revealed  in  the  other  subsec¬ 
tions  of  Section  4.  It  is  obvious  that  the  rule  making 
power  found  in  Section  4  does  not  subsume  the  power  to 
forbid  or  proscribe  contracts  or  transactions  but  rather 
to  assist  in  the  regulation  of  transactions  subject  to  the 
jurisdiction  of  the  Commission.26  Thus,  the  power  to  pro- 

26  Unlike  the  Sherman  Anti-Trust  Act  and  statutes  of  similar  import  which 
by  their  very  terms  prohibit  and  make  illegal  certain  contracts  and  business 
relationships,  the  Natural  Gas  Act  contemplates  a  regulatory  scheme  which 
permits  the  widest  latitude  to  the  regulated  company  in  the  management  of 
its  affairs. 
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hibit  and  proscribe  is  nowhere  found  in  the  regulatory 
scheme  of  Section  4  of  the  Act  and  therefore  rules  there¬ 
under  which  are  not  designed  to  carry  out  the  Congres¬ 
sional  mandate  as  therein  expressed  are  void  as  having 
no  rational  administrative  basis.  What  has  been  said  above 
is  equally  applicable  to  Section  16  of  the  Act,  the  catch-all 
section,  since  the  rule  making  power  therein  provided  comes 
into  play  in  the  absence  of  specific  rule  making  power  con¬ 
ferred  in  several  sections  of  the  Act  or  is  ancillary  thereto 
and  is  further  subject  to  the  limitation  that  rules  promul¬ 
gated  under  Section  16  must  be  found  necessary  and  appro¬ 
priate  to  carry  out  the  provisions  of  the  Act.  It  therefore 
follows  since  the  challenged  action  of  the  Commission  is 
based  upon  the  purported  exercise  of  its  rule  making  pow¬ 
ers  as  provided  in  Sections  4  and  16  of  the  Act  and  since 
the  challenged  action  finds  no  basis  in  the  regulatory  scheme 
provided  in  Section  4  or  in  the  other  sections  of  the  Act, 
the  Commission  exceeded  its  statutory  authority  in  attempt¬ 
ing  to  prohibit  in  the  future  percentage  contracts,  tax 
clauses,  and  transportation  contracts,  and  in  impairing 
existing  contracts  and  property  rights  by  way  of  fiat  and 
not  adjudication.27 

Assuming,  arguendo ,  that  the  challenged  Commission 
action  is  not  violative  of  the  specific  provisions  of  the 
Natural  Gas  Act,  nowhere  in  the  Natural  Gas  Act  has  Con¬ 
gress  delegated  to  the  Commission  power  to  promulgate 
retroactive  regulations.  Such  action  is  but  a  species  of 

27  In  Manhattan  General  E.  Co.  v.  Commissioner  of  Int.  Rev.,  297  U.  S.  129, 
56  Sup.  Ct  397.  the  court,  at  pages  134  and  135,  said:  “The  power  of  an 
administrative  officer  or  board  to  administer  a  federal  statute  and  to  prescribe 
rules  and  regulations  to  that  end  is  not  the  power  to  make  law,  for  no  such 
power  can  be  delegated  by  Congress,  but  the  power  to  adopt  regulations  to 
carry  into  effect  the  will  of  Congress  as  expressed  by  the  statute.  A  regula¬ 
tion  which  does  not  do  this,  but  operates  to  create  a  rule  out  of  harmony 
with  the  statute,  is  a  mere  nullity.  Lynch  v.  Tilden  Produce  Co.,  265  U.  S. 
315,  320-322,  44  S.  Ct.  488,  68  L.  Ed.  1034;  Miller  v.  United  States,  294  U.  S. 
435,  439,  440,  55  S.  Ct.  440,  79  L.  Ed.  9 77,  and  cases  cited.  And  not  only 
must  a  regulation,  in  order  to  be  valid,  be  consistent  with  the  statute,  but  it 
must  be  reasonable.  International  R.  Co.  v.  Davidson,  257  U.  S.  506,  514, 
42  S.  Ct  179,  66  L.  Ed.  341.  The  original  regulation  as  applied  to  a  situation 
like  that  under  review  is  both  inconsistent  with  the  statute  and  unreasonable.” 
See  also  Miller  v.  U.  S.f  294  U.  S.  435,  55  Sup.  Ct  440. 
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retroactive  legislation  which,  in  the  absence  of  specific  and 
clearcut  delegation  by  Congress,  cannot  be  legislated  by 
the  Commission  to  itself.  We  are  assuming  (although  we 
do  not  concede)  that  Congress  could  have  legislated  retro¬ 
actively  with  respect  to  the  natural  gas  industry.  The 
legislative  history  clearly  establishes  the  contrary.  A 
fortiori  the  agency  charged  with  the  enforcement  of  the 
Act  cannot  legislate  retroactively.28 

The  Commission  had  no  power  by  rule  making,  adjudi¬ 
cation  or  otherwise  to  prohibit  percentage  contracts,  con¬ 
tracts  containing  tax  provisions  or  transportation  contracts. 
That  the  Commission’s  action  can  have  no  future  effect  is 
clear  because  it  is  proscriptive.29  In  view  of  the  fact  that 
the  regulatory  scheme  of  the  Act  is  to  subject  contracts  and 
transactions  to  Commission’s  approval  and  regulation  but 
not  to  forbid  them,  the  challenged  action  has  no  rational 
administrative  basis. 


The  Commission  Did  Not  Satisfy  the  Minimal  Requirements 
of  Due  Process  and  the  Basic  Requisites  of  Proof  and 
Exceeded  Its  Constitutional  Limitations. 

Petitioner  insisted  that  the  character  of  Commission’s 
action  required  procedures  appropriate  to  adjudication  but 
its  request  was  denied. 

The  proscription  of  contracts  containing  tax  provisions, 
transportation  contracts  and  percentage  contracts  has  been 


28  An  analysis  of  the  cases  with  respect  to  the  retroactivity  of  administrative 
regulations  clearly  points  to  the  conclusion  that  where  the  initial  regulations 
sought  to  be  amended  have  been  validly  in  effect  (such  as  the  rules  and  regu¬ 
lations  existing  prior  to  December  1,  1948  in  the  instant  case)  amendatory 
rules  and  regulations  which  have  retroactive  effect  will  be  struck  down  where 
the  administrative  agency  is  exercising  its  quasi-legislative  functions.  Arizona 
Grocery  Co.  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  284  U.  S.  370,  52  Sup.  Ct  183. 
See  also  Attorney  General’s  Report,  p.  39,  with  respect  to  Section  2(c)  of 
the  Administrative  Procedure  Act.  This  is  not  to  say  that  in  adjudications 
(as  distinguished  from  rule  making)  after  full  hearing  the  Commission  may 
not  announce  new  standards  of  conduct  and  such  action  might  have  retroactive 
effect.  But  then  the  administrative  agency  is  exercising  its  quasi-judicial 
functions  and  not  its  quasi-legislative  powers.  See  Securities  and  Exchange 
Commission  v.  Chenery  Corp.,  332  U.  S.  194,  67  Sup.  Ct  1575. 

29  In  passing  it  should  be  noted  that  this  fact  alone  precludes  the  claim  that 
Commission’s  action  was  “rule  making”. 
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commented  upon  at  length  and  the  inability  of  Petitioner 
consequent  upon  Commission’s  action  to  proceed  in  the 
proper  functioning  of  its  existing  contracts  filed  and  ap¬ 
proved  as  required  by  the  Act  and  the  rules  promulgated 
thereunder,  leave  no  doubt  as  to  the  immediate  and  sub¬ 
stantive  impact  on  Petitioner’s  existing  contractual  rela¬ 
tions.30  Additionally,  administrative  action  adversely  af¬ 
fecting  existing  contractual  rights  and  business  relation¬ 
ships  has  never  been  considered  the  function  of  rule  mak¬ 
ing,  assuming  such  powers  are  within  the  statutory  author¬ 
ity.  Section  2(c)  of  the  Administrative  Procedure  Act 
clearly  points  up  the  fundamental  differences  between  rule 
making  and  adjudication.31  The  distinction  between  rule 

30  If  the  Commission’s  action  has  merely  imposed  restraints  upon  the  action 
of  the  Petitioner,  the  Petitioner  would  have  cause  to  complain.  All  the  more 
so  when  the  challenged  order  not  only  proscribes  future  action  but  also  de¬ 
stroys  existing  contractual  relationships. 

Senate  Report,  p.  11 : 

“The  definition  of  ‘rule’  is  important  because  it  prescribes  the  kind  of  opera¬ 
tion  that  is  subject  to  section  4  rather  than  section  5.  The  specification  of  the 
activities  that  are  involved  in  rule  making  is  included  in  order  to  comprehend 
them  beyond  any  possible  question.  They  are  defined  as  rules  to  the  extent 
that,  whether  of  general  or  particular  applicability,  they  formally  prescribe  a 
course  of  conduct  for  the  future  rather  than  merely  pronounce  existing  rights 
or  liabilities.  It  should  be  noted  that  rule  making  is  exempted  from  some  of 
the  general  requirements  of  sections  7  and  8  relating  to  the  details  of  hear¬ 
ings  and  decisions.”  (Emphasis  supplied.) 

House  Reports,  p.  20: 

‘“Rules’  are  often  called  ‘regulations’  or  ‘general  regulations.’  The  defini¬ 
tion  is  important  because  it  determines  whether  section  4  rather  than  section  5 
applies  to  a  regulatory  operation.  The  specification  of  some  of  the  activities 
that  are  rule  making  is  included  to  illustrate  and  to  embrace  them  in  the 
definition  beyond  question.  'Rules'  formally  prescribe  a  course  of  conduct  for 
the  future  rather  than  pronounce  past  or  existing  rights  or  liabilities.  Rule 
making  is  exempted  from  some  of  the  general  requirements  of  sections  7  and  8 
relating  to  hearings  and  decisions.”  (Emphasis  supplied.) 

House  Discussion,  pp.  S754-575S: 

"In  this  bill  the  accepted  analytical  terminology  has  been  adopted.  Accord¬ 
ingly  we  speak  of  rule  or  rule  making  whenever  agencies  are  exercising  leg¬ 
islative  powers.  We  speak  of  orders  and  adjudications  when  they  are  doing 
things  which  courts  otherwise  do. 

“‘Rule’  is  defined  as  any  agency  statement  of  general  or  particular  ap¬ 
plicability  and  future  effect  designed  to  state  the  law,  policy,  organization, 
procedures,  or  practice  requirements  of  any  administrative  agency.  The  defini¬ 
tion  follows  that  of  the  Federal  Register  Act,  with  some  additional  language 
for  purposes  of  clarification  and  certainty.  In  rule  making  an  agency  is  not 
telling  someone  what  his  rights  or  liabilities  are  for  past  conduct  or  present 
status  under  existing  law.  Instead,  in  rule  making  the  agency  is  prescribing 
what  the  future  law  shall  be  so  far  as  it  is  authorised  so  to  act.  Advisory 
interpretative  rulings  in  particular  cases,  however,  are  not  ‘rules’  within  this 
definition.”  (Emphasis  supplied.) 
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making  and  adjudication  is  discussed  in  Securities  and  Ex¬ 
change  Commission  v.  Chenery  Corp.,  332  U.  S.  194,  67  Sup. 
Ct.  1575,  where  the  court  recognized  the  ability  of  the 
Commission  through  the  exercise  of  rule  making  powers 
within  its  statutory  authority  to  legislate  prospectively  and 
set  up  new  standards  for  the  future,  but  at  the  same  time 
recognized  that  existing  property  rights  could  only  be 
affected  on  a  case  by  case  basis  after  full  hearing.  Here 
the  Commission  has  promulgated  a  well  defined  program 
for  the  immediate  impairment  of  existing  contracts  and 
the  proscription  of  future  contracts  by  ex  parte  proceed¬ 
ings  which  not  only  are  in  excess  of  its  delegated  authority 
as  has  been  shown  above,  but  also  in  complete  disregard 
of  the  elementary  rudiments  of  justice  and  fair  play  and 
the  minimal  requirements  of  due  process.32  Nor  is  the 


32  In  Ohio  Bell  Telephone  Co.  v.  Public  Utilities  Commission,  301  U.  S.  292, 
27  Sup.  Ct.  724,  the  Court  at  pages  304-305  stated:  “Regulatory  commissions 
have  been  invested  with  broad  powers  within  the  sphere  of  duty  assigned  to 
them  by  law.  Even  in  quasi-judicial  proceedings  their  informed  and  expert 
judgment  exacts  and  receives  a  proper  deference  from  courts  when  it  has 
been  reached  with  due  submission  to  constitutional  restraints.  West  Ohio 
Gas  Co.  v.  Public  Utilities  Commission  (No.  1),  supra,  294  U.  S.  63,  at  page 
70,  55  S.  Ct.  316,  320,  79  L.  Ed.  761 ;  West  Ohio  Gas  Co.  v.  Public  Utilities 
Commission  (No.  2),  294  U.  S.  79,  55  S.  Ct.  324,  79  L.  Ed.  773;  Los  Angeles 
Gas  &  Electric  Corporation  v.  Railroad  Commission  of  California,  289  U.  S. 
287,  304,  53  S.  Ct.  637,  643,  77  L.  Ed.  1180.  Indeed,  much  that  they  do  within 
the  realm  of  administrative  discretion  is  exempt  from  supervision  if  those 
restraints  have  been  obeyed.  All  the  more  insistent  is  the  need,  when  power 
has  been  bestowed  so  freely,  that  the  ‘inexorable  safeguard’  (St.  Joseph  Stock 
Yards  Co.  v.  United  States,  298  U.  S.  38,  73,  56  S.  Ct  720,  735,  80  L.  Ed.  1033) 
of  a  fair  and  open  hearing  be  maintained  in  its  integrity.  Morgan  v.  United 
States,  298  U.  S.  468,  480,  481,  56  S.  Ct.  906,  911,  80  L.  Ed.  1288;  Interstate 
Commerce  Commission  v.  Louisville  &  N.  Ry.  Co .,  supra.  The  right  to  such 
a  hearing  is  one  of  ‘the  rudiments  of  fair  play’  (Chicago,  M.  &  St.  P.  Ry.  Co. 
v.  Polt,  232  U.  S.  165,  168,  34  S.  Ct.  301,  58  L.  Ed.  554)  assured  to  every 
litigant  by  the  Fourteenth  Amendment  as  a  minimal  requirement  West  Ohio 
Gas  Co.  v.  Public  Utilities  Commission  (No.  1),  (No.  2),  supra;  Brinkerhoff - 
Faris  Co.  v.  Hill,  281  U.  S.  673,  682,  50  S.  Ct  451,  454,  74  L.  Ed.  1107.  Cf. 
Norwegian  Nitrogen  Co.  v.  United  States,  supra  There  can  be  no  compro¬ 
mise  on  the  footing  of  convenience  or  expediency,  or  because  of  a  natural 
desire  to  be  rid  of  harassing  delay,  when  that  minimal  requirement  has  been 
neglected  or  ignored.” 

In  Mallory  Coal  Co.  v.  National  Bituminous  Coal  Com’n.,  69  App.  D.  C. 
166,  99  F.  (2d)  399,  this  court  referred  to  the  American  Sumatra  Tobacco 
Corp.,  case  and  stated  at  Page  406: 

“We  held  in  the  Sumatra  Case  that  the  order  of  the  Commission  might 
be  subjected  to  review  even  though  no  hearing  was  held  and  no  findings 
made  to  support  the  order,  on  the  theory  that  under  the  circumstances  of 
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contested  action  a  mere  abstract  declaration  or  a  policy 
announcement  regarding  the  Petitioner’s  contractual  rights 
and  business  relationships  or  a  step  in  an  incomplete  proc¬ 
ess  of  administrative  adjudication.  On  the  contrary,  the 
challenged  order  determines  or  affects  existing  contractual 
relationships  and  directs  immediate  obedience  implemented 
by  statutory  penalties.  We  are  dealing  with  an  adminis¬ 
trative  order  which  seriously  affects  property  rights  and 
does  so  by  way  of  fiat  rather  than  adjudication.33  The 
Commission’s  action  is  in  no  sense  interlocutory  nor  does 
its  adverse  effect  depend  upon  future  administrative  pro¬ 
ceedings.  On  the  contrary,  it  is  action  of  a  definite  and 
concrete  character  which  predetermines  the  course  of  fu¬ 
ture  administrative  action.34 


that  case  it  was  the  duty  of  the  Commission  to  hold  a  hearing  and  make 
findings.  The  failure,  therefore,  of  an  administrative  agency  to  comply 
with  its  duty  in  this  respect  will  not  cut  off  the  privilege  and  power  of 
judicial  review.  In  the  same  way,  the  action  of  such  an  agency  in  hold¬ 
ing  a  hearing  and  making  findings,  under  circumstances  which  do  not  call 
for  such  procedure,  will  not  give  a  resulting  order  reviewable  character, 
when  otherwise  it  would  not  be  subject  to  review.  Thus,  it  is  not  the 
mere  arbitrary  occurrence  of  notice,  hearing  and  findings— or  the  absence 
thereof — which  determines  whether  an  order  is  reviewable,  but  rather  the 
fact  that  the  order  is  of  such  character  that  it  should  have  been  preceded 
by  a  hearing  and  supported  by  findings.” 

33  Rochester  Telephone  Co.  v.  U.  S.,  307  U.  S.  125,  59  Sup.  Ct.  754;  Ameri¬ 
can  Sumatra  Tobacco  Co.  v.  U.  S.,  68  App.  D.  C.  77,  93  F.  (2d)  326.  Such 
cases  as  Meyers  v.  Bethlehem  Steel  Corp..  303  U.  S.  401,  58  Sup.  Ct.  459  and 
Federal  Power  Com’n  v.  Metropolitan  Edison  Co.,  304  U.  S.  375,  58  Sup.  Ct. 
93,  did  not  involve  the  questions  presented  in  the  instant  case  but  involved 
attempts  to  enjoin  administrative  hearings  and  thus  obtain  judicial  relief  before 
the  administrative  remedy  had  been  exhausted.  Additionally,  these  cases  in¬ 
volved  the  substitution  of  the  interpretation  by  the  court  for  that  of  the  Com¬ 
missions  in  a  field  in  which  the  latter  were  qualified.  Similarly  the  instant 
case  is  distinguishable  from  such  cases  as  Shannahan  v.  U.  S.,  303  U.  S.  596, 
58  Sup.  Ct.  732,  and  U.  S.  v.  Los  Angeles  and  S.  L.  RR.  Co.,  273  U.  S.  299, 
47  S.  Ct.  413  for  in  these  cases  administrative  rulings  were  held  not  to  impose 
immediate  consequences  nor  did  the  action  in  those  cases  determine  and 
adversely  affect  existing  property  rights.  Further  we  believe  in  any  event 
that  the  authority  of  these  latter  two  cases  has  been  undermined  if  not 
abandoned  in  the  light  of  the  position  taken  by  the  court  in  the  Rochester  case. 

34  In  American  Federation  of  Labor  v.  National  L.  R.  Board,  308  U.  S.  401, 
60  Sup.  Ct.  300,  the  Court  observed  at  p.  408: 

"Administrative  determinations  which  are  not  commands  may  for  all 
practical  purposes  determine  rights  as  effectively  as  the  judgment  of  a 
court,  and  may  be  reexamined  by  courts  under  particular  statutes  provid¬ 
ing  for  the  review  of  ‘orders’.  See  Rochester  Telephone  Corporation  v. 
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What  has  been  pointed  out  above  with  respect  to  the 
direct  and  immediate  adverse  effect  of  Commission’s  action 
with  respect  to  percentage  contracts  and  contracts  contain¬ 
ing  tax  provisions  is  equally  applicable  to  transportation 
contracts  of  the  Petitioner,  all  of  which  have  been  struck 
down  by  the  Commission’s  action.35 

Furthermore,  as  has  been  indicated,  the  new  rules,  al¬ 
though  general  on  their  face,  for  practical  purposes,  are 


United  States  307  U.  S.  125,  130,  135,  et  seq.,  59  S.  Ct.  754,  757,  759,  83 
L.  Ed.  1147;  Federal  Power  Commission  v.  Pacific  Power  &  Light  Co., 
307  U.  S.  156,  59  S.  Ct.  766,  83  L.  Ed.  1180.  We  must  look  rather  to  the 
language  of  the  statute,  read  in  the  light  of  its  purpose  and  its  legislative 
history,  to  ascertain  whether  the  ‘order’  for  which  the  review  in  court  is 
provided,  is  contrasted  with  forms  of  administrative  action  differently 
described  as  a  purposeful  means  of  excluding  them  from  the  review  pro¬ 
visions.” 

See  Powell  v.  U.  S.,  300  U.  S.  276,  285,  57  Sup.  Ct  470,  475. 

We  are  not  dealing  here  with  informal  action  taken  by  an  administrative 
agency  consisting  of  interpretative  rulings,  admonitions  and  expressions  of 
opinion  carrying  no  immediate  threat  of  injury  such  as  was  presented  in 
Minneapolis  &  St.  L.  R.  R.  Co.  v.  Peoria  Ry.,  270  U.  S.  580,  46  Sup.  Ct  402; 
Third  Avenue  Ry.  v.  SEC,  85  F.  (2d)  914;  and  Ames  Baldwin  Wyoming  Co. 
v.  NLRB,  73  F.  (2d)  489.  Nor  cases  where  the  initial  agency  order  was  made 
in  preparation  for  future  action  where  adequate  opportunity  to  contest  is 
afforded  at  a  later  stage  and  the  initial  determination  has  only  prima  facie  effect 
such  as  Meeker  &  Co.  v.  Lehigh  Valley  R.  R.  Co..  236  U.  S.  412,  35  Sup.  Ct. 
328;  United  States  v.  Los  Angeles  R.  R.,  273  U.  S.  299,  310,  47  Sup.  Ct.  413. 

In  the  instant  case  the  inquiry  presents  no  question  calling  for  the  exercise 
of  administrative  discretion  but  concerns  questions  of  construction  of  and 
legal  impact  on  Petitioner’s  existing  rights  and  business  relationships.  Under 
such  circumstances  preliminary  resort  to  the  Commission  is  not  required  and 
there  is  no  occasion  for  the  exercise  of  administrative  discretion.  Great 
Northern  Ry.  Co.  v.  Merchants?  Elevator  Co.,  259  U.  S.  285,  42  Sup.  Ct  477. 
Likewise  the  challenged  rules  on  their  face  make  resort  to  further  administra¬ 
tive  action  (although  we  do  not  for  a  moment  concede  the  requirement  there¬ 
for)  a  mere  idle  form  and  utterly  futile.  The  Commission,  through  the  chal-  ' 
lenged  rules,  have  conclusively  declared  themselves  with  respect  to  the  matters 
presented  for  review.  Montana  Natl.  Bank  of  Billings  v.  Yellowstone  County, 
Mont.,  276  U.  S.  499,  48  Sup.  Ct.  331 ;  Brinkerhoff-Faris  Trust  &  Savings 
Co.  v.  Hill,  281  U.  S.  673,  50  Sup.  Ct.  451. 

35  Section  154.52,  while  purporting  to  permit  exceptions  to  the  form  and 
composition  of  the  Tariff  with  respect  to  transportation  contracts  in  the  discre¬ 
tion  of  the  Commission  for  good  cause  shown,  does  not  afford  Petitioner  a 
hearing  designed  to  ameliorate  the  effect  of  the  unequivocal  declaration  pro¬ 
scribing  transportation  contracts  in  which  charges  are  not  stated  in  cents  or 
dollars  and  cents  as  required  by  Section  154.38.  The  regulation  provides  that 
the  Commission  may  permit  an  exception  on  application  for  good  cause  shown 
but  there  is  no  requirement  for  a  hearing  nor  opportunity  to  argue  orally  nor 
are  any  standards  prescribed.^  Section  154.42  is  illusory,  as  neither  express 
provisions  nor  publicly  established  practice  can  be  relied  upon  by  Petitioner 
for  the  assurance  that  an  opportunity  to  be  heard  will  be  afforded.  Cf.  Levers 
v.  Anderson,  326  U.  S.  219,  66  Sup.  Ct  72. 
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specifically  directed  against  the  Petitioner  which  has  fifty- 
three  of  the  fifty-nine  percentage  contracts  on  file  with  the 
Commission.  In  this  context  a  rule  general  in  form  impair¬ 
ing  and  proscribing  percentage  contracts  would  not  differ 
in  effect  from  an  order  directed  only  to  the  Petitioner  en¬ 
gaged  in  this  practice.30 

Under  the  Administrative  Procedure  Act,  adjudication  is 
defined  in  subsection  2(d)  (5  U.  S.  C.  A.  1001(d))  as  fol¬ 
lows: 


“  ‘Order’  means  the  whole  or  any  part  of  the  final 
disposition  (whether  affirmative,  negative,  injunctive, 
or  declaratory  in  form)  of  any  agency  in  any  matter 
other  than  rule  making  but  including  licensing.  ‘Ad¬ 
judication’  means  agency  process  for  the  formulation 
of  an  order.” 

Thus,  if  the  challenged  Commission  action  is  not  “rule 
making”  it  is  “adjudication.” 

Rule  making  is  defined  in  subsection  2  (c)  (5  U.  S.  C.  A. 
1001(c))  as  follows: 

“  ‘Rule’  means  the  whole  or  any  part  of  any  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or  pre¬ 
scribe  law  or  policy.” 

The  essential  characteristics  of  a  “rule”  are  that  it  is  “a 
statement  of  future  effect  designed  to  implement,  interpret 
or  to  prescribe  law  or  policy  . .  37 


56  Philadelphia  Company  v.  SEC,  82  App.  D.  C.  335,  164  F.  (2d)  889,  cert, 
denied  333  U.  S.  828,  68  Sup.  Ct.  452. 

Davis — The  Requirement  of  Opportunity  to  be  heard  in  the  Administrative 
Process  (1942),  51  Yale  Law  Journal  1093. 

Fuchs — Procedure  in  Administrative  Rule  Making  (1938),  52  Harvard  Law 
Rev.  259. 

57  Speaking  of  the  Administrative  Procedure  Act,  the  Chairman  of  the 
House  Sub-committee  on  the  Judiciary  said  (92  Cong.  Rec.  5574,  5575)  : 

“In  this  bill  the  accepted  analytical  terminology  has  been  adopted.  Ac¬ 
cordingly  we  speak  of  rule  or  rule  making  whenever  agencies  are  exercis¬ 
ing  legislative  powers.  We  speak  of  orders  and  adjudications  when  they 
are  doing  things  which  courts  otherwise  do. 

“*  *  *  In  rule  making  an  agency  is  not  telling  someone  what  his  rights 
and  liabilities  are  for  past  conduct  or  present  status  under  existing  law. 
Instead,  in  rule  making  the  agency  is  prescribing  what  the  future  law 
shall  be  so  far  as  it  is  authorized  to  act” 

Nathanson — Some  Comments  on  the  Administrative  Procedure  Act,  41  Illi¬ 
nois  Law  Rev.  368,  373. 
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Clearly  the  Commission’s  action  is  not  rule  making.  It 
has  already  been  shown  that  the  challenged  action  has  an 
immediate  adverse  effect  on  Petitioner’s  existing  contrac¬ 
tual  rights  and  business  relationships.  Thus,  the  proce¬ 
dural  requirements  with  respect  to  adjudictions  were  ap¬ 
plicable  to  the  Commission’s  action.  These  procedural 
requirements  set  forth  in  Sections  7  and  8  were  completely 
ignored,  and  the  Commission  failed  to  satisfy  the  basic  pre¬ 
requisites  of  proof.  Among  other  things,  the  Commission 
considered  matters  outside  the  record  which  were  unknown 
and  unknowable;  the  burden  of  proof  was  assumed  to  be 
on  the  Petitioner  and  not  on  the  Commission  as  proponent 
of  the  “order”;  the  Commission  denied  Petitioner  the  right 
to  present  oral  or  documentary  evidence  or  to  submit  rebut¬ 
tal  evidence,  and  deprived  Petitioner  of  the  right  of  cross- 
examination;  and  the  Commission  failed  to  provide  an  op¬ 
portunity  to  know  or  contest  the  basis  and  facts  upon  which 
the  Commission  proposed  to  and  did  act. 

CONCLUSION. 

In  the  Petition  for  Review  herein  filed  and  in  this  brief 
we  have  selected  for  illustrations  three  types  of  contracts, 
i.e.,  percentage  contracts,  tax  clause  contracts,  and  trans¬ 
portation  contracts,  but  we  do  not  mean  to  limit  the  attack 
on  said  Order  No.  144  to  these  three  types  of  contracts.  It 
would  be  utterly  infeasible  to  discuss  the  impact  of  said 
Order  on  each  individual  contract  of  Petitioner,  and  yet 
each  and  every  contract  of  Petitioner  which  has  been 
permitted  to  become  effective  by  Respondent  involves  cer¬ 
tain  property  rights  which  cannot  be  taken  from  Petitioner 
except  after  a  hearing  and  a  finding  of  fact  by  the  Com¬ 
mission  under  Section  5(a)  of  the  Natural  Gas  Act  to  the 
effect  that  the  contract  affected  is  unjust,  unreasonable, 
unduly  discriminatory,  or  preferential. 

As  we  view  the  situation  presented  by  the  complicated 
provisions  of  the  Rules  promulgated  by  Order  No.  144,  it 
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will  be  utterly  impracticable  for  this  Court  to  sustain  the 
validity  of  any  part  thereof,  and  the  Court’s  attention  is 
respectfully  directed  to  the  prayer  of  the  Petition  for  Re¬ 
view  which  expressly  asks  that  said  Order  No.  144  and  the 
Rules  and  Regulations  issued  thereunder  be  vacated  and 
set  aside  and  declared  null  and  void  ab  initio. 

In  the  light  of  all  of  the  foregoing  it  is  respectfully  sub¬ 
mitted  that  the  Order  of  the  Commission  issued  on  October 
30,  1948  (Order  No.  144)  and  the  new  rules  and  regula¬ 
tions  issued  thereunder  be  set  aside,  and  declared  null  and 
void  in  their  entirety. 

Respectfully  submitted, 

C.  Huffman  Lewis, 

W.  Scott  Wilkinson, 

Geo.  D.  Fiser, 

Counsel  for  Petitioner. 


October  3, 1949. 
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®ntteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  10125 

United  Gas  Pipe  Line  Company,  petitioner 

v. 

Federal  Power  Commission,  respondent 


02 IT  PETITION  TO  REVIEW  ORDER  OF  THE  FEDERAL  POWER 

COMMISSION 


BRIEF  FOE  RESPONDENT 


counter-statement  or  the  case 

United  Gas  Pipe  Line  Company  (Petitioner)  seeks  review 
under  Section  19  (b)  of  the  Natural  Gas  Act 1  and  Section  10 
of  the  Administrative  Procedure  Act 2  .of  the  Federal  Power 
Commission’s  Order  No.  144,  issued  October  30, 1948  in  Docket 
No.  R^-107,  amending  Part  154  of  Title  18  of  the  Code  of  Fed¬ 
eral  Regulations,  being  the  Commission’s  General  Rules  and 
Regulations  governing  the  form,  composition,  filing  and  post¬ 
ing  of  rate  schedules  and  tariffs  for  the  transportation  or  sale 
of  natural  gas  subject  to  the  jurisdiction  of  the  Commission 
(Joint  Appendix  of  Petitioners,  227-256),*  and  review  of  the 

‘Act  of  June  21, 1938,  c.  556,  52  Stat  821, 15  U.  S.  C.  717  et  geq. 

•Act  of  June  11, 1946,  c.  324,  60  Stat  237,  5  U.  S.  C.  1001-1011. 

•United  Gas  Pipe  Line  Company,  Petitioner  in  Cause  No.  10125,  and 
Michigan  Consolidated  Gas  Company,  Petitioner  in  Cause  No.  10128,  both 
seeking  review  of  Order  No.  144,  filed  a  "Joint  Appendix  of  Petltloner8»M 
hereinafter  cited  as  "App.  222." 
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Commission’s  order  issued  December  21, 1948,  denying  United’s 
application  for  a  rehearing  on  Order  No.  144  (App.  274-276). 

Proceedings  before  the  Commission. — Subsection  4  (c)  of  the 
Natural  Gas  Act  provides  that: 

Under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  every  natural-gas  company  shall  file  with 
the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  date  this  act  takes  effect)  and  in  such 
form  as  the  Commission  may  designate,  and  shall  keep 
open  in  convenient  form  and  place  for  public  inspection, 
schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions  affecting  such  rates  and  charges,  together  with 
all  contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services.4  [Paren¬ 
theses  in  text.] 

When  the  Act  was  approved  on  June  21,  1938,  natural-gas 
companies  had  no  rate  schedules  generally  applicable  to  stated 
classifications  of  service  (App.  227) .  It  was  the  prevailing  prac¬ 
tice  to  sell  natural  gas  under  individual  contracts  frequently 
arrived  at  after  extensive  negotiations  and  greatly  varying  in 
form  and  content.  Nevertheless,  to  expedite  the  establishment 
of  legal  rates,  the  Commission  permitted  natural-gas  compa¬ 
nies  to  file  their  contracts  as  rate  schedules  in  compliance  with 
Section  4  of  the  Act  when  it  issued  its  “Provisional  Rules  of 
Practice  and  Regulations  under  the  Natural  Gas  Act,”  effective 
July  11, 1938  (App.  227-228).*  There  was  no  hearing  or  other 
proceeding.  Subsequently,  unlimited  supplementation  of  filed 

4  In  addition  to  the  specific  authority  conferred  by  Subsection  4  (c)  to 
prescribe  rules  and  regulations.  Section  16  provides  generally  that:  “The 
Commission  shall  have  power  to  perform  any  and  all  acts,  and  to  prescribe, 
issue,  make,  amend,  and  rescind  such  orders,  rules,  and  regulations  as  it  may 
find  necessary  or  appropriate  to  carry  ont  the  provisions  of  this  act.  *  • 

*  18  CFR  Subchapter  B,  1938  Supp.,  Section  54JL  of  the  provisional  regula¬ 
tions  defined  “rate  schedule"  to  "include  and  mean  any  contract,  agreement, 
lease  of  facilities  or  other  writing.  Including  supplements  thereto,  which 
specifies  or  affects  the  rates  and  charges  to  be  assessed  or  collected  for  the 
transportation  or  sale  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  or  which  establishes  any  rule,  regulation,  classification,  or  practice 
affecting  such  rates  and  charges  or  the  service  rendered  or  to  be  rendered." 
CL,  infra,  p.  6. 
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contracts  by  additional  agreements  and  the  filing  of  new  con¬ 
tracts  multiplied  the  complexity  of  already  complicated  rate 
schedules  (App.  99,  228). 

Recognizing  the  difficulties  inherent  in  that  system,  the 
Commission  in  August  1940  distributed  a  draft  of  “Tentative 
Instructions  for  Preparing  and  Filing  FPC  Gas  Schedules”  to 
all  natural-gas  companies,  inviting  their  comments  and  sug¬ 
gestions  (App.  99,  228).  The  purpose  of  these  instructions, 
as  in  the  case  of  the  regulations  promulgated  by  Order  No.  144, 
was  to  assure  uniformity  and  simplification  of  rate  schedules 
(App.  228) .  Before  the  instructions  could  be  worked  into  final 
form,  however,  the  manpower  shortage  caused  by  the  defense 
mobilization  program  preceding  the  war  compelled  postpone¬ 
ment  of  this  work  (App.  99, 228). 

Although  action  on  the  regulations  was  held  in  abeyance 
until  1948,  a  number  of  natural-gas  companies,  voluntarily  and 
in  cooperation  with  the  Commission’s  staff,  revised  their  com¬ 
plicated  rate  schedules  by  filing  tariffs  similar  to  those  now 
provided  for  in  the  present  regulations  (App.  228).*  Prior  to 
issuance  of  Order  No.  144,  sales  of  natural  gas  under  such  vol¬ 
untarily  filed  tariffs  represented  about  50%  of  the  volume  of 
sales  by  all  natural-gas  companies  reporting  to  the  Commis¬ 
sion  and  accounted  for  more  than  50%  of  total  revenue  derived 
from  sales  subject  to  the  jurisdiction  of  the  Commission  (App. 
228).  Before  converting  their  sales  contracts  to  tariff  form, 
these  companies  had  on  file  with  the  Commission  398  separate 
schedules  consisting  of  about  7,000  pages;  the  substituted 
tariffs  comprised  only  388  pages  (App.  228). 

Recognizing  the  benefits  from  these  changes  to  consumers 
and  to  the  industry  as  well  (App.  229),  the  Commission  in 
April  1948  again  proposed  amendments  of  its  regulations  relat¬ 
ing  to  rate  schedules,  mailing  a  copy  to  each  natural-gas  com¬ 
pany  with  an  invitation  to  submit  comments  and  suggestions 
by  May  14, 1948,  and  publishing  the  proposals  in  the  Federal 
Register  on  April  16, 1948  (App.  229, 1-25,  26;  13  F.  R.  2045- 
2050).  The  time  for  filing  comments  was  later  postponed  to 
June  14,  1948  (App.  35),  and  again  to  June  21,  1948  (App. 
38-39).  By  order  of  June  15,  1948,  responding  to  several  re- 
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quests,  the  Commission  directed  that  a  public  hearing  be  held 
at  a  time  and  place  to  be  designated  subsequently,  although 
stating  that  such  rules  as  were  proposed  were  “not  required 
by  the  Natural  Gas  Act  to  be  made  on  the  record  after  oppor¬ 
tunity  for  hearing”  (App.  40-42;  13  F.  R.  3343-3344) .  On 
July  2,  1948,  the  Commission  fixed  the  date  of  hearing  for 
September  20, 1948  (App.  43-44;  13  F.  R.  3820). 

Many  industry  suggestions  respecting  the  initial  proposals 
were  constructive  and  were  incorporated  in  a  revision  like¬ 
wise  mailed  to  each  natural-gas  company  and  published  in 
the  Federal  Register  on  September  8,  1948  (App.  229,  63-87 ; 
13F.R.5214). 

A  number  of  parties,  including  Petitioner,  filed  with  the 
Commission  motions  requesting  that  it  hear  oral  argument  on 
September  20,  1948,  with  respect  to  the  lawfulness  of  certain 
aspects  of  the  proposals  and  that  presentation  of  evidence  be 
postponed  (App.  91-93).  Thereafter,  on  September  13, 1948, 
the  Commission  ordered  that,  in  lieu  of  the  presentation  of 
evidence  theretofore  set  for  September  20,  1948,  oral  argu¬ 
ment  be  heard  on  that  date  on  “all  issues  involved”  in  the 
matter,  and  that  such  argument  would  “conclude  the  proceed¬ 
ings  incident  to  this  rule  making  unless  otherwise  determined 
by  the  Commission  at  the  conclusion  of  such  oral  argument” 
(App.  94-95, 13  F.  R.  5441) .  Oral  argument  was  heard  by  the 
Commission  on  September  20,  1948  (App.  96-226). 

On  October  28,  1948,  the  Commission  issued  its  Order  No. 
144,  promulgating  revisions  in  its  “Regulations  under  the 
Natural  Gas  Act,”  including  those  here  under  attack  (App. 
227-254).  The  Commission  pointed  out  that  the  principal 
attack  on  the  proposed  revisions  had  been  directed  at  provi¬ 
sions  relating  to  restatement  in  cents  or  dollars  and  cents  of 
contract  rates  which  provide  for  “sharing”  or  “percentage” 
arrangements,  and  those  thought  to  affect  automatic  “adjust¬ 
ment”  clauses  of  contracts  then  on  file.  It  stated  further  that 
industry  representatives  had  contended  that  the  proposed  rules 
would  affect  substantive  rights  of  natural-gas  companies  which 
could  not  be  modified  in  a  general  rule-making  proceeding. 
Then  the  Commission  observed  that,  “In  order  to  expedite 
these  revised  regulations,  the  Commission,  without  passing 
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upon  the  validity  of  the  industry  contentions,  has  made  addi¬ 
tional  modifications  which  are  believed  to  meet  the  objections 
to  the  extent  that  they  have  substance”  (App.  229-230). 

Thirteen  companies,  including  Petitioner  (App.  257-264), 
applied  for  rehearing,  and  the  Commission  denied  such  appli¬ 
cations  on  December  21,  1948  (App.  274-276). 

All  natural-gas  companies,  excepting  Petitioner,  have  oper¬ 
ated  under  the  new  regulations  for  almost  a  year. — Only  Peti¬ 
tioner  and  Michigan  Consolidated  Gas  Company  have  filed 
petitions  for  review  of  the  Commission’s  Order  No.  144. 
Since  December  1,  1948,  their  effective  date,  the  new  regula¬ 
tions  have  applied  to  all  natural-gas  companies,  excepting  only 
Petitioner  in  whose  case,  with  the  consent  of  the  Commission, 
a  stay  of  Order  No.  144  was  granted  by  this  Court  on  February 
28, 1949,  as  to  those  parts  of  which  Petitioner  had  complained. 

Michigan  Consolidated  Gas  Company,  Petitioner  in  No. 
10126,  also  filed  with  the  Court  a  motion  for  stay  of  Order  No. 
144.  This  was  denied,  however,  upon  agreement  of  counsel 
to  a  suggestion  of  the  Presiding  Judge  that  the  statement  of 
Commission  counsel  that: 

the  Commission  interprets  Order  No.  144  as  not  author¬ 
izing  the  making  of  any  change  in  an  effective  rate, 
charge,  or  contract  provision,  without  compliance  with 
the  Natural  Gas  Act,  as  amended 

be  incorporated  in  this  Court’s  order  of  February  28,  1949, 
denying  the  stay. 

The  relevant  rate  provisions  of  the  Act  and  of  the  new  regu¬ 
lations. — The  rate  provisions  of  the  Natural  Gas  Act  are  sim¬ 
ilar  to  requirements  familiar  in  many  state  and  federal  statutes. 
Subsection  4  (a)  declares  that  rates  shall  be  just  and  reason¬ 
able,  and  subsection  4  (b)  prohibits  the  granting  of  any  undue 
preference  or  the  maintaining  of  any  unreasonable  difference 
in  rates.  Every  natural-gas  company  is  required  by  subsec¬ 
tion  4  (c)  to  file  with  the  Commission  schedules  showing  all 
jurisdictional  rates,  in  such  form  and  in  accordance  with  such 
rules  and  regulations  as  the  Commission  may  prescribe. 

Subsection  4  (d)  prohibits  any  natural-gas  company  from 
changing  any  rate  except  after  30  days’  notice,  unless  the  Com¬ 
mission  otherwise  orders.  The  Commission  is  authorized  by 
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subsection  4  (e)  to  suspend  the  operation  of  any  new  schedule 
for  a  period  not  longer  than  five  months;  to  enter  upon  a  hear¬ 
ing  concerning  the  lawfulness  of  the  rate;  and,  after  full  hear¬ 
ings,  to  make  such  orders  with  reference  to  the  rate,  whether 
or  not  it  has  gone  into  effect,  as  would  be  proper  in  a  proceeding 
initiated  after  it  had  become  effective.  Subsection  5  (a)  au¬ 
thorizes  the  Commission  to  determine  after  hearing  whether 
any  rate  is  unjust  or  unreasonable,  and  to  fix  the  just  and  rea¬ 
sonable  rate. 

With  that  rate  scheme  of  the  Act  as  a  necessary  background, 
we  turn  to  an  examination  of  the  relevant  sections  of  the  new 
regulations  promulgated  by  Order  No.  144.  In  that  examina¬ 
tion,  a  fair  appraisal  of  Petitioner’s  selective  attack  makes  de¬ 
sirable  a  verbatim  statement  of  those  sections  to  which  objec¬ 
tion  is  made. 

Preliminarily,  it  should  be  observed  that  Section  154.1 
(App.  234)  restates  the  statutory  obligation  of  natural-gas 
companies  to  file  schedules  showing  all  rates  and  charges  but 
provides  that  effective  schedules  filed  before  December  1, 1948, 
the  effective  date  of  Order  No.  144,  shall  be  restated  as  set  forth 
in  Section  154.82,  quoted  below.  It  should  be  further  observed 
that  the  following  definitions  emphasize  the  contrast  between 
the  new  regulations  and  the  earlier  practice  of  permitting  com¬ 
panies  to  file  as  rate  schedules  their  varied  and  complicated 
individual  contracts  and  supplements  (App.  234-235) : 

§  154.11  Rate  Schedule. — The  term  “rate  schedule” 
means  a  statement  of  a  rate  or  charge  for  a  particular 
classification  of  transportation  or  sale  of  natural  gas 
subject  to  the  jurisdiction  of  the  Commission,  and  all 
terms,  conditions,  classifications,  practices,  rules  and 
regulations  affecting  such  rate  or  charge.  This  term 
also  includes  any  contract  for  which  special  permission 
has  been  obtained  in  accordance  with  Section  154.52  of 
this  Part. 

§  154.12  Contract. — The  term  “contract”  means  any 
agreement  which  in  any  manner  affects  or  relates  to 
rates,  charges,  classifications,  practices,  rules,  regula¬ 
tions  or  services  for  any  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission.  This 
term  includes  an  executed  service  agreement. 
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§  154.13  Service  Agreement . — The  term  “service 
agreement”  means  an  unexecuted  form  of  agreement  for 
service  under  a  natural-gas  company’s  Tariff. 

§  154.14  Tariff  or  FPC  Gas  Tariff . — The  term  “Tariff” 
or  “FPC  Gas  Tariff”  means  a  compilation,  in  book  form, 
of  all  of  the  effective  rate  schedules  of  a  particular  nat¬ 
ural-gas  company,  and  a  copy  of  each  form  of  service 
agreement. 

Section  154.21  (App.  235-236)  defines  “ Effective  Tariff ”  as 
that  filed  pursuant  to  the  amended  regulations  and  permitted 
by  the  Commission  to  become  effective.  That  Section  also 
restates  the  statutory  prohibition  against  charging  any  rate 
different  from  those  on  file  with  the  Commission. 

Sections  154.31-154.41  (App.  237-243)  deal  with  “Form  and 
Composition  of  Tariff.”  One  of  these,  Section  154.38,  contains 
the  first  provision  selected  by  Petitioner  for  attack  (App. 
241-242) : 

§  154.38  Composition  of  Rate  Schedule.  *  *  * 

***** 

(d)  Statement  of  Rate. — Except  as  permitted  in  Sec¬ 
tions  154.52  and  154.82,  all  rates  shall  be  clearly  stated 
in  cents  or  in  dollars  and  cents  per  unit.  Only  the 
rates  and  charges  to  be  used  in  current  billing  shall  be 
included  in  the  rate  schedules. 

A  rate  having  more  than  one  part  shall  have  each  part 
set  out  separately  under  appropriate  headings  such  as: 
Demand  Charge,  Commodity  Charge,  etc.  The  Mini¬ 
mum  Bill  and  other  provisions  affecting  charges  shall 
not  be  included  in  this  paragraph,  but  shall  be  included 
in  subsequent  paragraphs. 

No  Rule,  regulation,  exception  or  condition  such  as 
tax,  commodity  price  index,  wholesale  price  index,  pur¬ 
chased  gas  cost  adjustment  clauses  or  other  similar  price 
adjustments  or  periodic  changes  shall  be  included  in  the 
rate  schedule  or  any  other  part  of  the  Tariff  which  in  any 
way  purports  to  effect  a  modification  or  change  of  any 
rate  or  charge  specified  in  the  rate  schedule,  or  the  sub¬ 
stitution  therefor  of  any  other  rate  or  charge:  Provided, 
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however,  a  natural-gas  company  may  state  in  the  service 
agreement  or  in  rate  schedules  filed  pursuant  to  Section 
154.52  that  it  is  or  will  be  its  privilege,  under  certain 
specified  conditions,  to  propose  to  the  Commission  a 
modification,  change  or  substitution  of  the  then  effec¬ 
tive  rate  or  charge:  Provided  further,  that  no  such 
clause  may  effectuate  a  change  in  an  effective  rate  or 
charge  except  in  the  manner  provided  in  Section  4  of 
the  Natural  Gas  Act,  as  amended,  and  these  regulations. 
***** 

One  of  the  exceptions  referred  to  in  Section  154.38  (d)  is 
(App.  243): 

§  154.52.  Exception  to  Form  and  Composition  of 
Tariff. — Upon  application  and  for  good  cause  shown,  the 
Commission  may  permit  special  rate  schedules  to  be  filed 
in  the  form  of  an  agreement  in  the  case  of  special  opera¬ 
ting  arrangements  such  as  for  exchange  or  transporta¬ 
tion  of  natural  gas ;  or  for  the  sale  of  gas  at  charges  com¬ 
puted  on  a  cost-formula  basis,  which  charges  need  not  be 
stated  in  cents  or  in  dollars  and  cents  per  unit.  Such  rate 
schedules  shall  conform  to  the  Form,  Type  and  Size 
specified  in  Section  154.32  and  shall  contain  on  each 
sheet  the  marginal  notations  specified  in  Section  154.33. 
In  addition  each  such  rate  schedule  shall  contain  a  title 
page  which  shall  show  its  designation,  the  parties  to  the 
agreement,  the  date  of  agreement  and  a  brief  generalized 
description  of  services  to  be  rendered.  Such  rate 
schedules  shall  not  contain  any  supplements.  Any 
modifications  shall  be  by  revised  or  insert  sheets. 

•  *  *  *  * 

Section  154.63  (App.  245-247)  specifies  material  to  be  sub¬ 
mitted  with  changes  in  tariffs  and  executed  service  agreements. 
Petitioner’s  next  objection  is  to  the  requirement  of  the  follow¬ 
ing  portion  of  this  Section  (App.  247) : 

(e)  Change  in  Executed  Service  Agreement. — Agree¬ 
ments  intended  to  effect  a  change  or  revision  of  an 
executed  service  agreement  shall  be  in  the  form  of  a 
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superseding  executed  service  agreement  only.  Service 
agreements  shall  not  contain  any  supplements. 

Provisions  governing  the  “Restatement  of  Schedules  Filed 
Prior  to  December  1,  1948,”  appear  in  Sections  154.81-154.86 
(App.  248-251).  Among  these,  Petitioner  attacks  (App.  249) : 

§  154.82.  Requirement  for  Restatement. — All  effec¬ 
tive  schedules  of  rates,  charges,  classifications,  practices, 
regulations,  and  contracts  not  prepared  in  accordance 
with  Sections  154.31  through  154.41  shall  be  restated  and 
filed  as  parts  of  a  Tariff  in  accordance  with  said  sections 
on  or  before  the  dates  specified  in  Section  154.83  and 
duly  posted  at  the  time  of  filing:  Provided,  however, 
that  price  provisions  which  cannot  be  restated  in  cents 
or  in  dollars  and  cents  per  unit,  as  required  by  Section 
154.38  (d),  without  effecting  a  change  in  rates  or  charges 
may  be  retained  in  effect  without  change.  Provided, 
further,  that  when  necessary,  pending  completion  of  re¬ 
statement  within  the  time  provided  for  by  Section 
154.83,  schedules  may  be  filed  in  accordance  with  Part 
154  as  in  effect  prior  to  December  1, 1948. 

In  addition,  Petitioner  objects  to  provisions  contained  in 
(App.  251) : 

§  154.85.  Status  of  Contracts  Filed  as  Rate  Schedules 
and  Restated. — Each  contract,  which  is  now  filed  as  an 
effective  rate  schedule,  may  be  continued  in  effect  and 
shall  be  considered  as  an  executed  service  agreement  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  in  conflict  with  other  applicable  provisions  of  the 
Rate  Schedules  and  General  Terms  and  Conditions  of 
the  Tariff,  until  such  contract  expires  by  its  presently 
provided  terms  or  is  replaced  by  an  executed  service 
agreement  in  a  form  contained  in  the  Tariff:  Provided, 
however,  that  the  natural-gas  company,  concurrent  with 
the  filing  of  the  Tariff,  shall  submit,  for  insertion  in  front 
of  each  such  contract,  a  statement  identifying  the  pro¬ 
visions  thereof  which  are  not  superseded  by  or  in  con- 
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flict  with  other  applicable  provisions  of  the  Rate  Sched¬ 
ules  and  General  Terms  and  Conditions  of  the  Tariff 
and  which  are  to  remain  in  effect. 

Provided  further,  however,  that  agreements  intended 
to  effect  a  change  or  amendment  in  such  contract  may 
be  made  only  by  the  execution  of  a  form  of  service  agree¬ 
ment  contained  in  the  Tariff. 

Petitioner's  contention. — In  addition  to  selecting  for  attack 
only  the  above-identified  regulations,  Petitioner  has  further 
narrowed  its  argument  by  confining  its  objections  to  the  effects 
claimed  to  be  produced  upon  following  types  of  contract 
arrangements: 7 

(1)  Tax  clause. — A  contract  provision  obligating  the  pur¬ 
chaser  to  reimburse  the  seller  for  a  part  or  all  of  an  increase 
in  taxes  imposed  upon  the  seller  (Pet.  Br.  4,  13,  27-28;  App. 
30-31, 52, 106,  259). 

(2)  Percentage  contract. — One  under  which  the  seller  re¬ 
ceives  a  stated  percentage  of  whatever  the  price  at  which  the 
purchaser  resells  gas  to  industrial  customers;  such  a  provision 
contains  a  minimum  resale  price  which  may  be  waived  by  the 
seller  (Pet.  Br.  4-5, 13-14, 16, 24-26;  App.  28,  51-52, 104^105, 
113, 126-127, 130-131, 142-143). 

(3)  Transportation  contract. — One  under  which  the  natural- 
gas  company  reserves  for  use  of  another  a  specified  percentage 
of  its  pipe-line  capacity  for  a  specified  rate,  the  charge  to  be 
paid  irrespective  of  whether  such  reserved  capacity  is  used  (Pet. 
Br.  5, 14, 17, 35;  App.  30). 

Briefly  stated,  Petitioner  contends  that,  contrary  to  the  Na¬ 
tural  Gas  Act  and  the  Administrative  Procedure  Act,  the  speci¬ 
fied  regulations  impair  its  rights  under  existing  contract  ar¬ 
rangements  in  the  foregoing  categories,  and  prohibit  it  from 
making  such  contract  arrangements  in  the  future.  This,  we 
deny. 

In  urging  these  contentions,  Petitioner’s  brief  assumes  the 
existence  of  this  Court’s  jurisdiction  to  entertain  its  petition 
for  review  (Pet.  Br.  3).  We  deny  the  Court’s  jurisdiction. 


*  See,  infra,  p.  24,  fn.  22. 
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QUESTIONS  PRESENTED 

The  questions  thus  presented  are: 

(1)  Whether  this  Court  has  jurisdiction,  under  Section  19 
(b)  of  the  Natural  Gas  Act  or  Section  10  of  the  Administra¬ 
tive  Procedure  Act,  to  review  the  Commission’s  Order  No.  144 
promulgating  amendments  of  its  “Regulations  under  the  Na¬ 
tural  Gas  Act”;  and, 

(2)  If  the  first  question  be  answered  in  the  affirmative, 
whether  the  regulations  under  attack  unlawfully  (a)  impair 
Petitioner’s  rights  under  existing  “tax  clause,”  “percentage”  or 
“transportation”  contract  arrangements,  or  (b)  prohibit  Peti¬ 
tioner  from  making  any  of  those  contract  arrangements  in  the 
future. 

STATUTES  INVOLVED 

Pertinent  here  are  the  Natural  Gas  Act  and  the  Administra¬ 
tive  Procedure  Act.  The  Federal  Power  Act®  is  mentioned 
frequently.  Because  we  refer  to  most  of  the  sections  of  the 
Natural  Gas  Act,  pamphlet  copies  thereof  will  be  filed  with 
this  brief  in  lieu  of  printing  herewith.  Relevant  portions  of 
the  Administrative  Procedure  Act  and  of  the  Federal  Power 
Act  are  set  out  in  the  Appendix  hereto,  infra,  pp.  56-65. 

SUMMARY  OF  ARGUMENT 

I 

This  Court  is  without  jurisdiction  since  the  regulations  are 
not  “orders”  satisfying  the  distinctive  and  controlling  statutory 
conditions  for  review. 

A.  The  regulations  purport  to  be  rules  of  general  applica¬ 
bility.  This  is  not  denied  by  Petitioner.  Its  claim  that  the 
regulations  operate  upon  it  in  an  adjudicatory  manner  rests 
entirely  upon  allegations — which  we  do  not  admit — that  are 
unsupported,  and  insupportable  in  the  present  posture  of  the 
case  since  there  is  no  evidence. 

Petitioner  does  not  charge  that  the  Commission  failed  to 
satisfy  the  procedural  prerequisites  applicable  to  the  issuance 

*Act  of  June  10,  1920,  c.  285,  41  Stat.  1063,  as  amended  by  the  Act  of 
August  26, 1935,  c.  687, 49  Stat.  838, 16  U.  S.  C.  781,  et  teq. 
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of  general  regulations.  Nor  could  such  a  contention  be  sus¬ 
tained,  as  is  established  by  a  comparison  between  the  steps 
taken  before  issuance  of  these  regulations  and  the  pertinent 
provisions  of  the  Natural  Gas  Act  and  the  Administrative 
Procedure  Act.  No  “hearing”  was  held  or  required  by  either 
statute. 

Since  the  regulations  are  rules  of  general  applicability,  there 
was  no  constitutional  necessity  for  a  hearing.  Bi-Metallic 
Investment  Company  v.  State  Board  oj  Equalization,  239  U.  S. 
441,  445;  Bowles  v.  Willingham,  321  U.  S.  503,  519-520.  Nor 
was  any  particular  form  of  procedure  required  under  the  Con¬ 
stitution.  National  Labor  Relations  Board  v.  Mackay  Radio 
<&  Telegraph  Co.,  304  U.  S.  333, 351. 

B.  This  Court  has  no  jurisdiction  unless  under  Section  19  (b) 
of  the  Natural  Gas  Act,  which  contains  the  “distinctive  formu¬ 
lation  of  the  conditions  under  which  resort  to  the  courts  may 
be  made.”  Federal  Power  Commission  v.  Pacific  Power  & 
Light  Co.,  307  U.  S.  156, 159.  None  of  these  conditions  is  met. 

Only  a  “party”  to  a  “proceeding”  who  is  “aggrieved”  by  an 
“order”  is  given  a  right  to  review  in  United  States  Courts  of 
Appeals.  Moreover,  the  direct  relationship  between  the  Act’s 
numerous  provisions  for  “hearings”  and  Section  19  (b)’s  pro¬ 
vision  for  review  is  demonstrated  by  the  requirement  that  “The 
finding  of  the  Commission  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive.”  Also,  that  Section  re¬ 
quires  the  certification  and  filing  with  the  court  of  the  “tran¬ 
script  of  the  record”  on  which  the  “order”  was  entered.  Un¬ 
like  a  legislative  rule,  the  contemplated  “order”  is  more  “analo¬ 
gous  to  the  judgment  of  a  court.”  Carolina  Aluminum  Co.  v. 
Federal  Power  Commission,  97  F.  2d  435, 436  (C.  A.  4). 

Here,  no  “hearing”  was  held  or  required.  There  was  no  “pro¬ 
ceeding,”  no  “transcript”  of  record,  and  no  “party.”  Plainly, 
the  regulations  are  not  “orders”  within  the  meaning  of  Section 
19  (b).  Nor  can  Petitioner  show  that  it  is  “aggrieved,”  and 
the  Commission  does  not  admit  Petitioner’s  unsupported  allega¬ 
tions. 

Such  a  construction  of  Section  19  (b)  is  abundantly  sup¬ 
ported.  In  Federal  Power  Commission  v.  Metropolitan  Edison 
Co.,  304  U.  S.  375,  it  was  held  that  identical  provisions  in  the 
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Federal  Power  Act  contemplate  “a  case  in  which  the  Commis¬ 
sion  has  taken  evidence  and  made  findings  *  *  *  [and 
relate]  #  #  *  to  orders  of  a  definitive  character  dealing 
with  the  merits  of  a  proceeding  before  the  Commission  and 
resulting  from  a  hearing  upon  evidence  and  supported  by  find¬ 
ings  appropriate  to  the  case”  (p.  384).  Thus,  our  case  stands 
in  sharp  contrast  to  those  sustaining  the  right,  under  different 
statutes,  notably  the  Urgent  Deficiencies  Act  of  1913, 9  to  sue 
to  enjoin  an  agency  action  “where  irreparable  damage  would 
otherwise  ensue  to  the  petitioner.”  E.  g.,  Columbia  Broadcast¬ 
ing  System,  Inc.  v.  United  States,  316  U.  S.  407.  The  necessity 
for  that  distinction  was  pointedly  recognized  by  the  Supreme 
Court  in  Federal  Power  Commission  v.  Pacific  Power  &  Light 
Co.,  307  U.  S.  156,  159.  So  also  the  decisions  of  this  Court 
have  recognized  that  conditions  on  review  like  those  of  Section 
19  (b)  must  be  met.  E.  g.,  American  Sumatra  Tobacco  Corp.  v. 
Securities  &  Exchange  Commission,  68  App.  D.  C.  77,  93  F. 
2d  236. 

Petitioner  relies  upon  Section  10  of  the  Administrative  Pro¬ 
cedure  Act,  dealing  with  “Judicial  Review,”  only  in  furtherance 
of  its  insupportable  conclusion  that  the  regulations  are  adjudi¬ 
catory.  That  Section  lays  no  basis  for  judicial  review  of  these 
regulations  since  they  are  legislative  in  character.  If  statutory 
enforcement  proceedings  be  instituted,  Petitioner  has  a  right 
to  contest  the  validity  of  the  regulations.  But  that  right  to 
judicial  review  is  not  converted  by  Section  10  into  a  right  to 
invoke  the  jurisdiction  of  this  Court  under  Section  19  (b)  of 
the  Natural  Gas  Act. 

In  addition,  where  the  regulations  make  express  provision 
for  exceptions,  Petitioner  has  failed  to  exhaust  that  possible 
remedy,  giving  further  evidence  of  the  prematurity  of  its  re¬ 
quest  for  review.  Federal  Power  Commission  v.  Arkansas 
Power  &  Light  Co.,  330  U.  S.  802,  reversing  per  curiam,  81  U.  S. 
App.  D.  C.  178, 156  F.  2d  821. 

We  do  not  contend  that  the  regulations  are  beyond  judicial 
scrutiny.  The  Act  guarantees  an  opportunity  for  judicial 
review.  For  the  regulations  are  not  self-executory,  and  if 


•  Act  of  October  22, 1913,  c.  32, 3S  Stat  219, 28  U.  S.  C.  47. 
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statutory  enforcement  proceedings  be  instituted,  Petitioner  in 
defending  may  contest  their  validity.  Cf Federal  Power  Com¬ 
mission  v.  Metropolitan  Edison  Co.,  304  TJ.  S.  375,  386-387. 

For  these  reasons,  the  petition  must  be  dismissed  since  it 
does  not  seek  review  of  an  “order”  within  the  contemplation  of 
Section  19  (b). 

II 

Granting  arguendo  the  jurisdiction  of  this  Court,  the  Court 
must  view  the  regulations  only  against  the  background  of  the 
Act.  So  viewed,  they  are  reasonable  and  necessary  or  appro¬ 
priate  to  carry  out  the  provisions  of  the  Act.  And  if  this  Court, 
contrary  to  our  contentions,  deems  it  appropriate  to  make  evi¬ 
dentiary  resort  to  the  materials  certified  as  a  “transcript”  of 
record,  it  must  find  that  the  regulations  do  not  unlawfully 
impair  Petitioner’s  existing  contracts  or  restrict  its  future 
freedom  of  contract. 

A.  An  examination  of  the  rate  provisions  of  the  Act  makes 
it  evident  that  their  important  purposes  would  be  impeded, 
or  largely  fail,  unless  regulations  governing  the  form  and  com¬ 
position  of  rate  schedules  enable  a  ready  location  of  the  rate 
and  determination  of  what  the  rate  in  fact  is.  The  new 
regulations  were  designed,  therefore,  to  achieve  uniformity 
and  simplicity,  where  the  prior  permissible  practice  of  filing 
contracts  as  rate  schedules,  with  unlimited  supplementation, 
had  created  complication  and  confusion.  In  a  step-by-step 
analysis,  we  show  that  the  particular  regulations  under  attack 
are  reasonable  and  necessary  or  appropriate  to  carry  out  the 
provisions  of  the  Act. 

B.  Assuming  arguendo  that  Petitioner’s  contract  arrange¬ 
ments  are  such  as  it  describes,  it  is  clear  that  the  new  regulations 
do  not  unlawfully  impair  them  or  restrict  their  future  use. 

The  “tax  clauses,”  providing  that  the  purchaser  reimburse 
Petitioner  for  increases  in  taxes  imposed  upon  Petitioner,  are 
described  by  Petitioner  as  conflicting  with  a  requirement  of 
the  regulations  that  no  clause  shall  be  included  in  the  rate 
schedule  “which  in  any  way  purports  to  effect”  a  change  in  any 
rate  specified  in  the  rate  schedule.  That  provision  merely  re¬ 
states  a  part  of  the  filing  requirements  of  the  Act.  Hence,  Peti- 
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tioner  argues  against  the  unquestionable  validity  of  the  statute 
itself. 

As  to  its  "percentage  contract”  arrangements,  Petitioner  ad¬ 
mits  that  the  regulations  do  not  impair  its  existing  contracts. 
But  it  argues  that  the  regulations  prohibit  future  use  of  the 
device  since  its  price  provisions  cannot  be  restated  in  cents  or 
in  dollars  and  cents  per  unit,  which  the  new  regulations  would 
require.  Since  the  Commission  may  lawfully  prescribe  the 
manner  in  which  the  rate  shall  be  stated,  Petitioner's  conten¬ 
tion  is  groundless.  Moreover,  the  "percentage”  arrangement 
does  not  constitute  a  "rate”  in  any  valid  sense  and  is  no  more 
than  an  invalid  attempt  to  transfer  regulatory  control  over 
the  price  provisions  from  the  Commission  to  Petitioner  and  its 
purchasers.  Nor  does  any  reason  appear  why  the  price  provi¬ 
sions  of  "percentage”  arrangements  cannot  be  restated  in  cents 
or  in  dollars  and  cents  per  unit,  apart  from  Petitioner's  unsup¬ 
ported  assertion  that  it  cannot  be  done.  Thus,  the  device  seems 
no  more  than  an  unlawful  effort  to  effect  a  constantly  fluctuat¬ 
ing  price  without  conformance  to  the  Act's  filing  requirements. 

As  to  its  “transportation  contract”  arrangements,  we  are 
unsure  of  Petitioner’s  position.  Petitioner's  fears  seem  to  rest 
upon  an  unexplained  misunderstanding  of  the  regulations. 

The  petition  should  be  dismissed,  or  the  Commission’s  order 
affirmed. 

ABGTJ3CENT 

I 

Neither  Section  19  (b)  of  the  Natural  Gas  Act  nor  Section 
10  of  the  Administrative  Procedure  Act  confers  jurisdiction 
upon  this  Court  to  entertain  a  petition  to  review  regulations 
of  general  applicability  issued  pursuant  to  Section  4  (c)  and 
Section  16  of  the  Natural  Gas  Act 

Since  the  regulations  under  attack  have  applied  for  almost 
a  year  to  all  natural-gas  companies,  excepting  only  Petitioner, 
the  Commission  naturally  desires  that  any  serious  question 
as  to  their  validity  be  finally  resolved.  But  we  cannot  assume, 
as  does  Petitioner,10  the  jurisdiction  of  this  Court  to  make  that 

10  Petitioner’s  assumption  that  this  Court  has  jurisdiction  (Pet.  Br.  3) 
is  based  upon  Its  conclusion  that  the  Court  necessarily  determined  the  Juris¬ 
dictional  question  when,  on  February  28,  1949,  it  issued  its  stay  of  those 
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determination  in  this  case.  We  shall  show  in  this  Part  of  the 
brief  that,  as  rules  of  general  applicability,11  they  were  properly 
issued,  and  further  that  they  are  not  “orders”  within  the  con¬ 
templation  of  Section  19  (b)  of  the  Natural  Gas  Act.  For  that 
reason,  they  are  not  re  viewable  by  this  Court  at  this  time, 
either  under  that  Section  or  under  Section  10  of  the  Administra¬ 
tive  Procedure  Act.  Congress,  as  it  is  empowered  to  do,  stipu¬ 
lated  in  the  Natural  Gas  Act  a  “distinctive  formulation”  of 
conditions  under  which  resort  to  the  courts  may  be  made.  Fed¬ 
eral  Power  Commission  v.  Pacific  Power  &  Light  Co.,  307  U.  S. 
156, 159.  But  those  conditions  are  not  met  in  this  case.  That 
is  not  to  say,  however,  that  the  validity  of  the  regulations  may 
not  be  examined  judicially,  for  we  shall  also  suggest  in  Section  B 
hereof  possible  ways  by  which  judicial  tests  may  be  accom¬ 
plished,  all  within  the  statutory  scheme  which  includes  a  guar¬ 
anteed  opportunity  for  judicial  review. 

A.  Hearings  were  not  prerequisite  to  issuance  of  these  regulations  under 
the  Natural  Gas  Act,  the  Administrative  Procedure  Act,  or  the  Constitu¬ 
tion 

Hearings  not  necessary  under  Natural  Gas  Act. — The  Com¬ 
mission  did  all  and  more  than  was  procedurally  necessary  under 
the  Natural  Gas  Act. 


parts  of  Order  No.  144  of  which  Petitioner  complained,  so  far  as  they  affect 
Petitioner.  In  so  doing.  Petitioner  relied  on  the  statement  in  Okin  v.  Securi¬ 
ties  &  Exchange  Commission,  143  F.  2d  960,  961  (C.  A.  2)  that,  “Since  the 
challenged  orders  are  not  subject  to  review,  we  have  no  power  to  stay  them 
under  Section  24  (b)”  (of  the  Public  Utility  Holding  Company  Act  of  1935). 
See,  also.  Attorney  General’s  Manual  on  the  Administrative  Procedure 
Act  (1947)  pp.  105-107.  We  agree  with  the  suggestion  that,  absent  the 
power  to  review,  there  was  no  power  to  stay.  But  even  the  fact  that  the 
Commission,  while  originally  opposing  the  stay,  finally  consented  thereto, 
would  not  relieve  the  Court  of  the  necessity  to  decline,  sua  sponte,  to  pro¬ 
ceed  where  jurisdiction  does  not  exist.  Cutler  v.  Rae,  7  How.  729,  731; 
Morris  v.  Gilmer,  129  U.  S.  315,  325 ;  Minnesota  v.  Northern  Securities  Co., 
194  U.  S.  48,  62-63 ;  Mattingly  v.  Northwestern  Virginia  R.  Co.,  158  U.  S.  53, 
57 ;  Cans  of  Frozen  Egg  Product  v.  United  States,  226  U.  S.  172, 184 ;  Mitchell 
v.  Maurer,  293  U.  S.  237,  244. 

n  Petitioner  does  not  allege  that  the  regulations  are  particular  in  their 
phrasing,  claiming  only  that  they  are  so  in  their  effect.  On  their  face,  it 
is  undeniable  that  they  are  rules  of  general  applicability;  that  they  are 
such  in  fact,  we  show  in  Part  II  of  this  brief. 
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Section  4  (c)  of  that  Act  provides: 

Under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  every  natural-gas  company  shall  file  with 
the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  dat£  this  act  takes  effect)  and  in  such 
form  as  the  Commission  may  designate,  and  shall  keep 
open  in  convenient  form  and  place  for  public  inspection, 
schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions  affecting  such  rates  and  charges,  together  with  all 
contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services.  [Paren¬ 
theses  in  text.] 

Clearly,  no  hearing  of  any  sort  is  required  as  a  condition  pre¬ 
cedent  to  issuance  of  the  specified  “rules  and  regulations.” 
And  since  achievement  of  the  statute’s  rate  policies  dictated 
early  establishment  of  legal  rates,  it  is  reasonable  to  assume 
that  Section  4  (c)  contemplated  that  implementing  “rules  and 
regulations”  would  be  issued  promptly.  There  is,  therefore, 
no  basis  for  inferring  an  unexpressed  Congressional  expecta¬ 
tion  that  the  Commission  would  hold  “hearings”  prior  to  pro¬ 
mulgation,  with  all  the  delays  necessarily  incident  thereto. 
In  such  circumstances,  no  requirement  of  hearing  may  be 
judicially  imposed  where  required  by  neither  the  Constitution 
nor  the  Congress.  Federal  Communications  Commission  v. 
WJR  Station,  337  U.  S.  265;  Bi-Metallic  Investment  Co.  v. 
State  Board  of  Equalization,  239  U.  S.  441. 

Nor  are  hearings  prerequisite  to  invocation  of  the  Commis¬ 
sion’s  ancillary,  general  authority  to  issue  rules  and  regula¬ 
tions  conferred  by  Section  16  which  provides,  in  part,  that: 

The  Commission  shall  have  power  to  perform  any  and 
all  acts,  and  to  prescribe,  issue,  make,  amend,  and  re¬ 
scind  such  orders,  rules,  and  regulations  as  it  may  find 
necessary  or  appropriate  to  carry  out  the  provisions  of 
this  act. 

In  pursuance  of  the  foregoing  authority,  and  without  prior 
hearing  or  other  formality,  the  Commission  on  July  5,  1938, 

862810—49 - 4 
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issued  its  Order  No.  52  prescribing  “Provisional  Rules  of  Prac¬ 
tice  and  Regulations  under  the  Natural  Gas  Act,  with  Ap¬ 
proved  Forms,  Effective  July  11, 1938”  (18  CFR  Subchapter  B, 
1938  Supp.).12  Section  54.1  of  the  provisional  regulations  de¬ 
fined  “rate  schedule”  to  include  any  contract  “which  specifies 
or  affects  the  rates  and  charges  to  be  assessed  or  collected  for 
the  transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission.”  As  already  stated  (supra,  p.  2), 
natural-gas  companies  were  thus  permitted  to  file  contracts  as 
rate  schedules.  The  regulations  here  under  attack  are  merely 
the  culmination  of  the  Commission’s  efforts  to  achieve  simpli¬ 
fication  of  rate  schedules  by  amendment  of  its  provisional 
regulations. 

In  their  failure  to  require  a  hearing,  Sections  4  (c)  and  16 
are  comparable  to  other  authorizations  in  the  Act.  These  in¬ 
clude  powers  to  issue  legislative  rules  of  general  applicability 
and  powers  to  issue  orders  of  an  investigatory  or  procedural 
character.  For  example,  as  an  aid  to  state  regulation,  Section 
5  (b)  empowers  the  Commission  to  “investigate  and  determine 
the  cost  of  the  production  or  transportation  of  natural  gas 
by  a  natural-gas  company”  in  cases  where  the  Commission  has 
no  authority  to  fix  rates  therefor;  no  antecedent  hearing  is 
required.15  Likewise,  Section  8  (a)  requires  that  every  natural- 
gas  company  keep  such  accounts  and  records  “as  the  Commis¬ 
sion  may  by  rules  and  regulations  prescribe  as  necessary  or 
appropriate  for  purposes  of  the  administration  of  this  act.” 
That  authorization,  the  foundation  for  the  Commission’s  pre¬ 
scription  of  its  “Uniform  System  of  Accounts  for  Natural-Gas 
Companies”  (18  CFR  Part  20),  was  not  conditioned  upon  a 
prior  hearing.  Indeed,  the  fact  that  the  Commission  there  held 

“During  oral  argument  before  the  Commission,  counsel  for  Petitioner 
seemed  to  take  the  position  that,  once  rules  were  issued  under  Section  4  (c), 
they  could  not  be  altered  (App.  112).  But  this  is  denied  by  Section  16.  See, 
also.  United  States  v.  Baltimore  and  Ohio  Railroad  Co.,  293  U.  S.  454,  459- 
461 ;  Morrissey  v.  Commissioner  of  Internal  Revenue,  296  U.  S.  344,  354-355. 

*  Where,  in  reliance  upon  powers  conferred  on  the  Commission  by  Section 
5  (b),  among  others,  the  Commission  makes  a  finding  as  to  lawfulness  of 
past  rates,  as  an  aid  to  state  regulation,  such  finding  does  not  constitute  a 
reviewable  “order”  under  Section  19  (b)  of  the  Act  Federal  Power  Com¬ 
mission  v.  Hope  Natural  Gas  Company,  320  U.  S.  591, 618-619. 
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hearings,  though  not  required,  occasioned  critical,  adverse 
comment.14 

Also,  it  has  been  held  that  the  Commission’s  power  to  pre¬ 
scribe  a  uniform  system  of  accounts  for  electric  companies, 
under  identical  statutory  authority,  is  not  open  to  doubt.  See 
Northwestern  Electric  Co.  v.  Federal  Power  Commission ,  321 
U.  S.  119,  122-123,  where  the  system  of  accounts  involved  was 
prescribed  following  an  “informal  hearing”  not  required  by  the 
statute.15  Nor  is  a  hearing  made  a  prerequisite  of  a  Commission 
order  under  Section  8  (b),  requiring  natural-gas  companies  to 
furnish  specified  information.15  Still  another  example  appears 
in  Section  10  (a)  requiring  every  natural-gas  company  to  file 
such  annual  and  other  reports  as  the  Commission  may  “by 
rules  and  regulations  or  order  prescribe  as  necessary  or  appro¬ 
priate  to  assist  the  Commission  in  the  proper  administration  of 
this  act.”  In  their  failure  to  require  hearings,  all  the  fore¬ 
going  rule-making  authorizations  are  like  those  contained  in 
Sections  4  (c)  and  16,  involved  here. 

All  of  those  authorizations  are  substantially  the  same  as 
their  counterparts  in  the  Federal  Power  Act,  after  which  the 

14  See  Administrative  Procedure  in  Government  Agencies,  Sen.  Doc.  No.  10, 
77th  Cong.,  1st  Sess.,  Part  12,  Federal  Power  Commission,  p.  40.  The  At¬ 
torney  General’s  Committee  compared  the  formal  proceedings  conducted 
by  the  Commission  preceding  adoption  of  its  Uniform  System  of  Accounts 
for  Natural-Gas  Companies  with  the  earlier,  informal  hearings  prior  to 
adoption  of  the  Uniform  System  of  Accounts  for  Electric  Companies,  based 
on  like  statutory  authority  (Section  301  (a)  of  the  Federal  Power  Act,  49 
Stat.  863,  854,  16  U.  S.  C.  791a,  825).  Having  described  the  earlier,  in¬ 
formal  hearings  as  “somewhat  in  the  nature  of  a  convention  or  open  forum,” 
the  Attorney  General’s  Committee  continued : 

“  *  *  *  The  reason  for  the  change  in  procedure  appears  to  have  been 
wholly  a  tactical  one.  At  the  that  it  [the  later  formal  hearing]  was  sched¬ 
uled  there  was  considerable  clamor  concerning  administrative  procedure  in 
general  and  administrative  rule  making  in  particular.  Purely  as  a  “public 
relations”  matter  it  was  determined  to  conduct  a  rule-making  hearing 
which  even  the  most  aggressive  proponent  of  formalism  would  pronounce 
acceptable.  Now  that  the  deed  has  been  done,  there  appears  to  be  no  senti¬ 
ment  that  the  proceeding  brought  to  light  any  information  or  opinions 
which  could  not  have  been  obtained  by  much  less  wasteful  and  time-con- 
uming  methods.” 

18  Supra,  fn.  14. 

“  Cf.,  Peoples  Natural  Gas  Co.  v.  Federal  Power  Commission,  75  U.  S. 
App.  D.  C.  235, 127  F.  2d  153,  cert,  den.,  316  U.  a  700. 
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I 

Natural  Gas  Act  was  closely  patterned.17  Noteworthy  in  these 
circumstances,  is  the  fact  that  the  petition  before  the  Court 
presents  a  case  of  first  impression.  For  never  before  in  the 
administration  of  either  statute  has  a  United  States  Court  of 
Appeals  been  requested  to  review  a  Commission  rule  of  general 
applicability  as  an  “order”  within  the  contemplation  of  the 
unusual  review  provisions  of  Section  19  (b)  of  the  Natural  Gas 
Act,  approved  June  21,  1938,  or  its  counterpart,  Section  313 
(b)  of  the  Federal  Power  Act,  approved  August  26,  1935. 

Unlike  the  authorizations  to  issue  rules  of  general  appli¬ 
cability  without  prior  hearing,  discussed  above,  the  Natural 
Gas  Act  contains  numerous  provisions  empowering  the  Com¬ 
mission  to  act  only  after  a  “hearing”  or  “opportunity”  there¬ 
for.  Such  is  the  direction  to  the  Commission  in  Section  3  to 
issue  export  or  import  orders  unless,  “after  opportunity  for 
hearing,  it  finds  that  the  proposed  exportation  or  importation 

will  not  be  consistent  with  the  public  interest” ; 13  supplemental 
orders  under  that  Section  may  be  issued  only  “after  oppor¬ 
tunity  for  hearing ”  Similarly,  whenever  a  new  schedule  of 
rates  or  charges  is  filed  under  Section  4  (d),  the  Commission 
is  authorized  by  Section  4  (e)  “to  enter  upon  a  hearing”  con¬ 
cerning  the  lawfulness  thereof;  and,  “pending  such  hearing,> 
may  suspend  the  operation  of  such  schedule;  and  “after  full 
hearing s”  may  issue  such  orders  with  reference  thereto  as 
would  be  proper  in  a  proceeding  initiated  after  it  had  become 
effective.  Also,  the  Commission’s  general  authority  under 
Section  5  (a)  to  determine  and  fix  just  and  reasonable  rates 
may,  of  course,  be  exercised  only  “after  a  hearing.”  Likewise, 
the  Commission’s  powers  under  Section  7  (a)  to  direct  the 
extension  or  improvement  of  transportation  facilities  may  be 
invoked  only  after  “ opportunity  for  hearing”  Section  7  (b) 
prohibits  natural-gas  companies  from  abandoning  facilities 
or  service  without  Commission  approval  obtained  “after  due 
hearing”  So  also,  in  the  case  of  applications  for  certificates 

17  Hearings  before  a  Subcommittee  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce,  74th  Cong.,  2d  Sess.,  on  H.  R.  11662,  which  later 
became  the  Natural  Gas  Act,  p.  10. 

“  Italics  and  parenthetical  material  in  quotations  herein  are  supplied  un¬ 
less  otherwise  noted. 
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of  public  convenience  and  necessity,  Section  7  (c)  requires 
that,  excepting  applications  for  “grandfather”  certificates,  the 
Commission  “shall  set  the  matter  for  hearing  ”  Similarly, 
Section  7  (f)  authorizes  the  Commission  to  determine  service 
areas,  but  only  “after  a  hearing ”  And  under  Section  8  (a), 
after  “opportunity  for  hearing  ,”  the  Commission  may  deter¬ 
mine  by  order  the  accounts  in  which  particular  outlays  or 
receipts  shall  be  entered,  charged,  or  credited.  Also,  Section 
9  (a)  authorizes  the  Commission,  “after  hearing,”  to  require 
natural-gas  companies  to  carry  proper  and  adequate  deprecia¬ 
tion  and  amortization  accounts  in  accordance  with  Commission 
rules.  Still  again,  under  Section  14  (b),  the  Commission  may 
determine  the  adequacy  of  gas  reserves  held  by  a  natural-gas 
company,  but  only  “after  hearing” 

Thus,  time  after  time  throughout  the  Act,  Congress  care¬ 
fully  distinguished  situations  where  it  deemed  hearings  neces¬ 
sary  from  those  where  it  did  not.  Such  repeated  and  meticulous 
distinctions  repel  any  suggestion  of  indiscriminate  prescription 
for  a  hearing.  Moreover,  the  hearing  requirements  are  neatly 
articulated  with  the  sections  of  the  Act  relating  to  procedure. 
Thus,  Section  15  stipulates  requirements  respecting  the  con¬ 
duct  of  hearings  and  authorizes  the  issuance  of  rules  of  practice 
and  procedure.  Another  example  appears  in  Section  17  (a) 
which  provides  for  reference  of  matters  to  joint  boards  com¬ 
posed  of  members  of  states  affected  and  empowers  them  to  hold 
hearings  and  act  in  a  prescribed  manner.  Finally,  all  of  the 
requirements  as  to  hearings  are  carefully  interwoven  with  the 
provision  in  Section  19  (b)  for  review  of  Commission  “orders” 
by  United  States  Courts  of  Appeals,  which  we  discuss,  infra, 
pp.  27-35. 

Hearings  not  necessary  under  the  Administrative  Procedure 
Act. — As  already  stated  {supra,  pp.  3-5) :  a  copy  of  the  proposed 
amendments  was  published  before  promulgation  in  the  Federal 
Register  and  mailed  to  each  natural-gas  company  in  April  1948 ; 
“interested  persons”  were  invited  to  submit  written  comments 
before  a  fixed  date  later  postponed;  the  Commission  in  June 
1948  directed  a  public  hearing  to  be  held  thereon,  although 
stating  that  such  rules  as  were  proposed  “are  not  required  by  the 
Natural  Gas  Act  to  be  made  on  the  record  after  opportunity 
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for  hearing” ;  industry  comments  were  considered  by  the  Com¬ 
mission,  resulting  in  a  revision  of  the  proposed  amendments, 
which  was  also  published  in  the  Federal  Register  in  September 
1948  and  mailed  to  each  natural-gas  company;  the  Commission 
ordered  oral  argument  on  the  issues  involved  in  lieu  of  tlv 
presentation  of  evidence  theretofore  set;  and  finally,  after  oral 
argument,  the  Commission  issued  its  Order  No.  144  on  October 
30, 1948,  promulgating  the  regulations  to  become  effective  De¬ 
cember  1, 1948.  On  the  date  when  issued,  October  30, 1948,  the 
new  regulations  were  published  in  the  Federal  Register  (13  F. 
R.  6371). 

While  insisting  that  none  was  required,  we  do  not,  of  course, 
maintain  that  the  foregoing  procedure  included  or  constituted 
a  “hearing”  within  the  meaning  of  that  term  as  used  in  the 
Natural  Gas  Act.  We  shall  now  show  that  the  steps  taken 
comprehended  all  and  more  than  was  procedurally  necessary 
under  the  Administrative  Procedure  Act. 

Section  2  (c)  prescribes  the  following  definition  of  “rule  and 
rulemaking”: 

“Rule”  means  the  whole  or  any  part  of  any  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or  pre¬ 
scribe  law  or  policy  or  to  describe  the  organization, 
procedure,  or  practice  requirements  of  any  agency  and 
includes  the  approval  or  prescription  for  the  future  of 
rates,  wages,  corporate  or  financial  structures  or  re¬ 
organizations  thereof,  prices,  facilities,  appliances,  serv¬ 
ices  or  allowances  therefor  or  of  valuations,  costs,  or 
accounting,  or  practices  bearing  upon  any  of  the  fore¬ 
going.  “Rule  making”  means  agency  process  for  the 
formulation,  amendment,  or  repeal  of  a  rule. 

Section  4,  with  exceptions  irrelevant  here,  requires  in  sub¬ 
section  (a)  that  notice  of  proposed  rule  making  be  published 
in  the  Federal  Register  “unless  all  persons  subject  thereto  are 
named  and  either  personally  served  or  otherwise  have  actual 
notice  thereof  in  accordance  with  law,”  and  specifies  the  con¬ 
tents  of  such  notice.  Subsection  (b)  requires  that  the  agency 
shall  afford  “interested  persons”  an  opportunity  to  submit 
“written  data,  views,  or  arguments  with  or  without  opportunity 
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to  present  the  same  orally  in  any  manner.”  Subsection  4  (b) 
also  requires  that,  “where  rules  are  required  by  statute  to  be 
made  on  the  record  after  opportunity  for  an  agency  hearing,” 
the  requirements  of  Section  7,  concerning  “hearings,”  and 
Section  8,  concerning  “decisions,”  shall  apply  in  the  place  of 
the  provisions  of  subsection  4  (b).  But  as  already  demon¬ 
strated,  the  Natural  Gas  Act — the  only  other  statute  containing 
applicable  requirements — did  not  require  the  Commission  to 
make  these  regulations  “on  the  record  after  opportunity  for 
an  agency  hearing.”  Therefore,  the  requirements  of  subsec¬ 
tion  4  (b)  of  the  Administrative  Procedure  Act  were  applicable, 
not  those  of  its  Sections  7  and  8.  See  Attorney  General’s 
Manual  on  the  Administrative  Procedure  Act  (1947)  p.  32, 
where  it  is  pointed  out  that  “Statutes  rarely  require  hearings 
prior  to  issuance  of  rules  of  general  applicability,”  the  Federal 
Food,  Drug  and  Cosmetic  Act19  being  “almost  unique”  in 
requiring  hearing  and  decision  on  the  record  in  the  case  of 
substantive  rules  of  general  applicability.  Finally,  with  excep¬ 
tions  not  pertinent  here,  subsection  4  (c)  requires  publication 
of  substantive  rules  “not  less  than  thirty  days  prior  to  the 
effective  date  thereof.” 

A  comparison  between  the  foregoing  requirements  of  the 
Administrative  Procedure  Act  and  the  procedure  followed  by 
the  Commission  in  issuing  the  regulations  involved  here  makes 
it  evident  that  the  Commission  did  more  than  meet  the  mini¬ 
mal  demands  of  that  statute.  Thus,  where  notice  by  publish¬ 
ing  the  proposed  regulations  in  the  Federal  Register  would 
have  sufficed,  the  Commission  in  addition  mailed  a  copy  to 
each  natural-gas  company.  Likewise,  the  Commission  solic¬ 
ited  submission  of  written  comments  and  afforded  opportunity 
for  oral  argument,  although  the  latter  was  not  required. 

Violation  of  applicable  requirements  of  Natural  Gas  Act  not 
alleged . — So  far  as  the  Natural  Gas  Act  is  concerned,  Petitioner 
contends  that  the  Commission  erred  in  relying  upon  its  rule- 
making  authority  under  Sections  4  (c)  and  16,  claiming  that 
the  action  taken  was  particular  in  effect  and  implying  that  it 
might  have  been  valid  only  after  bearing”  as  required  by 

»  Act  of  June  25, 1938,  c.  675, 52  Stat  1040, 21  U.  S.  C.  301. 
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Section  5  (a).20  Petitioner  argues  that,  under  the  Adminis¬ 
trative  Procedure  Act,  the  regulations  constituted  an  adjudi¬ 
cation  wherein  the  requirements  of  Sections  7  and  8  of  that 
statute  would  apply.21  Thus,  Petitioner’s  entire  argument  is 
directed  toward  the  alleged  necessity  for  hearings  under  statu¬ 
tory  requirements  other  than  Sections  4  (c)  and  16  of  the  Nat¬ 
ural  Gas  Act  and  Section  4  of  the  Administrative  Procedure 
Act.  Neither  in  its  brief 22  nor  elsewhere  does  Petitioner  charge 
that  a  hearing  was  prerequisite  to  issuance  of  the  rules  under 
the  requirements  of  Sections  4  (c)  and  16  of  the  Natural  Gas 
Act  or  Section  4  of  the  Administrative  Procedure  Act.  And, 
from  what  has  been  said,  it  follows  that  such  a  contention  could 
not  be  sustained 

Hearings  not  necessary  under  the  Constitution . — Not  only 
is  Petitioner’s  claim  of  denial  of  due  process  for  want  of  a  hear¬ 
ing  misdirected,  as  vre  have  just  shown,  but  it  also  rests  upon 
two  supportless  assumptions.  First,  in  advance  of  particular 
administrative  interpretation  of  the  regulations,  Petitioner  as¬ 
sumes  that  those  regulations,  as  applied  to  its  contracts,  must 
and  will  be  interpreted  by  the  Commission  only  in  accordance 
with  Petitioner's  views.  Secondly,  in  advance  of  Commission 
action  respecting  particular  application  or  enforcement  of  those 
regulations  as  to  Petitioner,  it  assumes  that  they  must  and  will 
be  applied  and  enforced  only  in  accordance  with  Petitioner's  as¬ 
serted  expectations.  Obviously,  such  assumptions  are  the 
children  of  an  illicit  union  between  speculation  and  prematu¬ 
rity.  Neither  can  be  maintained  at  this  stage  of  the  administra¬ 
tive  process.  Moreover,  those  warrantless  assumptions  over¬ 
look  the  authority  of  the  Commission  to  amend  the  regulations 
or  depart  from  them  where  it  is  necessary  or  appropriate  under 
the  Act  to  do  so  in  a  particular  case.  Cf.,  Federal  Radio  Com- 

*  Pet  Br.  17-31. 

B  Pet  Br.  36-37. 

“Petitioner  is  limited  to  the  contentions  argued  in  its  brief,  as  all  as¬ 
signments  of  error  not  argued  are  waived.  General  Finance  Loan  Co.  v. 
General  Loan  Co.,  163  F.  2d  709,  711  (C.  A.  8)  cert,  den.,  332  U.  S.  851 ; 
Wardman-Justice  Motors  v.  Petrie,  59  App.  D.  C.  262,  267, 39  F.  2d  512,  517 ; 
Ginder  v.  Giulfrida,  61  App.  D.  C.  338,  340,  62  F.  2d  877,  879;  Jackson  v. 
Fuller,  66  App.  D.  C.  239,  241,  85  F.  2d  816,  818,  cert  den.,  299  U.  S.  608; 
Abrams  v.  American  Security  A  Trust  Co.,  72  App.  D.  C.  79,  80,  111  F.  2d  520,. 
521. 
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mission  v.  Nelson  Bros.  Bond  <&  Mortgage  Co.,  289  U.  S.  266, 
285. 

It  will  bear  repeating  that  Petitioner  does  not — nor  can  it 
sensibly — contend  that  the  regulations  are  not  put  in  terms 
of  general  applicability.  And  since  we  do  not  admit,  and  no 
shred  of  evidence  supports,  Petitioner’s  repeated  allegations  as 
to  the  particularized,  adjudicatory  effect  of  the  regulations, 
they  must  here  be  viewed  as  written. 

So  viewed,  they  are  admittedly  rules  of  general  applicability. 
In  the  making  of  such  rules,  as  in  legislation,  there  is  no  consti¬ 
tutional  right  to  a  hearing.28  In  Bi-Metallic  Investment  Co.  v. 
State  Board  of  Equalization,  239  U.  S.  441,  Mr.  Justice  Holmes 
denied  that  all  individuals  have  a  constitutional  right  to  be 
heard  before  legislative  decision  on  a  matter  in  which  all  are 
equally  concerned,  saying  (p.  445) : 

Where  a  rule  of  conduct  applies  to  more  than  a  few 
people  it  is  impracticable  that  every  one  should  have  a 
direct  voice  in  its  adoption.  The  Constitution  does  not 
require  all  public  acts  to  be  done  in  town  meeting  or  an 
assembly  of  the  whole.  General  statutes  within  the 
state  power  are  passed  that  affect  the  person  or  property 
of  individuals,  sometimes  to  the  point  of  ruin,  without 
giving  them  a  chance  to  be  heard.  Their  rights  are 
protected  in  the  only  way  that  they  can  be  in  a  complex 
society,  by  their  power,  immediate  or  remote,  over  those 
who  make  the  rule.*  #  *  There  must  be  a  limit,  to 
individual  argument  in  such  matters  if  government  is 
to  go  on.24 

m  Bi-Metallic  Investment  Co.  v.  State  Board  of  Equalization,  289  U.  S. 
441,  445;  Bowles  v.  Willingham,  321  U.  S.  503,  519.  See,  also,  Buttfleld  v. 
Stranahan,  192  TJ.  S.  470,  497;  Embree  v.  Kansas  City  Road  District,  240 
U.  S.  242,  250-251 ;  Norwegian  Nitrogen  Products  Co.  v.  United  States,  288 
U.  S.  294,  305-308;  Pacific  States  Box  &  Basket  Co.  v.  White,  296  U.  S.  176, 
186;  Willapoint  Oysters,  Inc.  v.  Ewing,  174  F.  2d  676,  694  (C.  A.  9),  cert, 
den.,  October  24, 1949,  No.  280,  U.  S.  S.  Ct.,  October  term,  1949 ;  American 
Broadcasting  Company,  Inc.  v.  Federal  Communications  Commission,  —  U.  S. 
App.  D.  C.  — ,  —  F.  2d.  — ,  No.  9760,  October  Term,  1949,  decided  October  17, 
1949;  Brown  v.  Winter,  50  F.  Snpp.  804,  805-806  (D.  C.  Wis.). 

**  Ct,  The  New  England  Divisions  Case,  261  U.  S.  184, 197 ;  Assigned  Car 
Cases,  274  U.  S.  564,  583. 

862810 — 19 - 5 
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But,  as  in  Bowles  v.  Willingham,  321  U.  S.  503,  520,  “We  need 
not  go  so  far  in  the  present  case.”  For  even  though  the  regu¬ 
lations  here  do  not  constitute  reviewable  “orders”  under  Sec¬ 
tion  19  (b)  of  the  Natural  Gas  Act,  Congress  has  provided  in 
the  Act  for  judicial  review  of  these  regulations,  as  we  later 
show  (infra,  pp.  39-40). 

It  follows  that  there  is  no  constitutional  right  to  a  hearing. 
Nor  does  the  Fifth  Amendment  guarantee  any  particular  form 
of  procedure.25  Thus,  even  where  notice  and  hearing  are  given, 
the  Constitution  does  not  require  administrative  findings  as 
part  of  the  rule-making  process.20  The  procedural  require¬ 
ments  are  only  those  imposed  by  statute.  Here,  all  were  more 
than  statisfied. 

Conclusions  as  to  procedure. — There  is  no  requirement  under 
the  Natural  Gas  Act,  the  Administrative  Procedure  Act,  or  the 
Constitution,  making  hearings  a  prerequisite  to  the  promulga¬ 
tion  of  regulations  of  general  applicability  under  the  authority 
of  Sections  4  (c)  and  16  of  the  Natural  Gas  Act.27  The  Com¬ 
mission  more  than  met  all  procedural  requirements. 

B.  The  regulations  are  not  “orders”  satisfying  the  distinctive  formulation 
of  conditions  for  review  by  this  Court 

Such  jurisdiction  as  United  States  Courts  of  Appeals  have 
“to  review  directly  the  action  of  administrative  agencies,  is 
specially  conferred  by  legislation  relating  specifically  to  the 
determinations  of  such  agencies  made  subject  to  review,  and 
prescribing  manner  and  extent  of  the  review.”  American  Fed¬ 
eration  of  Labor  v.  Labor  Board,  308  U.  S.  401, 404.  Also,  it  is 
settled  that  “In  awarding  a  review  of  an  administrative  pro¬ 
ceeding  Congress  has  power  to  formulate  the  conditions  under 

u  National  Labor  Relations  Board  v.  Mackay  Radio  and  Telegraph  Co., 
304  U.  S.  333,  351;  Inland  Empire  Council  v.  Millie,  325  U.  S.  697,  710; 
Federal  Communications  Commission  v.  WJR  Station,  337  U.  S.  265,  275-276, 
particularly  cases  cited  in  fn.  9. 

"  Paciltc  States  Box  d  Basket  Co.  v.  White,  296  TJ.  S.  176,  186. 

*  Cf.,  James  Hart,  An  Introduction  to  Administrative  Law  (1940),  p.  265, 
and  Balph  F.  Fuchs,  The  Formulation  and  Review  of  Regulations  Under  the 
Food.  Drug,  and  Cosmetic  Act,  Vol.  VI,  Law  and  Contemporary  Problems, 
p.  5L 
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which  resort  to  the  courts  may  be  had.” 28  American  Power  & 
Light  Company  v.  Securities  <fc  Exchange  Commission,  325  U.  S. 
385,  389;  Federal  Power  Commission  v.  Pacific  Power  & 
Light  Co.,  307  U.  S.  156, 159;  Oklahoma  v.  United  States  Civil 
Service  Commission,  330  U.  S.  127,  137.  Here,  those  condi¬ 
tions  for  review  of  Commission  orders  by  United  States  Courts 
of  Appeals  are  stipulated  in  Section  19  (b)  of  the  Natural  Gas 
Act.  Those  conditions  are  not  altered  by  the  Administrative 
Procedure  Act,  and,  unless  all  of  them  are  met,  this  Court  must 
dismiss  the  petition  for  want  of  jurisdiction.  Nor  is  there  a 
denial  of  due  process  under  a  statutory  scheme  which  merely 
postpones  judicial  review  until  after  an  administrative  regula¬ 
tion  becomes  operative.  Bowles  v.  Willingham,  321  U.  S.  503, 
520;  cf.,  Phillips  v.  Commissioner  oj  Internal  Revenue,  283  U. 
S.  589, 596-597.  The  statutory  scheme  of  the  Natural  Gas  Act 
does  not  deny  judicial  review  of  the  regulations,  only  postpones 
that  determination,  as  we  shall  show. 

Conditions  contemplated  by  Section  19  ( b )  not  met. — Except 
for  the  substitution,  in  the  first  sentence  of  “natural-gas  com¬ 
pany”  for  “licensee  or  public  utility,”  Section  19  (b)  of  the 
Natural  Gas  Act  is  identical  with  Section  313  (b)  of  the  Federal 
Power  Act.  Both  statutes  contain  the  “distinctive  formula¬ 
tion  of  the  conditions  under  which  resort  to  the  courts  may  be 
made.”  Federal  Power  Commission  v.  Pacific  Power  &  Light 
Co.,  307  U.  S.  156,  159.  Those  provisions  for  review  relate 
“to  orders  of  a  definitive  character  dealing  with  the  merits 
of  a  proceeding  before  the  Commission  and  resulting  from  a 
hearing  upon  evidence  and  supported  by  findings  appropriate 
to  the  case.”  Federal  Power  Commission  v.  Metropolitan 
Edison  Co.,  304  U.  S.  375,  384.  Because  of  their  decisive  im¬ 
portance  to  the  question  here,  the  provisions  of  Section  19  (b) 
are  here  set  forth  in  full,  with  portions  meriting  particular 
attention  in  italics: 

Sec.  19  *  *  * 

(b)  Any  party  to  a  proceeding  under  this  act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 

*  Judicial  disregard  of  such  conditions,  like  judicial  interference  with 
the  executive  departments  of  the  government,  would  be  “productive  of  noth¬ 
ing  but  mischief.*'  Decatur  v.  Paulding,  14  Pet  497,  516. 
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proceeding  may  obtain  a  review  of  such  order  in  the  cir¬ 
cuit  court  of  appeals  of  the  United  States  for  any 
circuit  wherein  the  natural-gas  company  to  which  the 
order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set  aside  in 
whole  or  in  part.  A  copy  of  such  petition  shall  forthwith 
be  served  upon  any  member  of  the  Commission  and 
thereupon  the  Commission  shall  certify  and  file  with 
the  court  a  transcript  of  the  record  upon  which  the  order 
complained  of  was  entered.  Upon  the  filing  of  such 
transcript  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order  in  whole  or  in 
part.  No  objection  to  the  order  of  the  Commission 
shall  be  considered  by  the  court  unless  such  objection 
shall  have  been  urged  before  the  Commission  in  the 
application  for  rehearing  unless  there  is  reasonable 
ground  for  failure  so  to  do.  The  finding  of  the  Com¬ 
mission  as  to  the  facts,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive.  If  any  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  failure  to  adduce  such  evidence 
in  the  proceedings  before  the  Commission,  the  court 
may  order  such  additional  evidence  to  be  taken  before 
the  Commission  and  to  be  adduced  upon  the  hearing 
in  such  manner  and  upon  such  terms  and  conditions  as 
to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts  by  reason  of  the  addi¬ 
tional  evidence  so  taken,  and  it  shall  file  with  the  court 
such  modified  or  new  findings,  which  if  supported  by 
substantial  evidence,  shall  be  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside 
of  the  original  order.  The  judgment  and  decree  of  the 
court,  affirming,  modifying,  or  setting  aside,  in  whole  or 
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in  part,  any  such  order  of  the  Commission,  shall  be 
finals  subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari  or  certification  as  pro¬ 
vided  in  sections  239  and  240  of  the  Judicial  Code,  as 
amended  (U.  S.  C.,  title  28,  secs.  346  and  347). 

The  entire  structure  of  Section  19  (b)  evidences  a  careful 
articulation  with  the  numerous  instances  in  which  Congress 
made  a  hearing,  or  opportunity  therefor,  a  mandatory  prerequi¬ 
site  to  Commission  action  {supra,  pp.  20-2$  Thus,  the  “pro¬ 
ceeding”  referred  to  in  Section  19  (b)  is  obviously  one  having 
formal  and  traditional  attributes,  including  a  “hearing”  or 
“opportunity”  therefor.  Such  an  interpretation  is  consistent 
with  the  statute’s  several  other  uses  of  the  term  “proceeding.” 
E.  g.,  Sections  14  (c),“  14  (e),  15  (a),  15  (b),  17  (a)  and  22. 
Similarly,  only  a  “party”  to  such  a  proceeding  may  obtain  re¬ 
view,  not  merely  any  interested  person.  Thus,  aggrievement  of 
an  interested  person  will  not  suffice,  the  right  to  review  being  re¬ 
served  to  a  “party”  who  is  “aggrieved”  by  the  Commission  “or¬ 
der.”  And  it  has  been  settled  that  not  every  Commission 
action  or  order  constitutes  an  “order”  reviewable  under  the 
stipulated  conditions.30  In  addition,  the  direct  relationship  be- 

*  Section  14  (c)  deals  with  Commission  powers  to  administer  oaths, 
subpoena  witnesses,  etc.,  for  the  purpose  of  any  “investigation  or  any  other 
proceeding”  under  the  Act.  While  that  particular  use  of  “proceeding”  com¬ 
prehends  an  “investigation,"  it  does  not  follow  that  the  “proceeding”  con¬ 
templated  by  Section  19  (b)  includes  an  “investigation.”  See  Federal  Power 
Commission  v.  Metropolitan  Edison  Company,  304  U.  S.  375;  Mississippi 
Power  <£  Light  Co.  v.  Federal  Power  Commission,  131  F.  2d  148  (C.  A.  5) ; 
East  Ohio  Gas  Co.  v.  Federal  Power  Commission,  115  F.  2d  385  (C.  A.  6) ; 
and  New  York  State  Natural  Gas  Corp.  v.  Federal  Power  Commission,  where 
the  United  States  Court  of  Appeals  for  the  Second  Circuit,  in  an  unreported 
memorandum  opinion  of  October  28, 1939,  dismissed  a  petition  for  review  of 
a  Commission  order  instituting  an  “investigation”  with  the  following  endorse¬ 
ment  on  the  motion  papers : 

“Petition  for  review  dismissed  on  the  authority  of  Federal  Power  Commit* 
sion  v.  Metropolitan  Edison  Co.,  304  U.  S.  375,  and  Rochester  Telephone 
Company  v.  United  States,  307  U.  S.  125.” 

**  Federal  Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375 
(order  directing  filing  of  information  and  production  of  records) ;  Federal 
Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S.  591,  618-619  (findings 
as  to  lawfulness  of  past  rates) ;  Carolina  Aluminum  Co.  v.  Federal  Power 
Commission,  97  F.  2d  435  (C.  A.  4)  (finding  that  interstate  commerce  would 
be  affected  by  construction  of  proposed  hydroelectric  project) ;  Canadian 
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tween  the  Act’s  numerous  provisions  for  “hearings”  and  the 
review  conditions  of  Section  19  (b)  is  demonstrated  by  that 
Section’s  stipulation  that  “the  finding  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall  be  con¬ 
clusive.”  So  also  as  to  the  Section’s  specification  that  no  ob¬ 
jection  to  an  “order”  may  be  considered  on  review  unless  it 
shall  have  been  urged  before  the  Commission  in  an  “applica¬ 
tion  for  rehearing.”  Indeed,  Section  19  (a)  prohibits  judicial 
review  unless  application  shall  first  have  been  made  to  the 
Commission  for  “rehearing”  on  the  “order.”  Finally,  Section 
19  (b)  provides  that  the  Commission  shall  certify  and  file  with 
the  court  the  “transcript  of  the  record”  on  which  the  “order” 
was  entered.  In  the  context  of  such  distinctive  conditions  for 
review,  “An  order  of  the  Commission  is  analogous  to  the  judg¬ 
ment  of  a  court” — not  the  legislative  function  of  rule  making. 
Carolina  Aluminum  Co.  v.  Federal  Power  Commission,  97  F. 
2d  435, 436  (C.  A.  4). 

By  that  statutory  standard,  the  petition  must  be  measured. 
Here,  no  “hearings”  were  held  prior  to  promulgation  of  the 
regulations,  nor  were  any  required.  No  “proceeding”  of  any 
sort  was  prerequisite  under  the  Natural  Gas  Act.  Nor  did  the 
Administrative  Procedure  Act  require  a  “proceeding”  of  the 
sort  plainly  contemplated  by  Section  19  (b),  only  that  the 
Commission  afford  “interested  persons”  an  opportunity  to 
submit  written  comments.  Even  the  opportunity  for  submis¬ 
sion  of  oral  argument  afforded  by  the  Commission  was  not 
mandatory.  In  short,  mere  issuance  would  have  satisfied  the 
requirements  of  the  Natural  Gas  Act,  and  prior  notice  with 
right  to  comment  in  writing  would  have  satisfied  the  require¬ 
ments  of  the  Administrative  Procedure  Act.  Hence,  there  was 

River  Gas  Co.  v.  Federal  Power  Commission,  110  F.  2d  350  (C.  A.  10),  cert, 
den.  311  U.  S.  683  (order  instituting  investigation) ;  Bast  Ohio  Oas  Co.  v. 
Federal  Power  Commission,  115  F.  2d  385  (C.  A.  6)  (order  instituting  inves¬ 
tigation)  ;  Aluminum  Company  of  America  v.  Federal  Power  Commission, 
76  U.  S.  App.  D.  C.  182, 130  F.  2d  445  (order  denying  request  for  trial  exam¬ 
iner’s  report) ;  Mississippi  Power  <6  Light  Company  v.  Federal  Power  Com¬ 
mission,  131  F.  2d  148  (C.  A.  5)  (order  instituting  investigation) ;  c t, 
Arkansas  Power  <£  Light  Co.  v.  Federal  Power  Commission,  81  U.  S.  App. 
D.  C.  178, 156  F.  2d  821,  reversed  per  curiam,  330  U.  S.  802. 
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no  “evidence,”  no  “transcript  of  the  record,”  “  and  no  “find¬ 
ings”  of  the  sort  contemplated;  none  was  required. 

Against  that  background,  it  is  plain  that  these  legislative 
regulations  cannot  masquerade  as  “orders”  within  the  con¬ 
templation  of  Section  19  (b).  True,  the  petition  in  terms 
seeks  review  of  “Order  No.  144”  and  the  Commission’s  denial  of 
rehearing  thereon.*3  But  the  objections  are  actually  addressed, 
not  to  those  orders,  rather  to  the  regulations  themselves.  The 
label,  of  course,  would  not  be  controlling  in  any  event.**  Pro¬ 
cedural  requirements  of  the  Natural  Gas  Act  would  have  been 
satisfied  if  the  regulations  had  been  promulgated  by  Com¬ 
mission  minute,  or  by  mere  subscription  of  the  approving  sig¬ 
natures  of  the  Commissioners,  instead  of  by  “order.”  And  the 
right  to  prior  notice  and  to  comment  in  writing,  granted  by  the 
Administrative  Procedure  Act,  can  substitute  for  not  one  of 
the  foregoing  missing  links. 

Nor  is  Petitioner  shown  to  be  “aggrieved”  by  the  regula¬ 
tions.  Irrespective  of  whether  the  petition  alleges  grounds 
pointing  to  possible  future  aggrievement,  the  Commission  cer¬ 
tainly  does  not  admit 94  that  future  particular  application  of 

a  The  Commission  here  certified  and  filed  with  the  Court  aU  of  the  mate* 
rials  relevant  to  promulgation  of  the  regulations  as  a  transcript  of  record. 
This  we  deemed  appropriate  to  a  determination  by  this  Court  of  all  issues, 
the  first  of  which  goes  to  the  jurisdiction  of  the  Court  Cf.,  Philadelphia 
Company  v.  Securities  <£  Exchange  Commission,  84  U.  S.  App.  D.  C.  — ,  175  P. 
2d  808,  815.  Whatever  their  appropriate  label,  they  plainly  do  not  consti¬ 
tute  a  “transcript  of  the  record”  within  the  contemplation  of  Section  19  (b). 

”  But  the  mere  fact  that  the  Commission  denies  an  “application  for  re¬ 
hearing”  on  an  action  taken,  as  was  the  case  here  (App.  274-276),  does  not 
mean  that  such  “action”  constitutes  a  renewable  order.  Carolina  Alumi¬ 
num  Co.  v.  Federal  Power  Commission,  97  F.  2d  485,  438  (C.  A.  4). 

"  United  States  v.  New  River  Company,  265  U.  S.  533,  539-541 ;  Powell  v. 
United  States,  300  U.  S.  276,  284-285;  American  Federation  of  Labor  v. 
National  Labor  Relations  Board,  308  U.  S.  401,  408 ;  Columbia  Broadcasting 
.System,  Inc.  v.  United  States,  316  U.  S.  407,  416;  Newport  Electric  Corp.  v. 
Federal  Power  Commission,  97  F.  2d  580,  582  (C.  A.  2). 

**  This  is  one  of  several  differences  between  this  case  and  Columbia  Broad¬ 
casting  System  v.  United  States,  316  U.  S.  407,  413-414.  There,  having  sum¬ 
marized  the  allegations  of  the  complaint  and  pointed  out  that  the  Federal 
Communications  Commission  had  moved  to  dismiss,  the  Supreme  Court 
said  (p.  414) : 

“Accepting  the  allegations  of  the  complaint  as  true,  as  for  present  pur¬ 
poses  we  must,  it  is  evident  that  application  by  the  Commission  of  its  regu- 
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the  regulations  to  Petitioner  will  produce  aggrievement.  Nor 
is  there  any  record  before  this  Court  showing  aggrievement. 
As  we  have  already  shown  (supra,  pp.  24-25),  the  allegations 
are  based  on  matters  of  speculation  and  prematurity.  How,  for 
instance,  can  this  Court  possibly  determine  the  manner  in 
which  the  regulations  would  apply  with  respect  to  Petitioner’s 
numerous  contracts  when  not  one  of  those  contracts  is  before 
the  Court? 

The  foregoing  analysis  finds  abundant  support  in  the  decided 
cases.  For  example,  in  Federal  Power  Commission  v.  Metro¬ 
politan  Edison  Co.,  304  U.  S.  375,  Mr.  Chief  Justice  Hughes 
said  that  the  identical  review  provisions  of  the  Federal  Power 
Act  contemplate  (p.  384) : 

*  *  #  a  case  in  which  the  Commission  has  taken 
evidence  and  made  findings.  Its  findings,  if  supported 
by  evidence,  are  to  be  conclusive.  The  appellate  court 
may  order  additional  evidence  to  be  taken  by  the  Com¬ 
mission  and  the  Commission  may  thereupon  make  modi¬ 
fied  or  new  findings.  The  provision  for  review  thus  re¬ 
lates  to  orders  of  a  definitive  character  dealing  with  the 
merits  of  a  proceeding  before  the  Commission  and  re¬ 
sulting  from  a  hearing  upon  evidence  and  supported  by 
findings  appropriate  to  the  case. 

Because  of  the  unusual  conditions  on  the  right  to  review 
under  Section  19  (b),  our  jurisdictional  question  is  readily 
distinguished  from  those  under  statutes  conferring  different  or 
broader  rights  to  judicial  review.  For  example,  the  review 
provisions  of  the  Federal  Communications  Act  of  1934  (48  Stat. 
1093,  47  U.  S.  C.  402  (a))  incorporated  the  provisions  of  the 
Urgent  Deficiencies  Act  of  1913  (38  Stat.  219,  28  U.  S.  C.  47). 
As  a  result,  orders  of  the  Federal  Communications  Commission 
were,  with  specified  exceptions,  made  reviewable  if  the  com- 

lations  in  accordance  with  their  terms  would  disrupt  appellant’s  broadcasting 
system  and  seriously  disorganize  its  business.” 

And  later,  the  Court  noted  that  the  regulations  “alter  and  affect  ad¬ 
versely  appellant’s  contractual  rights  and  business  relations”  (p.  422). 
Such  was  also  the  effect  of  the  filing  of  a  motion  to  dismiss,  admitting  the 
statutory  requisite  of  aggrievement,  in  American  Sumatra  Tobacco  Corp.  v. 
Securities  &  Exchange  Commission ,  68  App.  D.  C.  77,  80,  93  F.  2d  236,  239. 
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plaint  stated  a  cause  of  action  in  equity.  Columbia  Broadcast¬ 
ing  System,  Inc.  v.  United  States,  316  U.  S.  407,  415.38  Under 
those  review  provisions,  a  divided  Supreme  Court  held  general 
regulations  announcing  agency  policy  reviewable  as  “orders” 
where  their  conceded  effect  was  to  injure  complainant  irrepar¬ 
ably.  Id.,  pp.  413-415.  Likewise  held  reviewable  under  that 
statutory  plan  were  general  regulations  issued  by  the  same 
commission  prescribing  records  and  accounts  to  be  kept  by 
telephone  companies.  American  Telephone  <&  Teleg.  Co.  v. 
United  States,  299  U.  S.  232.  Other  cases  under  the  Urgent 
Deficiencies  Act  illustrating  attacks  upon  “orders”  of  general 
applicability  are:  Interstate  Commerce  Commission  v.  Good¬ 
rich  Transit  Company,  224  U.  S.  194;  Kansas  City  So.  Ry.  v. 
United  States,  231 U.  S.  423;  Assigned  Car  Cases,  274  U.  S.  564; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  United  States,  284  U.  S.  80;  United 
States  v.  Baltimore  &  Ohio  Railroad  Co.,  293  U.  S.  454;  ef., 
Rochester  Telephone  Corp.  v.  United  States,  307  U.  S.  125.36 

But  none  of  those  cases  is  relevant  here.  For  the  measure 
of  the  right  to  review  of  the  order  in  each  is  totally  unlike  the 
prerequisites  of  Section  19  (b).  There,  for  example,  the  right 
was  established  upon  a  statement  of  a  cause  of  action  in  equity. 
But  here,  an  allegation  of  threatened  injury  relates  only  to  a 
determination  of  aggrievement — one  of  a  number  of  conditions 
contemplated  by  Section  19  (b).  Pointed  recognition  of  these 
differences  appeared  in  Federal  Power  Commission  v.  Pacific 
Power  &  Light  Co.,  307  U.  S.  156,  where  the  Supreme  Court 
said  (p.  159) : 

If  the  Federal  Power  Act  had  formally  taken  over  the 
statutory  provisions  of  the  Urgent  Deficiencies  Act  per¬ 
taining  to  review  of  orders  of  the  Interstate  Commerce 
Commission,  the  decision  in  Rochester  Telephone  Corp. 
v.  United  States,  ante,  p.  125,  would  dispose  of  this  case 

*  See,  also,  Scripps-Howard  Radio  v.  Federal  Communications  Commis¬ 
sion,  316  U.  S.  4,  7. 

**Cf.,  Social  Security  Board  v.  Nierotko,  327  U.  S.  358,  dealing  with  an 
agency  determination,  based  on  its  statutory  interpretation  which  the 
Court  held  unsound,  under  review  provisions  specifically  reserving  the 
validity  of  regulations  for  judicial  determination. 
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and  sustain  the  assumption  of  jurisdiction  below.  But 
the  Power  Act  contains  a  distinctive  formulation  of  the 
conditions  under  which  resort  to  the  courts  may  be  made 
and  Congress  determines  the  scope  of  jurisdiction  of  the 
lower  federal  courts. 

Similarly,  this  Court  has  recognized  the  necessity  for  con¬ 
formance  with  prescribed  conditions  on  review  like  those  of 
Section  19  (b ) .  American  Sumatra  Tobacco  Corp.  v.  Securities 
<k  Exchange  Commission,  68  App.  D.  C.  77,  93  F.  2d  236. 
There,  under  review  provisions  of  the  Securities  Exchange  Act 
of  1934,  which  are  similar  to  Section  19  (b),37  petitioners  sought 
review  of  an  order  by  the  Securities  and  Exchange  Commis¬ 
sion  denying  their  request  for  confidential  treatment  of  in¬ 
formation  furnished  in  an  application  for  registration  of  secu¬ 
rities.  The  Commission  moved  to  dismiss,  contending  that 
although  it  had  granted  a  “hearing”  none  was  required  under 
the  statute  and  that  there  was  thus  no  “transcript  of  the  record.” 
Under  the  pleadings,  it  was  admitted  that  petitioners  were 
“persons  aggrieved”  by  the  Commission’s  “order”  in  a  “pro¬ 
ceeding”  to  which  petitioners  were  “parties.”  Contrary  to 
the  Commission’s  contention,  this  Court  concluded  that  a 
proper  construction  of  the  statute  made  a  “hearing”  prerequi¬ 
site  to  the  order  entered  by  the  Commission  (p.  80),  and  that, 
under  such  a  construction,  there  would  be  “a  record,  and  suffi¬ 
cient  evidence  upon  which  to  test  the  conclusion  reached” 
(p.  82).  Thus,  this  Court  found  present  all  of  the  jurisdic¬ 
tional  prerequisites  to  reviewability.8*  Likewise,  in  PMLadel- 

m  Act  of  Jane  6, 1834,  48  Stat.  881,  901, 15  TJ.  S.  C.  78a,  78y  (a). 

"Note  should  also  be  made  of  the  significance  attached  by  this  Court  to 
the  difference  between  the  facts  Involved  In  the  American  Sumatra  case  and 
situations  exemplified  by  the  case  here.  There,  the  admitted  facts  show 
that  the  agency  action  was  "of  a  judicial  nature"  (p.  82).  An  even  more 
Important  difference  was  the  fact  that  denial  of  review  would  have  left  the 
petitioners  without  judicial  review  under  the  statutory  scheme  (p.  80). 
Likewise,  the  agency  action  there  operated  "particularly  rather  than  gen¬ 
erally,"  and  thus  was  unlike  the  administrative  ruling  involved  in  Third 
Ave.  Ry.  Co.  v.  Securities  «£  Exchange  Commission,  85  F.  2d  914,  where  the 
Court  of  Appeals  for  the  Second  Circuit,  in  a  per  curiam  decision,  dismissed 
for  want  of  jurisdiction  a  petition  for  review  of  a  denial  by  the  Securities 
and  Exchange  Commission  of  the  petitioner’s  request  for  an  exception  to 
an  administrative  ruling  of  general  applicability,  on  the  ground  that  there 
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phia  Company  v.  Securities  <&  Exchange  Commission,  32  U.  S. 
App.  D.  C.  335,  164  F.  2d  889,  cert,  den.,  333  U.  S.  828,  this 
Court  applied  the  very  construction  of  review  provisions  like 
those  in  Section  19  (b),  which  we  now  urge.88  So  also  in  Mal¬ 
lory  Coal  Co.  v.  National  Bituminous  Coal  Com’n,  69  App.  D.  C. 
166, 99  F.  2d  399. 

Thus,  judicial  decisions  and  the  statutory  language  show 
that  the  distinctive  conditions  of  Section  19  (b)  are  not  met 
here. 

Administrative  Procedure  Act  does  not  confer  jurisdiction 
upon  this  Court  to  entertain  the  petition. — At  the  outset,  it  is 
noted  that  Petitioner  seeks  support  in  Section  10  of  the  Admin¬ 
istrative  Procedure  Act  only  in  furtherance  of  its  insupportable 
conclusion  that  the  regulations  under  attack  constitute  an  ad¬ 
judication  immediately  impairing  its  existing  contracts  and 
proscribing  certain  future  contracts  (Pet.  Br.  31-37) .  We  have 
shown  this  assumption  to  be  without  warrant  because  based 
on  speculation  and  prematurity  (supra,  pp.  24-25).  But  even 


had  been  no  “proceeding”  of  the  sort  presupposed  by  the  review  provisions 
of  the  Securities  Exchange  Act  of  1934. 

“While  the  construction  is  the  same,  differences  in  facts  dictate  dif¬ 
ferent  results.  There,  petitioner  sought  review  under  the  provisions  of  the 
Securities  Exchange  Act  of  1934,  of  a  Commission  rule  phrased  to  apply 
generally  and  purportedly  adopted  under  the  Commission’s  rule-making 
authority.  This  Court,  citing  its  decision  in  the  American  Sumatra  case, 
observed  that  the  relevant  facts  set  forth  in  the  petition  were  admitted  by 
the  Commission’s  motion  to  dismiss,  or  were  stated  in  the  petitioner’s  brief 
and  treated  as  true,  or  not  denied  in  the  Commission’s  brief.  Examining 
those  facts,  the  Court  said  that  it  appears  that  “the  impact  of  the  revocatory 
action  of  the  Commission  in  the  instant  case  is  directed  to  and  affects  only” 
the  petitioner  (p.  346),  and  that  the  Commission’s  own  rules  recognized  the 
“adjudicatory  quality”  of  the  action  involved  and  its  finality  (p.  347). 
These  things  being  so,  the  agency  action  could  properly  be  taken  only  after 
notice  and  opportunity  for  “hearing.”  And  since  the  admitted  facts  showed 
that  petitioners  were  “parties”  “aggrieved”  by  a  Commission  “order,”  all 
of  the  statutory  prescriptions  for  reviewabflity  were  present.  The  Commis¬ 
sion’s  motion  was,  therefore,  dismissed. 

The  foregoing  analysis  is  confirmed  by  the  subsequent  decision  of  this 
Court  in  Philadelphia  Co.  v.  Securities  <£  Ewehange  Commission,  84  U.  S. 
App.  D.  C.,  175  F.  2d  808,  cert,  granted  and  judgment  vacated;  387  U.  3.  7d. 
This  Court  held  that  petitioner  had  not  been  accorded  a  “hearing”  appro¬ 
priate  to  the  adjudicatory  nature  of  the  order,  and  that  such  hearing 
should  be,  as  contemplated  by  the  review  provisions  of  the  statute,  one 
“conducted  in  a  manner  appropriate  for  adjudicatory  action  (p.  817).” 
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if  Petitioner  were  not  thus  confined  to  its  arguments  briefed,40 
there  is  no  aid  for  Petitioner’s  position  in  Section  10  of  the 
Administrative  Procedure  Act. 

That  Section  deals  with  “Judicial  Review”  and  begins,  “Ex¬ 
cept  so  far  as  (1)  statutes  preclude  judicial  review  or  (2) 

agency  action  is  by  law  committed  to  agency  discretion - 

By  that  language,  Congress  provided  “for  a  dovetailing  of  the 
general  provisions  of  the  Administrative  Procedure  Act  with 
the  particular  statutory  provisions  which  the  Congress  has 
moulded  for  special  situations.” 41  Here,  the  provision  moulded 
by  Congress  is  Section  19  (b)  of  the  Natural  Gas  Act,  and  pro¬ 
visions  of  Section  10  of  the  Administrative  Procedure  Act  show 
an  intent  not  to  alter  the  review  scheme  of  the  Natural  Gas 
Act.4* 

Thus,  subsection  (a),  dealing  with  “Right  of  Review,”  pro¬ 
vides  that  “Any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such  action 
within  the  meaning  of  any  relevant  statute,  shall  be  entitled 
to  judicial  review  thereof.”  While  the  phrase  “suffering  legal 
wrong”  is  somewhat  nebulous,  the  legislative  history  shows  that 
the  wrong  must  be  such  “as  particular  statutes  and  the  courts 
have  recognized  as  constituting  ground  for  judicial  review.” 48 
Accordingly,  there  results  no  expansion  of  Petitioner’s  rights. 

Subsection  (b)  concerns  “Forms  and  Venue  of  Action.”  Both 
the  language  and  history  of  the  provisions  respecting  venue 
show  no  intent  to  alter  venue  provisions  under  existing  law.44 
The  provision  respecting  form  of  action  does  not  remotely  sug¬ 
gest  a  change  of  the  conditions  on  the  right  to  review  under 
Section  19  (b)  of  the  Natural  Gas  Act.  Subsection  (b)  also 

•See,  supra,  p.  24,  fn.  22. 

“Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947) 
Pl  95. 

•  Section  10  merely  restates  the  existing  law  as  to  judicial  review.  Ad¬ 
ministrative  Procedure  Act— Legislative  History,  Sen.  Doc.  No.  248,  79th 
Cong^  2nd  Sess.,  415;  Olin  Industries,  Inc.,  v.  N.  L.R.B.,  72  F.  Sapp.  225, 228 
(D.  C.  Mass.) ;  Transamerica  Corp.  v.  McCabe,  80  F.  Supp.  704,  707  (D.  C. 
D.  C.) ;  Tung  Sking  v.  Zimmerman,  85  F.  Supp.  270  (D.  C.  Pa.). 

“Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947), 
p.  96  and  legislative  history  references  there  cited. 

“/A,  p.  96;  Administrative  Procedure  Act — Legislative  History,  Sen.  Doc. 
No.  248, 79th  Cong.,  2d  Sess.,  p.  276. 
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provides  that,  “Agency  action  shall  be  subject  to  judicial  review- 
in  civil  or  criminal  proceedings  for  judicial  enforcement  except 
to  the  extent  that  prior,  adequate,  and  exclusive  opportunity 
for  such  review  is  provided  by  law.”  Thus,  Petitioner,  prema¬ 
turely  seeking  review  in  this  Court,  may  properly  contest  the 
validity  of  the  Commission’s  regulations  if  and  when  enforce¬ 
ment  proceedings  be  brought  against  it  (see,  infra ,  pp.  39-40). 
For  the  Natural  Gas  Act  patently  contemplates  that  result. 
The  situation  here  is  thus  unlike  that  presented  in  United 
{States  v.  Ruzicka,  329  U.  S.  287,  where  the  right  to  contest  the 
validity  of  regulations  in  enforcement  proceedings  was  denied 
on  the  ground  that  the  statutory  context  precluded  such  a 
challenge,  since  other  means  for  judicial  review  were  expressly 
provided.45 

While  subsection  (c)  dealing  with  “Reviewable  Acts”  in¬ 
volves  “no  departure  from  the  usual  and  well  understood  rules 
of  procedure  in  this  field,” 45  one  portion  merits  especial  notice. 
That  part  provides  that  “Every  agency  action  made  review- 
able  by  statute  and  every  final  agency  action  for  which  there 
is  no  other  adequate  remedy  in  any  court  shall  be  subject  to 
judicial  review.”  Since  “agency  action”  is  defined  to  include 
“rule”  (Section  2  (g)),  it  might  be  argued  that  subsection  (c) 
provides  for  direct  judicial  review  of  all  rules.  But  numerous 
statutes,  like  the  Natural  Gas  Act,  empower  administrative 
agencies  to  make  implementing  rules  of  general  applicability. 
“The  validity  of  such  rules  has  generally  been  open  to  challenge 
in  proceedings  for  their  enforcement.” 4T  Since  the  legislative 
history  shows  clearly  that  subsection  (c),  while  “technical,” 
involves  “no  departure  from  the  usual  and  well-understood 
rules  of  procedure  in  this  field#” 48  The  suggested  argument 
obviously  has  no  force.  And  even  if  the  regulations  here  were 
thus  made  reviewable,  this  Court  would  still  lack  jurisdiction. 

The  provisions  of  subsection  (d)  concern  “Interim  Relief.” 
While  they  vest  certain  powers  in  the  “reviewing  court”  to  stay 

*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947) 
pp.  99—101. 

44  Id.,  p.  101. 

"Id.,  p.  102. 

a  Administrative  Procedure  Act— Legislative  History,  Sen.  Doc.  No.  248, 
79th  Cong.,  2d  Sess.,  p.  369 ;  92  Cong.  Rec.  5654. 
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agency  action,  that  court  can  only  be  one  “which  has  obtained 
jurisdiction  to  review  the  final  agency  action  in  accordance 
with  subsections  (b)  and  (c)  and  the  applicable  provisions  of 
particular  statutes.” 49  Therefore,  as  we  have  suggested,  be¬ 
fore  (supra,  pp.  15-16,  fn.  10),  this  Court  was  without  juris¬ 
diction  to  grant  the  stay  ordered  on  February  28, 1949. 

It  follows,  then,  that  Section  10  of  the  Administrative  Pro¬ 
cedure  Act  does  not  enlarge  or  alter  Petitioner’s  right  to  judicial 
review.  Nor  does  that  Section  confer  any  jurisdiction  upon 
this  Court.  Its  provisions  have  possible  relevancy  here  only 
if  there  is  presented  a  petition  to  review  an  “order”  contem¬ 
plated  by  Section  19  (b)  of  the  Natural  Gas  Act.  Such  is  not 
the  case  here.  The  provisions  respecting  “Scope  of  Review” 
in  subsection  10  (e )  of  the  Administrative  Procedure  Act  ac¬ 
cordingly  require  no  comment. 

Administrative  remedy  not  exhausted. — Even  where  the 
regulations  make  express  provision  for  specified  exceptions,  Pe¬ 
titioner  has  not  sought  exemption  thereunder,  resting  here  upon 
a  conjectural  denial  of  the  applicability  of  the  provision  (Pet. 
Br.  35,  fn.  35).  The  failure  to  exhaust  that  possible  remedy, 
of  course,  comes  within  the  condemnation  of  the  rule  of  Myers 
v.  Bethlehem  Shipbuilding  Corporation,  303  U.  S.  41 ;  Macavley 
v.  Waterman  S.  S.  Corp.,  327  U.  S.  540 ;  Federal  Power  Commis¬ 
sion  v.  Arkansas  Power  &  Light  Co.,  330  U.  S.  802,  reversing 
per  curiam,  81  U.  S.  App.  D.  C.  178,  156  F.  2d  821 ;  see,  also, 
Securities  <fc  Exchange  Commission  v.  Otis  &  Co.,  —  U.  S.  — , 
No.  244,  October  Term,  1949,  decided  per  curiam,  October  17, 
1949.  It  cannot  be  said  that  Petitioner  has  suffered  aggrieve- 
ment  until  after  application  for  and  denial  of  an  exception.80 
Moreover,  Petitioner’s  failure  to  seek  exception  also  overlooks 
the  authority  of  the  Commission  to  amend  its  regulations  upon 

*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947)  F 
p.  106;  Avon  Dairy  Company  v.  Bitoman,  69  F.  Supp.  500  (D.  C.  Ohio) ; 
cfL,  Federal  Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375, 
383. 

mCt.  United  States  v.  Los  Angeles  d  Salt  Lake  Railroad  Co.,  273  U.  S. 
299,  309,  311;  Federal  Power  Commission  v.  Metropolitan  Edison  Co.,  304 
U.  S.  375;  Rochester  Telephone  Corp.  v.  United  States,  307  U.  S.  125; 
Employers  Group,  etc.  v.  National  War  Labor  Board,  79  U.  S.  App.  D.  O., 
105, 143  F.  2d  145,  cert,  den.,  323  U.  S.  735. 
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a  showing  that  a  particular  case  warrants  an  exception  appro¬ 
priate  under  the  requirements  of  the  statute.  Cf.,  Federal  Ra¬ 
dio  Commission  v.  Nelson  Bros.  Bond  <fc  Mortgage  Co.,  289 
U.  S.  266,  285. 

Regulations  reviewable  in  proper  proceeding. — We  do  not 
contend  that  the  regulations  are  beyond  judicial  scrutiny.  On 
the  contrary,  the  Natural  Gas  Act  permits  other  ways  whereby 
Petitioner  could  properly  contest  their  validity.  Moreover,  the 
regulations  are  not  self-executory,  and  if  enforcement  proceed¬ 
ings  be  instituted,  Petitioner  in  defending  may  contest  their 
validity.  Thus,  opportunity  for  judicial  review  is  guaranteed. 

For  example,  Petitioner  cannot — except  by  such  speculation 
as  its  brief  indulges — predetermine  the  action  of  the  Commis¬ 
sion  in  interpreting  and  applying  the  regulations  as  they  relate 
to  its  contracts.  To  ascertain  the  Commission’s  position,  Peti¬ 
tioner  could  file  its  rate  schedules  and  conduct  its  operations 
in  accordance  with  its  understanding  of  the  regulations,  to  the 
extent  that  Petitioner  deems  them  valid  under  the  Act.  If  it 
should  then  appear  to  the  Commission  that  such  filings  and 
conduct  were  contrary  to  the  requirements  of  the  regulations 
and  the  Act,  it  could  set  the  matter  for  hearing,  ordering  Peti¬ 
tioner  to  show  cause  why  it  should  not  be  directed  to  comply. 
Such  a  proceeding  could  result  in  an  “order”  reviewable  under 
Section  19  (b).“ 

Furthermore,  if  Petitioner  deems  the  regulations  invalid,  it 
may  refuse  to  comply.  They  are  not  self-executory.  Nor  does 
the  Act  confer  authority  upon  the  Commission  to  enforce  them 
save  by  application  to  the  proper  United  States  District  Court 
(Section  20) .  Upon  such  an  application  for  enforcement,  Peti¬ 
tioner  would  have  “full  opportunity”  to  contest  the  validity 
of  the  regulations.  Federal  Power  Commission  v.  Metropoli¬ 
tan  Edison  Co.,  304  U.  S.  375,  386-387;  Jones  v.  Securities  & 
Exchange  Commission,  298  U.  S.  1, 14.“  Indeed,  the  validity 
of  rules  of  general  applicability,  which  a  number  of  adminis- 

“  Cf.,  'Northwestern  Electric  Co.  v.  Federal  Power  Commission,  125  P.  2d 
882,  883-884  (C.  A.  9),  affirmed,  321  U.  S.  119. 

°  See,  also.  East  Ohio  Oas  Co.  v.  Federal  Power  Commission,  115  P.  2d  385, 
889  (C.  A.  6) ;  Peoples  "Natural  Oas  Co.  v.  Federal  Power  Commission, 
75  U.  S.  App.  D.  C.,  235,  239,  127  P.  2d  153,  157,  cert  den.,  316  U.  S.  700; 
Mississippi  Power  &  Light  Co.  v.  Slaff,  131  P.  2d  148, 150  (C.  A.  5). 
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trative  agencies  are  empowered  to  issue  under  statutory  author¬ 
ity  like  that  in  the  Natural  Gas  Act,  has  generally  been  open 
to  challenge  in  proceedings  for  their  enforcement.5* 

Nor  is  doubt  cast  upon  such  a  view  of  the  statutory  scheme 
for  judicial  review  in  the  Natural  Gas  Act  by  the  presence  of 
Section  21  (b)  which  provides  that  “Any  person  who  willfully 
and  knowingly  violates  any  *  *  *  regulation  *  *  * 
imposed  by  the  Commission  *  *  *  shall  *  *  *  be 
punished  upon  conviction  thereof  by  a  fine  of  not  exceeding 
$500  for  each  and  every  day  during  which  such  offense  occurs.” 
A  total  answer  to  such  a  suggestion  was  furnished  in  Federal 
Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375. 
Referring  to  Section  307  (c)  of  the  Federal  Power  Act,  provid¬ 
ing  that  any  person  who  willfully  fails  or  refuses  to  attend  and 
testify,  or  produce  books  and  papers,  in  obedience  to  a  subpoena 
of  the  Commission,  shall  be  subject  to  a  fine  of  not  more  than 
$1,000  or  to  imprisonment  not  more  than  one  year,  or  both, 
Mr.  Chief  Justice  Hughes  there  said  (p.  387) : 

The  qualification  that  the  refusal  must  be  “willful”  fully 
protects  one  whose  refusal  is  made  in  good  faith  and 
upon  grounds  which  entitle  him  to  the  judgment  of  the 
court  before  obedience  is  compelled. 

Conclusions  as  to  reviewability. — From  what  has  been  said, 
it  follows  that  the  Commission  did  more  than  meet  the  pro¬ 
cedural  requirements  of  the  Natural  Gas  Act  and  the  Adminis¬ 
trative  Procedure  Act.  Under  neither  was  a  “hearing”  pre¬ 
requisite.  None  of  the  several  conditions  for  review  contained 
in  Section  19  (b)’s  distinctive  formulation  is  satisfied.  On  the 
other  hand,  the  statute  does  afford  proper  means  for  judicial 
review  which  Petitioner  seeks  to  accelerate  through  its  pre¬ 
mature  petition  to  this  Court.  To  sustain  Petitioner’s  assump¬ 
tion  as  to  this  Court’s  jurisdiction,  therefore,  it  is  necessary  for 
the  Court  to  require  a  “hearing,”  where  neither  the  Constitu¬ 
tion  nor  Congress  did  so  expressly  or  impliedly.54 

In  such  circumstances,  the  petition  must  be  dismissed. 

■Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947) 
p.  102 ;  see,  also,  pp.  31-35, 99-100. 

■  “We  are  not  discussing  the  desirability  of  a  hearing.  We  are  concerned 
only  with  whether  a  hearing  was  required.  Courts  are  without  power  to  re* 
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II 

Assuming  arguendo  that  this  Court  has  jurisdiction,  the  regu¬ 
lations  are  reasonable  and  necessary  or  appropriate  to  carry 
out  the  provisions  of  the  Natural  Gas  Act,  and  do  not  impair 
petitioner’s  existing  contracts  or  unlawfully  restrict  peti¬ 
tioner’s  future  freedom  of  contract 

We  have  already  shown  that  the  Commission  did  more  than 
meet  all  of  the  procedural  requirements  of  the  Natural  Gas 
Act  and  the  Administrative  Procedure  Act  {supra,  pp.  16-26). 
Without  conceding  the  Court’s  jurisdiction,  we  shall  show  that 
the  regulations  are  reasonable  and  necessary  or  appropriate  to 
carry  out  the  provisions  of  the  Natural  Gas  Act.  Determina¬ 
tion  of  whether  that  is  true  delimits  the  proper  scope  of  review, 
assuming  reviewability.  For  purposes  of  such  determination, 
the  Court  could  properly  do  no  more  than  examine  the  regula¬ 
tions  against  the  background  of  the  Act.  In  addition,  there  is 
no  “evidence,”  since  there  was  no  “hearing”  held  or  required. 
On  the  other  hand,  should  the  Court  take  the  view,  which  we 
deem  unsound,  that  evidentiary  resort  may  properly  be  made 
to  the  materials  certified  here  as  “a  transcript  of  the  record,” 
we  shall  show  that  the  regulations  neither  impair  Petitioner’s 
existing  contracts  nor  unlawfully  restrict  its  future  freedom  of 
contract.  To  make  this  second  argument,  of  course,  we  must  for 
its  sake  assume  certain  facts  respecting  Petitioner’s  contracts 
and  operations. 

A.  The  regulations  are  reasonable  and  necessary  or  appropriate  to  carry 
out  the  provisions  of  the  Natural  Gas  Act 

Even  a  cursory  examination  of  the  statutory  scheme  as  to 
rates  suffices  to  show  that  the  requirements  of  Section  4  (c),  re¬ 
quire  a  hearing  in  an  administrative  proceeding  unless  a  hearing  is  required 
by  the  Constitution,  a  statute,  a  valid  administrative  regulation,  or  a 
binding  contractual  agreement.  No  matter  how  desirable  a  hearing  may 
be  In  the  premises,  or  how  greatly  a  hearing  might  facilitate  sound  disposi¬ 
tion  of  a  controversy,  the  courts  cannot  compel  it,  unless  there  be  some 
requirement  for  it  other  than  the  court’s  own  view.  The  courts  cannot 
require  an  administrative  agency  to  do  that  which  is  merely  patently 
desirable.  They  can  require  only  that  the  agency  comply  with  the  Con¬ 
stitution,  the  statutes,  and  its  legal  obligations”  (Prettyman,  J.,  with  whom 
Edgerton,  J.,  concurred,  dissenting  in  WJR  v.  Federal  Communications 
Commission,  84  U.  S.  App.  D.  C.— ,  174  F.  2d  226,  244,  reversed,  337  U.  S. 
265). 
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specting  initial  filings,  and  those  of  Section  4  (d),  concerning 
notice  of  changes  to  the  Commission  and  to  the  public,  are  de¬ 
signed,  among  other  things:  to  aid  in  insuring  observance  by 
natural-gas  companies  of  Section  4  (a)’s  requirement  that  rates 
be  just  and  reasonable ;  to  implement  Section  4  (b)’s  prohibition 
against  undue  preference  and  unreasonable  difference  in  rates; 
to  enable  the  Commission  more  effectively  to  exercise  its  au¬ 
thority  under  Section  4  (e)  to  suspend  the  operation  of  changes 
in  rates  pending  inquiry  into  their  reasonableness;  and  to  en¬ 
able  more  efficient  performance  by  the  Commission  of  its  duties 
under  Sections  4  (e)  and  5  (a),  upon  its  own  motion  or  upon 
complaint,  to  hold  hearings  respecting  the  reasonableness  of 
proposed  or  effective  rates  and  thereafter  to  fix  just  and  reason¬ 
able  rates.  Obviously,  unless  accomplishment  of  these  impor¬ 
tant  purposes  is  to  be  impeded,  or  largely  fail,  regulations  gov¬ 
erning  the  form  and  composition  of  rate  schedules  must  enable 
a  ready  location  of  the  rate,  and  determination  of  what  the  rate 
in  fact  is. 

Necessity  for  amendments. — A  more  detailed  statement  of 
the  following  facts  appears  supra,  pp.  2-3:  Natural-gas  compa¬ 
nies  had  no  rate  schedules  generally  applicable  to  stated  classi¬ 
fications  of  service  at  the  time  of  the  Act’s  passage.  Individual 
contracts  of  sale  greatly  varied  in  form  and  content.  The  pro¬ 
visional  regulations,  issued  promptly  after  the  Act’s  enact¬ 
ment,  permitted  the  filing  of  contracts  as  rate  schedules.  That 
permission,  in  today’s  dim  light  upon  events  eleven  years  past, 
may  appear  to  have  opened  Pandora’s  box.  But  its  salutary 
purpose  was  the  early  establishment  of  legal  rates  under  the 
scheme  of  the  Act  (App.  228).  In  any  event,  it  has  been  judi¬ 
cially  deemed  warranted.  Mississippi  River  Fuel  Corp.  v.  Fed¬ 
eral  Power  Commission ,  121  F.  2d  159,  164  (C.  A.  8). 55 

Unlimited  supplementation  of  contracts  filed  as  rate  sched¬ 
ules,  and  the  filing  of  new  contracts  added  further  complexity 
to  the  confusing  situation.  Admittedly,  it  was  often  difficult 
both  to  find  the  rate  and  determine  what  the  rate  was.  And 

“  Cf.,  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  where  there  was 
no  provision  for  filing  contracts.  See,  also,  Penna.  R.  R.  Co.  v.  International 
Coal  Con  230  U.  a  184. 


43 


it  was  difficult,  if  not  at  times  impossible,  to  make  a  comparison 
of  a  natural-gas  company’s  rates  to  purchasers  in  the  same 
classification. 

The  Commission  recognized  the  inherent  disadvantages  of 
the  system,  and  in  August  1940  initiated  corrective  action  by 
distributing  a  draft  of  “Tentative  Instructions  for  Preparing 
and  Filing  FPC  Gas  Schedules.”  Intervention  of  the  war 
emergency  resulted  in  postponement  of  the  task  until  the 
taking  of  the  steps  leading  to  promulgation  of  the  amendatory 
regulations  under  attack. 

In  the  interim,  however,  a  number  of  natural-gas  companies,, 
working  with  the  Commission  staff,  voluntarily  revised  their 
rate  schedules  and  filed  simplified  tariffs  like  those  prescribed 
by  the  new  regulations.  Before  that  conversion,  these  com¬ 
panies  had  on  file  398  schedules  consisting  of  about  7,000  pages. 
The  substituted  tariffs  comprised  only  388  pages.  Under  those 
tariffs,  the  sales  of  natural  gas  made  represented  about  50% 
of  the  total  volume  of  sales  of  all  companies  reporting  to  the 
Commission,  and  accounted  for  more  than  50%  of  total  revenue 
derived  from  sales  subject  to  the  Commission’s  jurisdiction 
(App.  228).  On  the  other  hand,  before  the  new  regulations, 
92  other  natural-gas  companies  had  523  contracts  on  file  as 
rate  schedules,  with  1,606  supplements  or  exhibits — a  total  of 
2,129  instruments.8* 

The  new  regulations. — Section  4  (c)  of  the  Act  provides  that 
the  Commission  may  prescribe  regulations  governing  the  filing 
of,  and  may  designate  the  time  and  form  in  which  natural-gas 
companies  shall  file  with  the  Commission: 

schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions,  affecting  such  rates  and  charges,  together  with  all 
contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services. 

"  See  Exhibit  No.  1  to  “Objections  of  Respondent  to  Motion  for  Stay," 
filed  in  this  cause. 
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Ancillary  authority  is  contained  in  Section  16  for  the  Com¬ 
mission  to  issue  regulations  “necessary  or  appropriate  to  carry 
out  the  provisions”  of  the  Act.  Our  purpose  here  is  to  show 
that  the  particular  regulations  selected  by  Petitioner  for  attack 
(supra,  pp.  7-10)  are  reasonable  and  necessary  or  appropriate. 
To  that  end,  the  regulations  may,  and  need  only  be  silhouetted 
against  the  requirements  and  purposes  of  the  statute,  discussed 
above. 

Petitioner’s  principal  objection 57  centers  around  the  require¬ 
ments  as  to  “Statement  of  Rate”  in  Section  154.38  (d),  which, 
with  two  exceptions  discussed  below,  provides  that  “all  rates 
shall  be  clearly  stated  in  cents  or  in  dollars  and  cents  per  unit” 
(supra,  pp.^M)  •  So  long  as  money  is  our  medium  of  exchange, 
such  a  provision  is  not  only  reasonable  and  appropriate,  but 
also,  as  a  general  requirement,  is  actually  necessary  effectively 
to  carry  out  the  provisions  of  the  Act  summarized  above. 
Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467; 
Chicago,  I.  &  L.  R.  Co.  v.  United  States,  219  U.  S.  486;  Penna. 
R.  R.  Co.  v.  International  Coal  Co.,  230  U.  S.  184,  196-197.“ 

One  exception  from  the  foregoing  requirement  is  provided 
by  Section  154.82,  dealing  with  the  “Requirement  for  Restate¬ 
ment”  of  filed  rates  (supra,  p.  9).  Recognizing  that  it  had 
long  permitted  the  filing  of  contracts  as  rate  schedules,  and  the 
further  fact  that  it  was  powerless  under  the  Act  to  order  a 
change  in  price  provisions  except  after  a  hearing  (Secs.  4  (e) 
and  5  (a)),  the  Commission  provided  by  Section  154.82  that, 
in  the  case  of  rate  schedules  then  on  file  with  “price  provisions 
which  cannot  be  restated  in  cents  or  in  dollars  and  cents  per 

"Pet  Br.  24-26. 

"  The  term  “rate”  has  been  held  to  mean  price  as  measured  by  a  specified 
unit  ( Lenawee  County  Gas  <t  Electric  Co.  v.  City  of  Adrian,  209  Mich.  52, 
178  N.  W.  590,  592 ;  City  of  Detroit  v.  Public  Utilities  Commission,  288  Mich. 
267,  286  N.  W.  368,  373),  or  the  net  amount  received  from  the  purchaser  and 
retained  by  the  seller  ( United  States  v.  Chicago  <£  A.  Ry.  Co.,  148  F.  646,  647 
(D.  C.  Ill.),  affirmed,  21 2  U.  S.  563 ;  Great  Northern  Ry.  Co.  v.  Armour  <£  Co., 
26  F.  Supp.  964,  967  (D.  C.  Ill.) ;  Federal  Gravel  Co.  v.  Detroit  <t  M.  Ry.  Co., 
24 8  Mich.  49,  226  N.  W.  677,  679 ;  Elliott  v.  Empire  Natural  Gas  Co.,  123  Kan. 
558,  256  P.  114, 117 ;  Union  Light,  Beat  d  Power  Co.  v.  City  of  Ft.  Thomas, 
261  Ky.  100, 87  S.  W.  2d  103, 105 ;  cf.,  Clark  v.  Southern  Ry.  Co.,  69  Ind.  App. 
697, 119  N.  E.  539,  542-543). 
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unit  ♦  *  *  without  effecting  a  change  in  rates,”  such  rate 
schedules  “may  be  retained  in  effect  without  change.” 

Harmonizing  with  the  foregoing  exception  are  the  provisions 
of  Section  154.85,  concerning  “Status  of  Contracts  Filed  as 
Rate  Schedule  and  Restated ”  (supra,  pp.  9-10).  Apart  from 
the  regulations,  the  Act  of  course  prohibits  changes  except  in  ac¬ 
cordance  with  the  provisions  of  its  Section  4,  which  accords 
to  a  natural-gas  company  the  right  to  propose  changes.  To 
assure  that  the  restatement  requirement  not  be  construed  of 
itself  to  compel  a  change,  the  Commission  provided  in  Section 
154.85  that  each  contract  then  on  file  as  an  effective  rate 
schedule  “may  be  continued  in  effect.”  Furthermore,  recog¬ 
nizing  that  a  natural-gas  company  could,  simultaneously  with 
restatement  and  conversion  to  a  tariff  form  of  filing,  propose 
a  change  in  a  rate  specified  in  a  contract  theretofore  filed  as  a 
rate  schedule  and  that  such  contract  be  left  unaltered  save  only 
as  it  would  be  superseded  by  or  in  conflict  with  the  rate  when 
changed,  the  Commission  also  provided  in  Section  154.85  that 
such  a  contract,  when  continued  in  effect: 

shall  be  considered  as  an  executed  service  agreement 
to  the  extent  that  the  provisions  thereof  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff,  until  such  contract  expires  by  its 
presently  provided  terms  or  is  replaced  by  an  executed 
service  agreement  in  a  form  contained  in  the  Tariff: 
Provided,  however,  that  the  natural-gas  company,  con¬ 
current  with  the  filing  of  the  Tariff,  shall  submit,  for 
insertion  in  front  of  each  such  contract,  a  statement 
identifying  the  provisions  thereof  which  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff  and  which  are  to  remain  in  effect. 

The  requirements  of  Section  154.85  are  subject  to  a  further 
proviso  “that  agreements  intended  to  effect  a  change  or  amend¬ 
ment  in  such  contract  may  be  made  only  by  the  execution 
of  a  form  of  service  agreement  contained  in  the  Tariff.”  Thus, 
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the  former  confusing  practice  of  unlimited  supplementation 
was  prohibited.  In  harmony  with  that  proviso,  Section  154.63 
(e)  requires  that  “Agreements  intended  to  effect  a  change  or 
revision  of  an  executed  service  agreement  shall  be  in  the  form 
of  a  superseding  executed  service  agreement  only.  Service 
agreements  shall  not  contain  any  supplements.”  Petitioner 
mentions  a  situation  which  illustrates  the  complication  in  filing 
and  posting  sought  to  be  corrected,  where  it  has  on  file  one 
contract  supplemented  28  times.58  Surely,  it  is  reasonable — 
indeed,  necessary — and  appropriate  under  the  Act  to  require 
that  an  agreement  be  embodied  in  one  instrument  rather  than 
29,  when  the  obvious  purpose  of  filing  and  posting  is  disclosure, 
not  obfuscation.  Examples  of  the  several  purposes  of  the  Act 
otherwise  impaired  or  largely  nullified  are  the  prohibitions 
against  undue  preference  or  unreasonable  difference  in  rates, 
since  such  may  be  determined  only  if  the  rates  be  known. 
There  is  an  “indissoluble  unity  between  the  provision  for  the 
establishment  and  maintenance  of  rates  until  corrected  in 
accordance  with  the  statute  and  the  prohibition  against  prefer¬ 
ences  and  discrimination.”  Texas  &  Pac.  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  440;  cf.,  Mississippi  River  Fuel 
Corp.  v.  Federal  Power  Commission,  121 F.  2d  159, 164  (C.  A.  8) . 

The  second  exception  from  the  requirement  that  the  rate 
be  stated  in  “cents  or  in  dollars  and  cents  per  unit”  appears 
in  Section  154.52,  which  permits  special  rate  schedules  to  be 
filed  in  the  form  of  an  agreement  (1)  “in  the  case  of  special 
operating  arrangements  such  as  for  exchange  or  transportation 
of  natural  gas,”  or  (2)  “for  the  sale  of  gas  at  charges  computed 
on  a  cost-formula  basis,  which  charges  need  not  be  stated  in 
cents  or  in  dollars  and  cents  per  unit.”  The  first  category  merely 
indicates  that  the  Commission  may  take  cognizance  of  prac¬ 
tical  business  arrangements  in  “special”  individual  cases  where 
the  nature  of  the  arrangement  permits  it  to  do  so  consistently 
with  the  requirements  and  purposes  of  the  Act.  The  second 
assures  a  highly  accurate  determination  of  reasonableness  of 
the  charge,  since  such  a  formula  reflects  the  entire  cost  of  serv¬ 
ice.  See,  e.  g.,  Re  Chicago  District  Electric  Generating  Corp., 
2  F.P.C.  412, 426-427. 


Pet  Br.  26,  f  n.  23. 
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Even  if  there  were  doubt  as  to  the  impact  and  meaning  of 
all  the  foregoing  requirements  upon  rates  in  contracts  filed  as 
effective  rate  schedules  on  the  effective  date  of  new  regula¬ 
tions,  that  doubt  was  necessarily  dissipated  when  the  Com¬ 
mission,  in  its  Order  No.  144  promulgating  those  regulations, 
said  (App.  230) : 

As  revised,  the  regulations  permit  natural-gas  com¬ 
panies  to  retain  in  effect,  without  change,  price  provi¬ 
sions  of  presently  effective  rate  schedules  which  cannot 
be  restated  in  cents  or  dollars  and  cents  without  effecting 
a  change  in  rates  or  charges. 

Also,  the  Commission  there  said  that  Section  154.85,  discussed 
above,  expressed  the  Commission’s  (App.  230) : 

*  *  *  intention  to  permit  contracts  now  on  file  as 
effective  rate  schedules  to  continue  in  effect  as  executed 
service  agreements  until  they  expire  or  are  superseded. 

Still  further  assurance  was  given  in  the  order  of  December 
20,  1948,  denying  applications  for  rehearing  respecting  Order 
No.  144,  where  the  Commission  said  that  Section  154.85  “neither 
requires  that  existing  contracts  remain  in  effect  nor  that  they  be 
changed.  It  is  permissive  only”  (App.  275) .  At  the  same  time, 
it  pointed  out  that  the  statutory  “right”  of  a  natural-gas  com¬ 
pany  to  propose  changes  in  rate  schedules  and  contracts  is 
necessarily  preserved.  Summarizing  the  conditions  imposed 
by  the  new  regulations  which  must  be  met  by  a  natural-gas 
company  proposing  a  change,  the  Commission  concluded  (App. 
275) : 

In  the  light  of  these  statements,  it  should  be  clear 
that  Section  154.85  does  not  express  a  new  policy  of  the 
Commission  or  a  new  construction  by  it  of  provisions 
of  the  Natural  Gas  Act. 

Petitioner  also  objects 60  to  the  provision  contained  in  Sec¬ 
tion  154.38  (d),  requiring  that  (supra,  pp.  7-8) : 

No  Rule,  regulation,  exception  or  condition  such  as 
tax,  commodity  price  index,  wholesale  price  index,  pur¬ 
chased  gas  cost  adjustment  clauses  or  other  similar  price 


••Pet.  Br.  27-28. 
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adjustments  or  periodic  changes  shall  be  included  in 
the  rate  schedule  or  any  other  part  of  the  Tariff  which 
in  any  way  purports  to  effect  a  modification  or  change  of 
any  rate  or  charge  specified  in  the  rate  schedule,  or  the 
substitution  therefor  of  any  other  rate  or  charge  *  *  *. 

Section  4  (d)  of  the  Act  prohibits  a  change  in  a  filed  rate 
except  upon  notice  to  the  Commission  and  to  the  public  as 
therein  provided.  On  its  face,  that  prohibition  not  only  author¬ 
izes,  but  also  makes  necessary  the  foregoing  provision  in  Section 
154.38  (d).  Contrary  to  the  implications  of  Petitioner’s  argu¬ 
ment,  the  Commission  has  long  adhered  to  the  view  that  a 
natural-gas  company  may  not  circumvent  the  provisions  of 
Section  4  (d)  by  the  filing  of  a  schedule  containing  provisions 
purporting  to  operate  automatically  and  to  alter  the  rate  with¬ 
out  conformance  with  the  requirements  of  Section  4  (d).81  In 
simple  words,  the  provisions  of  that  Section  cannot  be  deleted 
merely  by  execution  of  a  private  contract. 

The  above-quoted  requirement  of  Section  154.38  (d)  is 
subject  to  a  proviso  that  a  natural-gas  company  may  state  in 
the  service  agreement  or  in  rate  schedules  filed  pursuant  to 
Section  154.52  that  it  “will  be  its  privilege”  to  propose  changes 
in  filed  rates,  but  that  no  such  clause  “may  effectuate  a  change” 
except  in  the  manner  provided  in  Section  4  of  the  Act  and  the 
regulations.  This  means,  as  the  Commission  pointed  out  in 
its  Order  No.  144,  that  no  such  provision  “may  operate,  of 
itself,  to  change  an  effective  rate  or  charge”  (App.  230).  The 
proviso  thus  restated  the  long-established  policy  of  the  Com¬ 
mission  necessary  under  the  Act.82 

*  See,  e.  g..  Re  Mississippi  River  Fuel  Corp.,  2  F.  P.  C.  170, 176  and  Missis¬ 
sippi  River  Fuel  Corp.  v.  Federal  Power  Commission,  121  F.  2d  159,  161 
(C.  A.  8)  where  the  court  affirmed  a  Commission  order  under  Section  4  of  the 
Act,  suspending  an  increase  in  rates  effected  by  the  operation  of  such  a 
clause ;  cf..  Re  Gulf  States  Utilities  Co.,  —  F.  P.  C.  — ,  78  P.  U.  R.  (N.  S.)  21. 
See,  also,  infra,  fn.  62. 

“Section  54.3  C  of  the  provisional  regulations,  effective  July  11,  1938, 
specified  data  required  to  be  submitted  to  the  Commission  with  each  pro¬ 
posed  change  in  filed  rates  (18  CFR  54.3  (c),  1938  Supp.).  By  its  order 
No.  57  of  December  20,  1938,  the  Commission  directed  that  (3  F.  R.  3173 ; 
see  18  CFR  513  (c).  Note,  1938  Supp.) : 

“Each  natural-gas  company  having  on  file  with  the  Commission  an  agree¬ 
ment  or  agreements  providing  for  periodic  change  or  changes  therein,  to 
become  effective  subsequent  to  the  date  of  filing  of  such  agreement  or  agree- 
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So  far  as  the  foregoing  regulations  affect  existing  contracts, 
therefore,  it  is  plain  that  no  impairment  results.  Moreover, 
we  now  bindingly  63  reassert  that  {supra,  p.  5) : 

r  the  Commission  interprets  its  Order  No.  144  as  not  au¬ 
thorizing  the  making  of  any  change  in  an  effective  rate, 
charge  or  contract  provision,  without  compliance  with 
the  Natural  Gas  Act,  as  amended. 

Nor  does  there  result  any  unlawful  restriction  upon  future  free¬ 
dom  of  contract.  Clearly,  the  prohibition  against  unlimited 
supplementation,  requiring  substitution  in  the  jorm  of  a  single 
written  instrument,  affects  no  matter  of  substance.  Nor  do  the 
specifications  as  to  the  manner  in  which  tariffs,  rate  schedules, 
and  service  agreements  shall  be  filed.  Likewise,  the  require¬ 
ment  as  to  how  a  proper  rate  shall  be  stated  affects  only  the 
mechanics  for  statement,  requiring  no  change  in  such  rate.  It 
follows,  then,  that  the  regulations  are  reasonable  and  necessary 
or  appropriate  to  carry  out  the  provisions  of  the  Act. 

ments,  shall,  within  not  less  than  30  days  prior  to  the  effective  date  of  such 
change  or  changes,  submit  to  the  Commission  the  information  and  data 
specified  in  Part  54,  Section  54.3  C  of  the  Provisional  Rules  of  Practice  and 
Regulations  Under  the  Natural  Gas  Act.” 

Order  No.  57  was  superseded  by  Order  No.  72,  dated  January  3,  1940, 
modifying  Section  54.3  C  of  the  provisional  regulations  to  require  that, 
inter  alia  (5  F.  R.  141 ;  see  18  CFR  54.3  (c),  1940  Supp.) : 

“Each  natural-gas  company  having  on  file  with  the  Commission  an  agree¬ 
ment  or  agreements  providing  for  a  current  rate,  charge,  classification,  or 
service  and  incorporating  therein  an  agreement  for  future  or  periodic  change 
or  changes  in  the  currently  effective  rate,  charge,  classification,  or  service 
shall,  not  more  than  60  days  nor  less  than  30  days  prior  to  the  proposed 
effective  date  of  such  change  or  changes,  submit  to  the  Commission  the 
information  and  data  required  by  this  rule,  together  with  five  copies  of  a 
concise  statement  of  the  proposed  new  rate,  charge,  classification,  or  service 
and  any  rule,  regulation,  or  contract  relating  thereto.  Such  concise  state¬ 
ment  will  be  officiaUy  designated  by  the  Commission  a  proposed  new  rate, 
charge,  classification,  or  service  filed  pursuant  to  Section  4  (d)  of  the 
Natural  Gas  Act.” 

The  provisions  of  Order  No.  72  were  in  effect  as  Section  154.3  (c)  of  the 
Commission’s  General  Rules  and  Regulations  (18  CFR  154.3  (c) )  on  Decem¬ 
ber  1, 1948,  when  the  new  regulations  became  effective. 

Finally,  the  Commission  regularly  includes  in  orders  accepting  rate 
schedules  for  filing  a  caveat  that  such  “acceptance”  shall  not  constitute 
“approval.”  See,  e.  g.,  Re  United  Oas  Pipe  Line  Co.,  5  F.  P.  C.  770. 

*  American  Telephone  and  Teleg.  Co.  v.  United  States,  299  U.  S.  232,  241. 
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B.  Petitioner's  existing  contracts  are  not  impaired,  and  there  is  no  unlaw¬ 
ful  restriction  of  petitioner’s  future  freedom  of  contract 

Here,  we  concede  arguendo :  (1)  that  this  Court  has  juris¬ 
diction  over  the  petition,  and  (2)  that  the  scope  of  review  may 
include  an  inquiry  as  to  how  the  regulations  affect  Petitioner 
in  particular.  We  are  thus  confronted  with  the  same  dilemma 
which  will  face  this  Court.  For  this  is  no  “evidence,”  since  no 
“hearing”  was  held,  none  being  required.  Granting,  only  for 
sake  of  argument,  that  resort  may  properly  be  made  to  the 
materials  here  certified  as  a  “transcript  of  the  record,”  for  the 
purpose  of  testing  the  claimed  effect  of  those  rules  in  Peti¬ 
tioner’s  particular  case,  we  must  make  certain  assumptions.  To 
this  end,  we  assume  arguendo  that  Petitioner’s  contract  arrange¬ 
ments  are  such  as  it  describes.** 

Tax  clauses. — Petitioner  defines  a  tax  clause  as  a  provision 
“to  the  effect  that  increases  in  taxes  on  the  severance,  gather¬ 
ing,  transportation  or  sale  of  natural  gas  shall  be  advanced  in 
the  first  instance  by  the  Petitioner  for  which  it  shall  be  reim¬ 
bursed  in  whole  or  in  part  by  the  buyer”  (Pet.  Br.  4).  That 
provision,  it  describes  as  “in  conflict  with  Section  154.38  (d),” 
which  prohibits  inclusion  of  a  provision  in  rate  schedules  or  any 
other  part  of  the  tariff  “which  in  any  way  purports  to  effect  a 
modification  or  change  of  any  rate  or  charge  specified  in  the  rate 
schedule,  or  the  substitution  therefor  of  any  other  rate  or 
charge”  (Pet.  Br.  27).' 85  As  already  shown  (supra,  p.  48),  that 
prohibition  merely  restates  the  filing  requirements  of  Section  4 
(d)  of  the  Act.  Hence,  Petitioner’s  argument  is  directed,  not 

"Obviously,  our  ultimate  view  of  Petitioner’s  contracts  and  operations 
would  depend  upon  facts  yet  undeveloped — not  Petitioner’s  unsupported 
assertions.  In  this  connection,  it  should  be  noted  that  on  October  12, 1948, 
the  Commission  instituted  a  general  investigation  of  Petitioner’s  rates  which 
is  still  in  progress  (Docket  No.  G-1142). 

"Petitioner  in  its  brief  apparently  misreads  its  own  language  and  our 
reply  (Pet  Br.  27).  First  it  quotes  its  statement  that  “tax  adjustment 
clauses  in  laicfully  existing  contracts  are  prohibited  as  of  this  moment  by 
said  order.”  Then,  ignoring  its  own  qualification,  Petitioner  suggests  that 
we  were  unclear  in  responding  that  “a  mere  reading  of  the  unambiguous 
language  of  Section  154.38  (d)  is  sufficient  to  show  the  utter  fallacy  of  this 
contention.”  A  more  incisive  reply  would  have  been  that,  under  the  Act,  m> 
clause  was  ever  “lawful”  which  purports  to  effect  future  changes  auto¬ 
matically  without  conformance  with  the  Act’s  filing  requirements. 
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against  the  regulation,  but  the  Act  itself.  Settled  beyond  dis¬ 
pute  is  the  validity  of  a  legislative  requirement  that  no  rate  may 
be  charged  different  from  that  filed  and  published  as  required  by 
statute.  See,  e.  g.,  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil 
Co.,  204  U.  S.  426;  Louisville  <&  Nashville  R.  R.  Co.  v.  Mottley, 
219  U.  S.  467.  In  particular,  the  requirements  of  Section  4  (d) 
itself  have  been  judicially  approved.  Mississippi  River  Fuel 
Corp.  v.  Federal  Power  Commission,  121  F.  2d  159  (C.  A.  8). 
Moreover,  it  is  too  late  to  contend  that  the  provisions  of  private 
contracts  are  legally  binding  where  in  conflict  with  applicable 
requirements  of  the  Natural  Gas  Act.66  Here,  Petitioner  as¬ 
serts  that  its  tax  clauses  “conflict”  with  Section  154.38  (d)  and 
thus  admits,  as  we  have  shown,  their  collision  with  the  Act. 
Even  though  lawfully  prohibited,  Petitioner  would  now  have 
them  judicially  approved.  This,  of  course,  it  cannot  do. 

Percentage  contract  arrangements. — These  are  defined  by 
Petitioner  as  (Pet.  Br.  4-5) : 

provisions  with  respect  to  city  gate  sales  of  natural  gas 
under  which  Petitioner  receives  a  percentage  of  the  resale 
price  of  such  gas  to  industrial  customers.  The  provi¬ 
sion  also  contains  a  minimum  resale  price  which  may 
be  waived  by  the  Petitioner. 

Under  such  contracts,  Petitioner  maintains  that  “the  sales  price 
cannot  be  stated  in  dollars  and  cents”  {id.,  24),  and  asserts  that 
under  the  regulations  they  “need  not  be  restated,”  since  within 
the  exception  provided  by  Section  154.82  {id.,  25).  Petitioner 
nevertheless  contends  that  the  prohibitions  against  contract 
supplementation,  except  in  the  form  of  a  single  executed  service 
agreement  in  which  the  rate  must  be  stated  “in  cents  or  in 
dollars  and  cents  per  unit,”  renders  percentage  contracts 

**  Mississippi  River  Fuel  Corp.  v.  Federal  Power  Commission,  121 F.  2d  159, 
163  (C.  A.  8) ;  Colorado  Interstate  Oas  Co.  v.  Federal  Power  Commission, 
142  F.  2d  943,  953  (C.  A.  10),  affirmed,  324  U.  S.  581 ;  Mississippi  Power  d 
Light  Co.  v.  Memphis  Natural  Oas  Co.,  162  F.  2d  388, 390  (C.  A.  5) ,  cert,  den., 
332  U.  S.  770;  Michigan  Consol.  Oas  Co.  v.  Panhandle  Eastern  Pipe  Line  Co., 
80  F.  Supp.  27  (D.  C.  Mich.),  affirmed,  173  F.  2d  784,  789-790  (C.  A.  6) ; 
see,  also,  Louisville  d  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467,  476; 
Chicago  I.  d  L.  Ry.  Co.  v.  United  States,  219  U.  S.  486 ;  Penna.  R.  R.  Co.  v. 
International  Coal  Co.,  230  U.  S.  184, 196-197. 
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“sterile”  as  they  require  amendments  from  time  to  time  (id., 
24, 26).  To  this,  there  are  several  answers. 

First,  Petitioner’s  contention  includes  an  admission  that  the 
regulations  impose  no  immediate  impairment,  for  it  says  such 
contracts  “need  not  be  restated.”  Likewise,  it  admits  that 
the  prohibition  against  supplementation,  requiring  use  of  a 
“superseding  contract,”  is  a  matter  of  “form”  (id.,  26).  Thus, 
its  untenable  position  is  no  more  than  a  claim  to  a  vested  right 
to  express  its  private  rate  contracts  in  a  particular  form  and 
state  its  “rate”  in  a  particular  manner,  notwithstanding  the 
fact  that  Section  4  of  the  Act  authorizes  the  Commission  to 
control  these  matters  in  the  manner  provided  in  the  regula¬ 
tions,  as  already  shown. 

Petitioner’s  real  difficulty  is  something  else.  Its  percentage 
arrangements  do  not  constitute  a  “rate”  in  any  valid  sense. 
The  device  neither  reflects  a  price  per  unit,  nor  does  it  state  the 
amount  to  be  received  by  Petitioner  from  the  purchaser  and 
retained  by  Petitioner.®7  Under  it,  Petitioner  admits  that  the 
price  varies  “from  day  to  day  and  from  week  to  week,”  and 
it  is  “impossible”  to  tell  what  the  charge  will  be  for  the  future 
(App.  113,  126-127).  An  even  more  vulnerable  defect  is  the 
fact  that  the  arrangement  seeks  to  vest  regulatory  control  of 
the  price  exclusively  with  the  purchaser  subject  only  to  Peti¬ 
tioner’s  “right”  to  waive  the  stipulated  minimum  resale  price. 
The  device  would  thus  arrogate  jointly  to  Petitioner  and  its 
customers  the  regulatory  power  which  Congress  delegated  to 
the  Commission  in  the  Natural  Gas  Act.  Significance  there¬ 
fore  attaches  to  Petitioner’s  failure  to  attempt  to  show  any¬ 
where  that  its  “percentage”  arrangement  is  valid  under  the 
Act,  rather  resting  solely  on  its  effort  to  show  that  the  regula¬ 
tions  prohibit  future  use. 

Nor  is  there  substance  in  Petitioner’s  attempt  to  distort  Com¬ 
mission  “approval”  from  the  fact  that  it  has  “accepted  for 
filing”  contracts  containing  such  arragements."  For  the  Com- 

"  Cf.,  p.  44,  fn.  58. 

**In  the  1943  rate  case  involving  Petitioner,  the  Commission  neither 
prescribed  nor  approved  the  form  of  the  rates  or  contracts.  They  were 
merely  “permitted  to  take  effect,”  and  were  deemed  “filed  and  published” 
in  compliance  with  the  Act.  Re  United  Oas  Pipe  Line  Company,  3  P.  P.  C. 
402,  403,  409.  That  case  was  “terminated”  on  the  basis  of  an  agreed,  total 
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mission  has  always  affirmatively  disavowed  that  “acceptance” 
constitutes  “approval,”  even  in  its  earliest  provisional  regula¬ 
tions* 

Also,  apart  from  Petitioner’s  bald  assertion  that  it  cannot  be 
done,  no  reason  appears  to  preclude  a  determination  of  the 
price  per  unit  under  its  percentage  arrangement  at  a  particular 
given  moment.  Hence,  Petitioner’s  admission  that  price  will 
be  constantly  modified  in  the  future  without  conformance  with 
the  requirements  of  Section  4  (d)  of  the  Act,  serves  further 
to  demonstrate  the  unlawfulness  of  the  arrangement  (App.  113, 
144-145). 

Notwithstanding  the  foregoing  defects  in  percentage  ar¬ 
rangements,  Petitioner  asserts  they  are  contained  in  many  of  its 
contracts  on  file  with  the  Commission  as  rate  schedules.  These, 
the  regulations  leave  untouched,  as  even  Petitioner  admits. 
By  denial  of  other  future  use  of  such  arrangements,  the  regula¬ 
tions  will  merely  harmonize  the  form  of  Petitioner’s  rates  and 
contracts  in  the  future  with  the  requirements  and  policies  of  the 
Act. 

Two  points  remain  to  be  noticed.  First,  Petitioner  charges 
that  the  regulations  are  not  general  in  their  effect,  but  operate 
upon  Petitioner  in  an  adjudicatory  manner  (Pet.  Br.  16)  ™ 
Thus,  Petitioner  suggests  that  continued  use  of  its  percentage 
arrangements  is  necessary  to  survival  of  its  business  (e.  g.,  Pet. 
Br.  26-27,  fn.  23).  A  practical  answer  is  that,  prior  to  the  new 
regulations,  a  number  of  the  major  pipe-line  companies  had 
voluntarily  eliminated  their  use  of  such  arrangements,  suffer¬ 
ing  no  ill  effects  (App.  205).  In  addition,  a  total  legal  answer 
is  our  showing  that  the  regulations  are  reasonable  and  neces¬ 
sary  or  appropriate  under  the  Act.  It  is  therefore  clear  that 

rate  reduction,  with  one  Commissioner  concurring  in  the  result  but  dis¬ 
agreeing  with  the  method  because  it  did  not  include  a  determination  of  rate 
base  or  findings  as  to  write-ups,  original  cost,  etc.  (id.,  p.  407).  While  the 
Commission  did  approve  the  reduction,  clearly  it  did  not  approve  the  form 
of  rates  or  contracts.  In  fact,  the  rates  there  reduced  were  not  “percentage” 
arrangements  (id.,  p.  405).  In  asserting  that  such  contracts  “were  fully 
explored  and  approved”  (Pet  Br.  2,  fn.  2,  17),  therefore.  Petitioner  is  less 
than  accurate. 

*  See,  supra,  pp.  48-49,  fn.  62. 

"Others  in  addition  to  Petitioner  are  in  fact  affected,  as  it  admits  (Pet 
Br.  16,  fn.  11). 
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the  claim  that  the  regulations  are  adjudicatory  is  merely  a 
specious  argument  that  a  legislative  act  is  invalid  solely  because 
the  conduct  lawfully  prohibited  is  habitually  indulged  in  by 
only  a  few  persons.  Secondly,  Petitioner  suggests  that  the 
percentage  arrangement  is  reasonable  (Pet.  Br.  16,  fn.  9) .  But 
apart  from  the  unreasonable  attributes  already  discussed,  the 
device  is  a  ready  means  for  uncontrolled  discrimination,  per¬ 
mitting  application  of  a  “whatever-the-traffic- will-bear”  tech¬ 
nique.  For  it  is  bottomed  not  on  cost  of  service,  but  primarily 
on  its  value  to  the  purchaser  or  user.  “The  value  of  the  service 
to  users  is  neither  a  reasonable  rule  nor  supported  by  judicial 
decisions.”  Mississippi  River  Fuel  Corp.  v.  Federal  Power 
Commission,  121 F.  2d  159, 164  (C.  A.  8). 

Transportation  contract  arrangements. — These  Petitioner 
describes  as  “provisions  under  which  Petitioner  reserves  for 
use  of  the  other  contracting  party  a  specified  percentage  of  its 
pipe-line  capacity  for  a  specified  rate,  such  rate  to  be  charged 
whether  all  or  only  a  part  of  such  reserved  capacity  is  used” 
(Pet.  Br.  5).  Elsewhere,  Petitioner’s  references  to  transporta¬ 
tion  contracts  are  uniformatively  general  {id.,  14,  17,  35). 
Petitioner  nowhere  states  the  manner  in  which  the  regulations 
are  claimed  to  operate  unlawfully  on  its  transportation  con¬ 
tracts,  and  we  are  unsure  of  the  nature  of  its  argument.  Per¬ 
haps  it  is  predicated  upon  a  misreading  of  the  requirement  of 
Section  154.38  (d)  that  the  rate  be  stated  “in  cents  or  in  dol¬ 
lars  and  cents  per  unit.”  As  applied  here,  of  course,  that  unit 
may  be  one  of  volume  of  gas  actually  transported,  or  could  be  a 
unit  of  pipe-line  capacity  reserved  at  a  stated  price,  despite  the 
fact  that  “the  amount  of  gas  transported  may  vary”  (Pet.  Br. 
17).  If  Petitioner  fears  that  the  latter  sort  of  “unit”  is  not 
encompassed  by  Section  154.38  (d),  its  concern  is  groundless.71 

n  Here  again.  Petitioner  erroneously  attributes  to  the  Commission  “ap¬ 
proval”  of  a  contract  (Pet.  Br.  17,  fn.  12).  The  pertinent  portion  of  the 
case  dted  by  Petitioner,  Re  United  Gas  Pipe  Line  Co.,  4  F.  P.  C.  307,  can 
scarcely  be  termed  an  “approval”  (p.  322) : 

“(F)  Applicant  shall  submit  for  the  Commission’s  consideration  aU  pro¬ 
posed  rate  schedules  (including  contracts)  relating  to  any  transportation, 
sale,  or  service,  subject  to  the  jurisdiction  of  the  Commission,  proposed 
to  be  rendered  by  means  of  the  facilities  herein  authorized,  together  with 
all  pertinent  data  in  support  thereof.  The  Commission  reserves  the  right 
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Conclusions  on  contract  arrangements. — Petitioner  concedes 
that  the  Act  subjects  its  “contracts  and  transactions  to  Com¬ 
mission’s  approval  and  regulation”  (Pet.  Br.  31),  yet  denies 
that  it  has  power  “to  forbid  them” — even  those  in  a  form  which 
it  would  not  and  could  not  under  the  Act  “approve.”  This  is 
nonsense.  Petitioner’s  entire  argument  suggests  a  studied  effort 
to  escape  regulation  through  the  device  of  private  contract.72 
We  have  shown  that  the  regulations  in  no  wise  impair  existing 
contracts  and  that  their  requirements  as  to  the  future  stipulate 
the  form  of  the  contract  and  the  manner  in  which  the  rate  must 
be  stated.  Yet  Petitioner  contends  that  the  Commission  has 
no  power  to  do  this  “by  rule  making,  adjudication  or  other¬ 
wise”  (id.,  31).  That  claim  by  a  natural-gas  company  of  total 
exemption  from  rate  regulation  under  the  Act  must  fail,  as  we 
have  shown  step-by-step. 

CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that  the 
petition  should  be  dismissed,  or,  if  this  Court  should  conclude 
that  it  has  jurisdiction,  the  Commission’s  order  should  be 
affirmed. 

Bradford  Ross, 

General  Counsel, 
William  S.  Tarver, 

Assistant  General  Counsel, 

Louis  W.  McKernan, 

Bernard  A.  Foster,  Jr., 

Norman  E.  Duke, 

Federal  Power  Commission,  Washington  25,  D.  C., 

Counsel  for  Respondent, 

to  determine  and  fix  the  just  and  reasonable  rate,  charge,  classification,  rule, 
regulation,  practice,  or  contract  tor  any  such  proposed  transportation,  sale, 
or  service.”  (Parenthetical  phrase  in  original.) 

n  Underlying  Petitioner’s  argument  is  its  persistent  misapprehension  that 
its  filed  “rate  schedules”  and  its  “contracts,”  also  required  to  be  filed,  must 
necessarily  be  one  and  the  same.  That  misapprehension  began  as  early  as 
1941.  See  Re  United  Oat  Pipe  Line  Co.,  2  F.  P.  C.  1033,  1034,  particularly 
par.  (b). 


APPENDIX 

A.  Administrative  Procedure  Act 

The  pertinent  provisions  of  the  Administrative  Procedure 
Act  of  June  11, 1946,  c.  324, 60  Stat.  327,  o  U.  S.  C.  1001,  et  seq., 
are  as  follows: 

•  •  *  «  • 


RULE  MAKING 

Sec.  4.  Except  to  the  extent  that  there  is  involved  (1) 
any  military,  naval,  or  foreign  affairs  function  of  the 
United  States  or  (2)  any  matter  relating  to  agency 
management  or  personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts — 

(а)  Notice. — General  notice  of  proposed  rule  making 
shall  be  published  in  the  Federal  Register  (unless  all 
persons  subject  thereto  are  named  and  either  personally 
served  or  otherwise  have  actual  notice  thereof  in  accord¬ 
ance  with  law)  and  shall  include  (1)  a  statement  of  the 
time,  place,  and  nature  of  public  rule  making  proceed¬ 
ings;  (2)  reference  to  the  authority  under  which  the 
rule  is  proposed;  and  (3)  either  the  terms  or  substance 
of  the  proposed  rule  or  a  description  of  the  subjects  and 
issues  involved.  Except  where  notice  or  hearing  is  re¬ 
quired  by  statute,  this  subsection  shall  not  apply  to 
interpretative  rules,  general  statements  of  policy,  rules 
of  agency  organization,  procedure,  or  practice,  or  in  any 
situation  in  which  the  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief  statement  of  the 
reasons  therefor  in  the  rules  issued)  that  notice  and 
public  procedure  thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest. 

(б)  Procedures. — After  notice  required  by  this  sec¬ 
tion,  the  agency  shall  afford  interested  persons  an  op¬ 
portunity  to  participate  in  the  rule  making  through 
submission  of  written  data,  views,  or  arguments  with 

(56) 
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or  without  opportunity  to  present  the  same  orally  in  any 
manner;  and,  after  consideration  of  all  relevant  matter 
presented,  the  agency  shall  incorporate  in  any  rules 
adopted  a  concise  general  statement  of  their  basis  and 
purpose.  Where  rules  are  required  by  statute  to  be  made 
on  the  record  after  opportunity  for  an  agency  hearing, 
the  requirements  of  sections  7  and  8  shall  apply  in  place 
of  the  provisions  of  this  subsection. 

(c)  Effective  dates. — The  required  publication  or 
service  of  any  substantive  rule  (other  than  one  granting 
or  recognizing  exemption  or  relieving  restriction  or  in¬ 
terpretative  rules  and  statements  of  policy)  shall  be 
made  not  less  than  thirty  days  prior  to  the  effective  date 
thereof  except  as  otherwise  provided  by  the  agency 
upon  good  cause  found  and  published  with  the  rule. 

(d)  Petitions. — Every  agency  shall  accord  any  inter¬ 
ested  person  the  right  to  petition  for  the  issuance, 

amendment,  or  repeal  of  a  rule. 

***** 

HEARINGS 

Sec.  7.  In  hearings  which  section  4  or  5  requires  to 
be  conducted  pursuant  to  this  section — 

(a)  Presiding  officers. — There  shall  preside  at  the 
taking  of  evidence  (1)  the  agency,  (2)  one  or  more  mem¬ 
bers  of  the  body  which  comprises  the  agency,  or  (3)  one 
or  more  examiners  appointed  as  provided  in  this  Act; 
but  nothing  in  this  Act  shall  be  deemed  to  supersede  the 
conduct  of  specified  classes  of  proceedings  in  whole  or 
part  by  or  before  boards  or  other  officers  specially  pro¬ 
vided  for  by  or  designated  pursuant  to  statute.  The 
functions  of  all  presiding  officers  and  of  officers  partici¬ 
pating  in  decisions  in  conformity  with  section  8  shall  be 
conducted  in  an  impartial  manner.  Any  such  officer  may 
at  any  time  withdraw  if  he  deems  himself  disqualified; 
and,  upon  the  filing  in  good  faith  of  a  timely  and  suffi¬ 
cient  affidavit  of  personal  bias  or  disqualification  of  any 
such  officer,  the  agency  shall  determine  the  matter  as  a 
part  of  the  record  and  decision  in  the  case. 


58 


(6)  Hearing  powers. — Officers  presiding  at  hearings 
shall  have  authority,  subject  to  the  published  rules  of 
the  agency  and  within  its  powers,  to  (1)  administer 
oaths  and  affirmations,  (2)  issue  subpenas  authorized 
by  law,  (3)  rule  upon  offers  of  proof  and  receive  relevant 
evidence,  (4)  take  or  cause  depositions  to  be  taken 
whenever  the  ends  of  justice  would  be  served  thereby, 
(5)  regulate  the  course  of  the  hearing,  (6)  hold  confer¬ 
ences  for  the  settlement  or  simplification  of  the  issues 
by  consent  of  the  parties,  (7)  dispose  of  procedural  re¬ 
quests  or  similar  matters,  (8)  make  decisions  or  recom¬ 
mend  decisions  in  conformity  with  section  8,  and  (9) 
take  any  other  action  authorized  by  agency  rule  con¬ 
sistent  with  this  Act. 

(c)  Evidence. — Except  as  statutes  otherwise  provide, 
the  proponent  of  a  rule  or  order  shall  have  the  burden 
of  proof.  Any  oral  or  documentary  evidence  may  be  re¬ 
ceived,  but  every  agency  shall  as  a  matter  of  policy  pro¬ 
vide  for  the  exclusion  of  irrelevant,  immaterial,  or  un¬ 
duly  repetitious  evidence  and  no  sanction  shall  be  im¬ 
posed  or  rule  or  order  be  issued  except  upon  considera¬ 
tion  of  the  whole  record  or  such  portions  thereof  as  may 
be  cited  by  any  party  and  as  supported  by  and  in  accord¬ 
ance  with  the  reliable,  probative,  and  substantial  evi¬ 
dence.  Every  party  shall  have  the  right  to  present  his 
case  or  defense  by  oral  or  documentary  evidence,  to  sub¬ 
mit  rebuttal  evidence,  and  to  conduct  such  cross-exami¬ 
nation  as  may  be  required  for  a  full  and  true  disclosure 
of  the  facts.  In  rule  making  or  determining  claims  for 
money  or  benefits  or  applications  for  initial  licenses  any 
agency  may,  where  the  interest  of  any  party  will  not  be 
prejudiced  thereby,  adopt  procedures  for  the  submission 
of  all  or  part  of  the  evidence  in  written  form. 

(d)  Record. — The  transcript  of  testimony  and  ex¬ 
hibits,  together  with  all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  exclusive  record  for  de¬ 
cision  in  accordance  with  section  8  and,  upon  payment 
of  lawfully  prescribed  costs,  shall  be  made  available  to 
the  parties.  Where  any  agency  decision  rests  on  official 
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notice  of  a  material  fact  not  appearing  in  the  evidence  in 
the  record,  any  party  shall  on  timely  request  be  afforded 
an  opportunity  to  show  the  contrary. 

DECISIONS 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  be 
conducted  in  conformity  with  section  7 — 

(a)  Action  by  subordinates. — In  cases  in  which  the 
agency  has  not  presided  at  the  reception  of  the  evidence, 
the  officer  who  presided  (or,  in  cases  not  subject  to  sub¬ 
section  (c)  of  section  5,  any  other  officer  or  officers  quali¬ 
fied  to  preside  at  hearings  pursuant  to  section  (7)  shall 
initially  decide  the  case  or  the  agency  shall  require  (in 
specific  cases  or  by  general  rule)  the  entire  record  to  be 
certified  to  it  for  initial  decision.  Whenever  such 
officers  make  the  initial  decision  and  in  the  absence  of 
either  an  appeal  to  the  agency  or  review  upon  motion 
of  the  agency  within  time  provided  by  rule,  such  deci¬ 
sion  shall  without  further  proceedings  then  become  the 
decision  of  the  agency.  On  appeal  from  or  review  of 
the  initial  decisions  of  such  officers  the  agency  shall, 
except  as  it  may  limit  the  issues  upon  notice  or  by  rule, 
have  all  the  powers  which  it  would  have  in  making  the 
initial  decision.  Whenever  the  agency  makes  the  initial 
decision  without  having  presided  at  the  reception  of 
the  evidence,  such  officers  shall  first  recommend  a  deci¬ 
sion  except  that  in  rule  making  or  determining  applica¬ 
tions  for  initial  licenses  (1)  in  lieu  thereof  the  agency 
may  issue  a  tentative  decision  or  any  of  its  responsible 
officers  may  recommend  a  decision  or  (2)  any  such  pro¬ 
cedure  may  be  omitted  in  any  case  in  which  the  agency 
finds  upon  the  record  that  due  and  timely  execution  of 
its  functions  imperatively  and  unavoidably  so  requires. 

(  b )  Submittals  and  decisions. — Prior  to  each  recom¬ 
mended,  initial,  or  tentative  decision,  or  decision  upon 
agency  review  of  the  decision  of  subordinate  officers  the 
parties  shall  be  afforded  a  reasonable  opportunity  to 
submit  for  the  consideration  of  the  officers  participating 
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in  such  decisions  (1)  proposed  findings  and  conclusions, 
or  (2)  exceptions  to  the  decisions  or  recommended  deci¬ 
sions  of  subordinate  officers  or  to  tentative  agency  deci¬ 
sions,  and  (3)  supporting  reasons  for  such  exceptions  or 
proposed  findings  or  conclusions.  The  record  shall  show 
the  ruling  upon  each  such  finding,  conclusion,  or  excep¬ 
tion  presented.  All  decisions  (including  initial,  recom¬ 
mended,  or  tentative  decisions)  shall  become  a  part  of 
the  record  and  include  a  statement  of  (1)  findings  and 
conclusions,  as  well  as  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record;  and  (2)  the  appropriate  rule,  order,  sanc¬ 
tion,  relief,  or  denial  thereof. 

*  *  *  *  * 

JUDICIAL  REVIEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion — 

(а)  Right  of  review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  af¬ 
fected  or  aggrieved  by  such  action  within  the  meaning 
of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof. 

(б)  Form  and  venue  of  action. — The  form  of  pro¬ 
ceeding  for  judicial  review  shall  be  any  special  statutory 
review  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  or  inade¬ 
quacy  thereof,  any  applicable  form  of  legal  action  (in¬ 
cluding  actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  corpus) 
in  any  court  of  competent  jurisdiction.  Agency  action 
shall  be  subject  to  judicial  review  in  civil  or  criminal 
proceedings  for  judicial  enforcement  except  to  the  extent 
that  prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 

(c)  Reviewable  acts. — Every  agency  action  made  re- 
viewable  by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
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procedural,  or  intermediate  agency  action  or  ruling  not 
directly  reviewable  shall  be  subject  to  review  upon  the 
review  of  the  final  agency  action.  Except  as  otherwise 
expressly  required  by  statute,  agency  action  otherwise 
final  shall  be  final  for  the  purposes  of  this  subsection 
whether  or  not  there  has  been  presented  or  determined 
any  application  for  a  declaratory  order,  for  any  form 
of  reconsideration,  or  (unless  the  agency  otherwise  re¬ 
quires  by  rule  and  provides  that  the  action  meanwhile 
shall  be  inoperative)  for  an  appeal  to  superior  agency 
authority. 

(d)  Interim  belief. — Pending  judicial  review  any 
agency  is  authorized,  where  it  finds  that  justice  so  re¬ 
quires,  to  postpone  the  effective  date  of  any  action  taken 
by  it.  Upon  such  conditions  as  may  be  required  and 
to  the  extent  necessary  to  prevent  irreparable  injury, 
every  reviewing  court  (including  every  court  to  which 
a  case  may  be  taken  on  appeal  from  or  upon  application 
for  certiorari  or  other  writ  to  a  reviewing  court)  is 
authorized  to  issue  all  necessary  and  appropriate  process 
to  postpone  the  effective  date  of  any  agency  action  or 
to  preserve  status  or  rights  pending  conclusion  of  the 
review  proceedings. 

(e)  Scope  of  review. — So  far  as  necessary  to  decision 
and  where  presented  the  reviewing  court  shall  decide  all 
relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  ap¬ 
plicability  of  the  terms  of  any  agency  action.  It  shall 
(A)  compel  agency  action  unlawfully  withheld  or  un¬ 
reasonably  delayed;  and  (B)  hold  unlawful  and  set 
aside  agency  action,  findings,  and  conclusions  found  to 
be  (1)  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law;  (2)  contrary  to 
constitutional  right,  power,  privilege,  or  immunity;  (3) 
in  excess  of  statutory  jurisdiction,  authority,  or  limita¬ 
tions,  or  short  of  statutory  right;  (4)  without  observ¬ 
ance  of  procedure  required  by  law;  (5)  unsupported  by 
substantial  evidence  in  any  case  subject  to  the  require¬ 
ments  of  sections  7  and  8  or  otherwise  reviewed  on  the 
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record  of  an  agency  hearing  provided  by  statute;  or 
(6)  unwarranted  by  the  facts  to  the  extent  that  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court. 
In  making  the  foregoing  determinations  the  court  shall 
review  the  whole  record  or  such  portions  thereof  as  may 
be  cited  by  any  party,  and  due  account  shall  be  taken 

of  the  rule  of  prejudicial  error. 

•  *  *  *  # 

B.  Federal  Power  Act 

The  pertinent  provisions  of  the  Federal  Power  Act  of  June 
10, 1920,  c.  285, 41  Stat.  1063,  as  amended  by  the  Act  of  August 
26,  1935,  c.  687,  49  Stat.  838,  16  U.  S.  C.  791a  et  seq .,  are  as 
follows: 

*  *  *  *  * 

Part  III 

ACCOUNTS,  RECORDS,  AND  MEMORANDA 
Section  301.  (a)  Every  licensee  and  public  utility 
shall  make,  keep,  and  preserve  for  such  periods,  such 
accounts,  records  of  cost-accounting  procedures,  corre¬ 
spondence,  memoranda,  papers,  books,  and  other  records 
as  the  Commission  may  by  rules  and  regulations  pre¬ 
scribe  as  necessary  or  appropriate  for  purposes  of  the 
administration  of  this  Act,  including  accounts,  records, 
and  memoranda  of  the  generation,  transmission,  distri¬ 
bution,  delivery,  or  sale  of  electric  energy,  the  furnish¬ 
ing  of  sendees  or  facilities  in  connection  therewith,  and 
receipts  and  expenditures  with  respect  to  any  of  the 
foregoing:  Provided,  however,  That  nothing  in  this  Act 
shall  relieve  any  public  utility  from  keeping  any  ac¬ 
counts,  memoranda,  or  records  which  such  public  utility 
may  be  required  to  keep  by  or  under  authority  of  the 
laws  of  any  State.  The  Commission  may  prescribe  a 
system  of  accounts  to  be  kept  by  licensees  and  public 
utilities  and  may  classify  such  licensees  and  public  utili¬ 
ties  and  prescribe  a  system  of  accounts  for  each  class. 
The  Commission,  after  notice  and  opportunity  for  hear¬ 
ing,  may  determine  by  order  the  accounts  in  which  par¬ 
ticular  outlays  and  receipts  shall  be  entered,  charged, 
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or  credited.  The  burden  of  proof  to  justify  every  ac¬ 
counting  entry  questioned  by  the  Commission  shall  be 
on  the  person  making,  authorizing,  or  requiring  such 
entry,  and  the  Commission  may  suspend  a  charge  or 
credit  pending  submission  of  satisfactory  proof  in  sup¬ 
port  thereof. 

#  #  #  * 

INVESTIGATIONS  BY  COMMISSION,  ATTENDANCE  OF 
WITNESSES,  DEPOSITIONS 

Sec.  307.  *  *  * 

***** 

(c)  In  case  of  contumacy  by,  or  refusal  to  obey  a  sub- 
pena  issued  to,  any  person,  the  Commission  may  invoke 
the  aid  of  any  court  of  the  United  States  within  the 
jurisdiction  of  which  such  investigation  or  proceeding  is 
carried  on,  or  where  such  person  resides  or  carries  on 
business,  in  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers,  corre¬ 
spondence,  memoranda,  contracts,  agreements,  and  other 
records.  Such  court  may  issue  an  order  requiring  such 
person  to  appear  before  the  Commission  or  member  or 
officer  designated  by  the  Commission,  there  to  produce 
records,  if  so  ordered,  or  to  give  testimony  touching  the 
matter  under  investigation  or  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished 
by  such  court  as  a  contempt  thereof.  All  process  in  any 
such  case  may  be  served  in  the  judicial  district  whereof 
such  person  is  an  inhabitant  or  wherever  he  may  be  found 
or  may  be  doing  business.  Any  person  who  willfully 
shall  fail  or  refuse  to  attend  and  testify  or  to  answer  any 
lawful  inquiry  or  to  produce  books,  papers,  correspond¬ 
ence,  memoranda,  contracts,  agreements,  or  other  rec¬ 
ords,  if  in  his  or  its  power  so  to  do,  in  obedience  to  the 
subpena  of  the  Commission,  shall  be  guilty  of  a  mis¬ 
demeanor  and,  upon  conviction,  shall  be  subject  to  a 
fine  of  not  more  than  $1,000  or  to  imprisonment  for  a 

term  of  not  more  than  one  year,  or  both. 

***** 
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REHEARINGS,  COURT  REVIEW  OF  ORDERS 

Sec.  313.  *  *  * 

***** 

(b)  Any  party  to  a  proceeding  under  this  Act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the 
Circuit  Court  of  Appeals  of  the  United  States  for  any 
circuit  wherein  the  licensee  or  public  utility  to  which 
the  order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set  aside 
in  whole  or  in  part.  A  copy  of  such  petition  shall 
forthwith  be  served  upon  any  member  of  the  Commis¬ 
sion  and  thereupon  the  Commission  shall  certify  and 
file  with  the  court  a  transcript  of  the  record  upon  which 
the  order  complained  of  was  entered.  Upon  the  filing 
of  such  transcript  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such  order  in 
whole  or  in  part.  No  objection  to  the  order  of  the 
Commission  shall  be  considered  by  the  court  unless  such 
objection  shall  have  been  urged  before  the  Commission 
in  the  application  for  rehearing  unless  there  is  reason¬ 
able  ground  for  failure  so  to  do.  The  finding  of  the 
Commission  as  to  the  facts,  if  supported  by  substantial 
evidence,  shall  be  conclusive.  If  any  party  shall  apply 
to  the  court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  reasonable 
grounds  for  failure  to  adduce  such  evidence  in  the  pro¬ 
ceedings  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Commis¬ 
sion  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Commission  may  modify  its  findings 
as  to  the  facts  by  reason  of  the  additional  evidence  so 
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taken,  and  it  shall  file  with  the  court  such  modified  or 
new  findings  which,  if  supported  by  substantial  evidence, 
shall  be  conclusive,  and  its  recommendation,  if  any,  for 
the  modification  or  setting  aside  of  the  original  order. 
The  judgment  and  decree  of  the  court,  affirming,  modi¬ 
fying,  or  setting  aside,  in  whole  or  in  part,  any  such 
order  of  the  Commission,  shall  be  final,  subject  to  review 
by  the  Supreme  Court  of  the  United  States  upon 
certiorari  or  certification  as  provided  in  sections  239  and 
240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,  title  28, 
secs.  346  and  347). 

*  «  «  «  * 
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®mteb  States!  Court  of  Appeals! 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  10126 

Michigan  Consolidated  Gas  Company,  petitioner 

v. 

Federal  Power  Commission,  respondent 


ON  PETITION  TO  REVIEW  ORDER  OP  THE  FEDERAL  POWER 

COMMISSION 


BRIEF  FOE  RESPONDENT 


COUNTER-STATEMENT  OF  THE  CASE 

Michigan  Consolidated  Gas  Company  (Petitioner)  seeks 
review  under  Section  19  (b)  of  the  Natural  Gas  Act 1  and  Sec¬ 
tion  10  of  the  Administrative  Procedure  Act 2  of  the  Federal 
Power  Commission’s  Order  No.  144,  issued  October  30,  1948, 
in  Docket  No.  R-107,  amending  Part  154  of  Title  18  of  the 
Code  of  Federal  Regulations,  being  the  Commission’s  General 
Rules  and  Regulations  governing  the  form,  composition,  filing 
and  posting  of  rate  schedules  and  tariffs  for  the  transportation 
or  sale  of  natural  gas  subject  to  Hie  jurisdiction  of  the  Com¬ 
mission  (Joint  Appendix  of  Petitioners,  227-256),*  and  review 
of  the  Commission’s  order  issued  December  21,  1948,  denying 
Petitioner’s  application  for  a  rehearing  on  Order  No.  144  (App. 
274-276). 

*  Act  of  June  21, 1988,  c.  566, 52  Stat.  821, 15  U.  S.  C.  717  et  seq. 

•Act  of  June  11,  1946,  c.  324,  60  Stat.  237,  5  U.  S.  C.  1001-1011. 

•United  Gas  Pipe  Line  Company,  Petitioner  in  Cause  No.  10125,  and 
Michigan  Consolidated  Gas  Company,  Petitioner  in  Cause  No.  10126,  both 
seeking  review  of  Order  No.  144,  filed  a  “Joint  Appendix  of  Petitioners,* 
hereinafter  cited  as  “App.  222.” 
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Proceedings  before  the  Commission. — Subsection  4  (c)  of  the 
Natural  Gas  Act  provides  that: 

Under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  every  natural-gas  company  shall  file  with 
the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  date  this  act  takes  effect)  and  in  such 
form  as  the  Commission  may  designate,  and  shall  keep 
open  in  convenient  form  and  place  for  public  inspection, 
schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions  affecting  such  rates  and  charges,  together  with  all 
contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services.4  [Paren¬ 
theses  in  text.] 

When  the  Act  was  approved  on  June  21,  1938,  natural-gas 
companies  had  no  rate  schedules  generally  applicable  to  stated 
classifications  of  service  ( App.  227) .  It  was  the  prevailing  prac¬ 
tice  to  sell  natural  gas  under  individual  contracts  frequently 
arrived  at  after  extensive  negotiations  and  greatly  varying  in 
form  and  content.  Nevertheless,  to  expedite  the  establishment 
of  legal  rates,  the  Commission  permitted  natural-gas  compa¬ 
nies  to  file  their  contracts  as  rate  schedules  in  compliance  with 
Section  4  of  the  Act  when  it  issued  its  “Provisional  Rules  of 
Practice  and  Regulations  under  the  Natural  Gas  Act,”  effective 
July  11, 1938  (App.  227-228)  .*  There  was  no  hearing  or  other 
proceeding.  Subsequently,  unlimited  supplementation  of  filed 

4  In  addition  to  the  specific  authority  conferred  by  Subsection  4  (c)  to 
prescribe  rules  and  regulations.  Section  16  provides  generally  that:  “The 
Commission  shall  have  power  to  perform  any  and  all  acts,  and  to  prescribe, 
issue,  make,  amend,  and  rescind  such  orders,  rules,  and  regulations  as  it  may 
find  necessary  or  appropriate  to  carry  out  the  provisions  of  this  act.  *  * 

4 18  CFR  Subchapter  B,  1938  Supp.  Section  54.1  of  the  provisional  regula¬ 
tions  defined  “rate  schedule”  to  “include  and  mean  any  contract,  agreement, 
lease  of  facilities  or  other  writing,  including  supplements  thereto,  which 
specifies  or  affects  the  rates  and  charges  to  be  assessed  or  collected  for  the 
transportation  or  sale  of  natural  gas  subject  to  the  Jurisdiction  of  the  Com¬ 
mission,  or  which  establishes  any  rule,  regulation,  classification,  or  practice 
affecting  such  rates  and  charges  or  the  service  rendered  or  to  be  rendered.” 
Ct,  infra,  p.  6. 
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contracts  by  additional  agreements  and  the  filing  of  new  con¬ 
tracts  multiplied  the  complexity  of  already  complicated  rate 
schedules  (App.  99,  228). 

Recognizing  the  difficulties  inherent  in  that  system,  the 
Commission  in  August  1940  distributed  a  draft  of  “Tentative 
Instructions  for  Preparing  and  Filing  FPC  Gas  Schedules”  to 
all  natural-gas  companies,  inviting  their  comments  and  sug¬ 
gestions  (App.  99, 228).  The  purpose  of  these  instructions  as 
in  the  case  of  the  regulations  promulgated  by  Order  No.  144, 
was  to  assure  uniformity  and  simplification  of  rate  schedules 
(App.  228) .  Before  the  instructions  could  be  worked  into  final 
form,  however,  the  manpower  shortage  caused  by  the  defense 
mobilization  program  preceding  the  war  compelled  postpone¬ 
ment  of  this  work  (App.  99, 228). 

Although  action  on  the  regulations  was  held  in  abeyance 
until  1948,  a  number  of  natural-gas  companies,  voluntarily  and 
in  cooperation  with  the  Commission’s  staff,  revised  their  com¬ 
plicated  rate  schedules  by  filing  tariffs  similar  to  those  now 
provided  for  in  the  present  regulations  (App.  228).*  Prior  to 
issuance  of  Order  No.  144,  sales  of  natural  gas  under  such  vol¬ 
untarily  filed  tariffs  represented  about  50  percent  of  the  volume 
of  sales  by  all  natural-gas  companies  reporting  to  the  Commis¬ 
sion  and  accounted  for  more  than  50  percent  of  total  revenue 
derived  from  sales  subject  to  the  jurisdiction  of  the  Commission 
(App.  228).  Before  converting  their  sales  contracts  to  tariff 
form,  these  companies  had  on  file  with  the  Commission  398 
separate  schedules  consisting  of  about  7,000  pages;  the  substi¬ 
tuted  tariffs  comprised  only  388  pages  (App.  228). 

Recognizing  the  benefits  from  these  changes  to  consumers 
and  to  the  industry  as  well  (App.  229),  the  Commission  in 
April  1948  again  proposed  amendments  of  its  regulations  re¬ 
lating  to  rate  schedules,  mailing  a  copy  to  each  natural-gas 
company  with  an  invitation  to  submit  comments  and  sugges¬ 
tions  by  May  14,  1948,  and  publishing  the  proposals  in  the 
Federal  Register  on  April  16, 1948  (App.  229, 1-25, 26;  13  F.  R. 
2045-2050) .  The  time  for  filing  comments  was  later  postponed 
to  June  14,  1948  (App.  35),  and  again  to  June  21,  1948  (App. 

•  See,  infra,  p.  7. 
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38-39).  By  order  of  June  15,  1948,  responding  to  several  re¬ 
quests,  the  Commission  directed  that  a  public  hearing  be  held 
at  a  time  and  place  to  be  designated  subsequently,  although 
stating  that  such  rules  as  were  proposed  were  “not  required 
by  the  Natural  Gas  Act  to  be  made  on  the  record  after  oppor¬ 
tunity  for  hearing”  (App.  40-42;  13  F.  R.  3343-3344).  On 
July  2,  1948,  the  Commission  fixed  the  date  of  hearing  for 
September  20, 1948  (App.  43-44;  13  F.  R.  3820). 

Many  industry  suggestions  respecting  the  initial  proposals 
were  constructive  and  were  incorporated  in  a  revision  like¬ 
wise  mailed  to  each  natural-gas  company  and  published  in 
the  Federal  Register  on  September  8,  1948  (App.  229,  63-87 ; 
13F.R.  5214). 

A  number  of  parties,  including  Petitioner,  filed  with  the 
Commission  motions  requesting  that  it  hear  oral  argument  on 
September  20,  1948,  with  respect  to  the  lawfulness  of  certain 
aspects  of  the  proposals  and  that  presentation  of  evidence  be 
postponed  (App.  88-90).  Thereafter,  on  September  13, 1948, 
the  Commission  ordered  that,  in  lieu  of  the  presentation  of 
evidence  theretofore  set  for  September  20,  1948,  oral  argu¬ 
ment  be  heard  on  that  date  on  “all  issues  involved”  in  the 
matter,  and  that  such  argument  would  “conclude  the  proceed¬ 
ings  incident  to  this  rule  making  unless  otherwise  determined 
by  the  Commission  at  the  conclusion  of  such  oral  argument” 
(App.  94—95, 13  F.  R.  5441).  Oral  argument  was  heard  by  the 
Commission  on  September  20, 1948  (App.  96-226). 

On  October  28,  1948,  the  Commission  issued  its  Order  No. 
144,  promulgating  revisions  in  its  “Regulations  under  the 
Natural  Gas  Act,”  including  the  one  attacked  here  (App. 
227-254).  The  Commission  pointed  out  that  the  principal 
attack  on  the  proposed  revisions  had  been  directed  at  provi¬ 
sions  relating  to  restatement  in  cents  or  dollars  and  cents  of 
contract  rates  which  provide  for  “sharing”  or  “percentage” 
arrangements,  and  those  thought  to  affect  automatic  “adjust¬ 
ment”  clauses  of  contracts  then  on  file.  It  stated  further  that 
industry  representatives  had  contended  that  the  proposed  rules 
would  affect  substantive  rights  of  natural-gas  companies  which 
could  not  be  modified  in  a  general  rule-making  proceeding. 
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Then  the  Commission  observed  that,  “In  order  to  expedite 
these  revised  regulations,  the  Commission,  without  passing 
upon  the  validity  of  the  industry  contentions,  has  made  addi¬ 
tional  modifications  which  are  believed  to  meet  the  objections 
to  the  extent  that  they  have  substance”  (App.  229-230). 

Thirteen  companies,  including  Petitioner  (App.  265-273), 
applied  for  rehearing,  and  the  Commission  denied  such  appli¬ 
cations  on  December  21, 1948  (App.  274-276). 

All  natural-gas  companies,  excepting  one,  have  operated 
under  the  new  regulations  for  almost  a  year. — Only  Petitioner 
and  United  Gas  Pipe  Line  Company  (United)  filed  petitions 
for  review  of  Order  No.  144.  Since  December  1,  1948,  their 
effective  date,  the  new  regulations  have  applied  to  all  natural- 
gas  companies,  excepting  only  United  in  whose  case,  with  the 
consent  of  the  Commission,  a  stay  of  Order  No.  144  was  granted 
by  this  Court  on  February  28, 1949,  in  Cause  No.  10125,  as  to 
those  parts  of  that  order  of  which  United  had  complained. 

Petitioner  also  filed  with  the  Court  a  similar  motion  for  stay. 
This  was  denied,  however,  upon  agreement  of  counsel  to  a 
suggestion  of  the  Presiding  Judge  that  the  statement  of  Com¬ 
mission  counsel  that — 

the  Commission  interprets  Order  No.  144  as  not  au¬ 
thorizing  the  making  of  any  change  in  an  effective  rate, 
charge,  or  contract  provision,  without  compliance  with 
the  Natural  Gas  Act,  as  amended — 

be  incorporated  in  this  Court’s  order  of  February  28,  1949, 
denying  Petitioner’s  motion  for  stay. 

The  relevant  rate  provisions  of  the  Act  and  of  the  new  regu¬ 
lations. — The  rate  provisions  of  the  Natural  Gas  Act  are  sim¬ 
ilar  to  requirements  familiar  in  many  state  and  federal  statutes. 
Subsection  4  (a)  declares  that  rates  shall  be  just  and  reason¬ 
able,  and  subsection  4  (b)  prohibits  the  granting  of  any  undue 
preference  or  the  maintaining  of  any  unreasonable  difference 
in  rates.  Every  natural-gas  company  is  required  by  subsec¬ 
tion  4  (c)  to  file  with  the  Commission  schedules  showing  all 
jurisdictional  rates,  in  such  form  and  in  accordance  with  such 
rules  and  regulations  as  the  Commission  may  prescribe. 

Subsection  4  (d)  prohibits  any  natural-gas  company  from 
changing  any  rate  except  after  30  days’  notice,  unless  the  Com- 
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mission  otherwise  orders.  The  Commission  is  authorized  by 
subsection  4  (e)  to  suspend  the  operation  of  any  new  schedule 
for  a  period  not  longer  than  five  months ;  to  enter  upon  a  hear¬ 
ing  concerning  the  lawfulness  of  the  rate;  and,  after  full  hear¬ 
ings,  to  make  such  orders  with  reference  to  the  rate,  whether 
or  not  it  has  gone  into  effect,  as  would  be  proper  in  a  proceeding 
initiated  after  it  had  become  effective.  Subsection  5  (a)  author¬ 
izes  the  Commission  to  determine  after  hearing  whether  any 
rate  is  unjust  or  unreasonable,  and  to  fix  the  just  and  reasonable 
rate. 

With  the  rate  scheme  of  the  Act  as  a  necessary  background, 
we  turn  to  an  examination  of  so  much  of  the  new  regulations  as 
is  necessary  to  an  understanding  of  Petitioner's  complaint  which 
is  directed  against  only  one  of  them,  namely,  Section  154.85. 

Promulgated  by  Order  No.  144,  Part  154  of  the  Commission’s 
“Regulations  Under  the  Natural  Gas  Act”  makes  provisions 
for  “Rate  Schedules  and  Tariffs”  (App.  232-251).  Section 
154.1  requires  every  natural-gas  company,  on  and  after  Decem¬ 
ber  1,  1948,  to  file  and  post,  in  conformity  with  the  require¬ 
ments  of  that  Part,  schedules  showing  all  jurisdictional  rates 
and  charges,  and  provides  that  effective  rate  schedules  there¬ 
tofore  on  file  with  the  Commission  shall  be  restated  as  set  forth 
in  Section  154.82,  referred  to  below.  That  proviso  includes,  of 
course,  contracts  previously  filed  as  rate  schedules. 

Part  154  includes  the  following  definitions  which  emphasize 
the  discontinuance  of  the  earlier  practice  whereby  companies 
were  permitted  to  file  as  rate  schedules  their  varied  and  com¬ 
plicated  individual  contracts  and  supplements  thereto  (App. 
234r-235): 

§  154.11  Rate  Schedule. — The  term  “rate  schedule” 
means  a  statement  of  a  rate  or  charge  for  a  particular 
classification  of  transportation  or  sale  of  natural  gas 
subject  to  the  jurisdiction  of  the  Commission,  and  all 
terms,  conditions,  classifications,  practices,  rules  and 
regulations  affecting  such  rate  or  charge.  This  term 
also  includes  any  contract  for  which  special  permission 
has  been  obtained  in  accordance  with  Section  154.52  of 
this  Part. 
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§  154.12  Contract. — The  term  “contract”  means  any 
agreement  which  in  any  manner  affects  or  relates  to 
rates,  charges,  classifications,  practices,  rules,  regula¬ 
tions  or  services  for  any  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission.  This 
term  includes  an  executed  service  agreement. 

§  154.13  Service  Agreement.  —  The  term  “service 
agreement”  means  an  unexecuted  form  of  agreement  for 
service  under  a  natural-gas  company’s  tariff. 

§  154.14  Tariff  or  FPC  Gas  Tariff. — The  term  “Tariff” 
or  “FPC  Gas  Tariff”  means  a  compilation,  in  book  form, 
of  all  of  the  effective  rate  schedules  of  a  particular  nat¬ 
ural-gas  company,  and  a  copy  of  each  form  of  service 
agreement. 

Section  154.21  (App.  235-236)  defines  “ Effective  Tariff ”  as 
that  filed  pursuant  to  the  amended  regulations  and  permitted 
by  the  Commission  to  become  effective.  That  section  also 
restates  the  statutory  prohibition  against  charging  any  rate 
different  from  those  on  file  with  the  Commission. 

Sections  154.31-154.41  deal  with  the  “Form  and  Composition 
of  Tariff”  (App.  237-243).  The  tariff  must  contain  “a  Table 
of  Contents,  a  Preliminary  Statement,  a  Map  of  the  System,  the 
Rate  Schedules,  General  Terms  and  Conditions,  Form  of  Serv¬ 
ice  Agreement  and  an  Index  of  Purchasers”  (Sec.  154.34;  App. 
239-240).  Section  154.82,  with  exceptions  not  relevant  here, 
requires  that  all  effective  schedules  not  prepared  in  accordance 
with  Sections  154.31-154.41  shall  be  restated  and  filed  as  parts 
of  a  tariff  (App.  249).  This,  of  course,  includes  contracts  pre¬ 
viously  filed  as  rate  schedules. 

The  “ Plan  of  Restatement ”  is  set  forth  in  Section  154.84 
(App.  250): 

The  restatement  shall  contain  the  provisions  of  sched¬ 
ules  of  rates,  charges,  classifications,  practices,  regula¬ 
tions  and  contracts  effective  on  the  date  the  tariff  is  filed. 
However,  concurrent  with  the  restatement,  a  natural- 
gas  company  may  propose  changes  in  rates,  charges, 
classifications,  services,  practices,  rules  and  regulations 
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in  accordance  with  Section  154.63  of  this  Part.  Differ¬ 
ences  in  the  phraseology  of  schedules  should  be  recon¬ 
ciled  whenever  possible.  *  *  *. 

The  following  provision  is  particularly  pertinent  to  Peti¬ 
tioner  whose  status  in  this  case  is  exclusively  that  of  a  pur¬ 
chaser  (App.  237) : 

§  154.27  Comments  by  Interested  Parties .  Comments 
of  any  purchaser  or  other  interested  party  concerning 
any  filing  made  pursuant  to  this  part  should  be  sub¬ 
mitted  within  15  days  after  the  date  of  filing.  This  Sec¬ 
tion  shall  not  limit  any  right  to  file  protests  and  com¬ 
plaints. 

Appearing  here  solely  as  a  purchaser,  upon  whom  the  regu¬ 
lations  admittedly  impose  no  obligations,  Petitioner  alleges 
aggrievement  by,  and  complains  against,  only  the  provisions  of 
(App.  251): 

§  154.85  Status  of  Contracts  FUed  as  Rate  Schedules 
and  Restated .  Each  contract,  which  is  now  filed  as  an 
effective  rate  schedule,  may  be  continued  in  effect  and 
shall  be  considered  as  an  executed  service  agreement  to 
the  extent  that  the  provisions  thereof  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff,  until  such  contract  expires  by  its 
presently  provided  terms  or  is  replaced  by  an  executed 
service  agreement  in  a  form  contained  in  the  Tariff: 
Provided,  however,  that  the  natural-gas  company,  con¬ 
current  with  the  filing  of  the  Tariff,  shall  submit,  for 
insertion  in  front  of  each  such  contract,  a  statement 
identifying  the  provisions  thereof  which  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff  and  which  are  to  remain  in  effect. 

Provided  further,  however,  that  agreements  intended 
to  effect  a  change  or  amendment  in  such  contract  may  be 
made  only  by  the  execution  of  a  form  of  service  agree¬ 
ment  contained  in  the  Tariff. 
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Petitioner's  contentions. — Petitioner  purchases  its  gas  supply 
under  contracts  with  Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  which  Panhandle  had  filed  as  its  rate  schedules 
before  the  effective  date  of  the  new  regulations.  Petitioner 
claims  that  the  Commission  intended  by  Section  154.85  to 
“abrogate”  existing  contracts  (Pet.  Br.  6).  It  argues:  The 
Commission  erred  in  not  granting  a  hearing  of  the  sort  neces¬ 
sary  in  a  full-scale  rate  case  under  Section  5  (a)  of  the  Act 
(id.,  12-23) ;  Section  154.85  destroys  the  binding  effect  of  exist¬ 
ing  contracts  without  regard  to  Section  5  (a)  (id.,  23-29) ;  the 
Commission  exceeded  its  rule-making  powers  since  the  regula¬ 
tions  modify  existing  contracts  without  a  hearing  (id.,  29-32) ; 
and  refusal  to  grant  a  hearing  violated  the  Administrative  Pro¬ 
cedure  Act  (id.,  32-34).  Since  the  regulations  are  authorized 
rules  of  general  applicability,  we  deny  that  a  hearing  was 
required.  And  since  the  Commission  is  legally  bound  to  inter¬ 
pret  them  as  not  abrogating  contracts,  or  permitting  their 
alteration  without  compliance  with  the  Act,  we  say  there  is  no 
controversy  here. 

In  urging  its  contentions,  Petitioner  assumes  the  existence 
of  this  Court’s  jurisdiction  to  entertain  the  petition  for  review. 
We  deny  the  Court’s  jurisdiction,  even  if  there  were  a  con¬ 
troversy. 

QUESTIONS  PRESENTED 

The  questions  thus  presented  are: 

( 1 )  Whether  the  case  is  moot  ; 

(2)  If  the  case  is  not  moot,  whether  this  court  has  juris¬ 

diction,  under  Section  19  (b)  of  the  Natural  Gas 
Act  or  Section  10  of  the  Administrative  Procedure 
Act,  to  review  Section  154.85  of  “Regulations  under 
the  Natural  Gas  Act,”  promulgated  by  the  Com¬ 
mission’s  Order  No.  144;  and 

(3)  If  the  second  question  must  be  answered  in  the  affirma¬ 

tive,  whether  Section  154.85  abrogates  or  impairs 
Petitioner’s  rights  under  its  contracts,  contrary  to 
the  Natural  Gas  Act  or  the  Administrative  Pro¬ 
cedure  Act. 
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STATUTES  INVOLVED 

Pertinent  here  are  the  Natural  Gas  Act  and  the  Administra¬ 
tive  Procedure  Act.  The  Federal  Power  Act7  is  mentioned 
frequently.  Because  we  refer  to  most  of  the  sections  of  the 
Natural  Gas  Act,  pamphlet  copies  thereof  will  be  lodged  with 
the  clerk  in  lieu  of  printing  herewith.  Relevant  portions  of 
the  Administrative  Procedure  Act  and  of  the  Federal  Power 
Act  are  set  out  in  the  Appendix  hereto,  infra,  pp.  53-62. 

SUlOffABY  OF  ABGTTJEENT 

I 

Petitioner’s  sole  complaint  is  that  the  regulations  in  general 
and  Section  154.85  in  particular  are  invalid  since,  it  is  claimed, 
they  purport  to  alter  contracts  without  a  hearing  required  by 
Section  5  (a)  of  the  Act,  which  authorizes  the  Commission  to 
modify  contracts.  But,  under  the  petition,  the  denial  of  a 
hearing  can  be  error  only  if  Petitioner  be  right  in  its  view  that 
the  regulations  do  modify  contracts.  And  if  that  view  be 
wrong,  not  even  Petitioner  claims  that  the  denial  of  a  hearing 
was  error. 

By  its  statement  submitted  to  this  Court  in  this  Cause,  the 
Commission  is  legally  bound  to  interpret  the  regulations  as  not 
“authorizing  the  making  of  any  change  in  an  effective  rate, 
charge,  or  contract  provision,  without  compliance  with  the  Nat¬ 
ural  Gas  Act.”  This  and  previous  binding  Commission  state¬ 
ments  legally  assure  Petitioner  that  the  Commission  will  in¬ 
terpret  and  apply  the  regulations  as  not  altering  contracts, 
or  even  permitting  their  alteration  without  compliance  with 
the  Act.  Gone  is  all  possibility  of  aggrievement  to  Petitioner 
by  the  regulations,  if  any  ever  existed.  Absent  is  any  necessity 
for  hearings,  since  the  alleged  necessity  was  conjured  only 
from  Petitioner’s  erroneous  view  that  the  regulations  purport 
to  alter  contracts. 

Petitioner  thus  requests  this  court  to  decide  that  the  Com¬ 
mission  must  construe  the  regulations  as  it  is  already  legally 

TAct  of  Jane  10,  1920,  c.  285,  41  Stat  1063,  as  amended  by  the  Act  of 
August  26, 1935,  c.  687,  49  Stat  838, 16  U.  S.  C.  791,  et  seq. 
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bound  to  interpret  them.  This  is  not  an  appropriate  judicial 
function,  but  would  be  an  exercise  in  futility.  The  case  is 
plainly  moot. 

II 

But  even  if  it  be  assumed  that  the  case  is  not  moot,  this 
Court  is  without  jurisdiction  since  the  regulations  are  not 
“orders”  satisfying  the  distinctive  and  controlling  statutory 
conditions  for  review. 

A.  On  their  face,  the  regulations  are  rules  of  general  applica¬ 
bility.  This  is  not  denied  by  Petitioner.  Its  claim  that  the 
regulations  operate  upon  it  in  an  adjudicatory,  particularized 
manner  rests  entirely  upon  allegations — which  we  emphatically 
deny — that  are  unsupported,  and  in  the  present  posture  of  the 
case  insupportable  since  there  is  no  evidence. 

Petitioner  does  not  charge  that  the  Commission  failed  to 
satisfy  the  procedural  prerequisites  applicable  to  the  issuance 
of  general  regulations.  Nor  could  such  a  contention  be  sus¬ 
tained,  as  is  established  by  a  comparison  between  the  steps 
taken  before  issuance  of  these  regulations  and  the  pertinent 
provisions  of  the  Natural  Gas  Act  and  the  Administrative 
Pl-ocedure  Act.  No  “hearing”  was  held  or  required  by  either 
statute. 

Since  the  regulations  are  rules  of  general  applicability,  there 
was  no  constitutional  necessity  for  a  hearing.  Bi-Metallic 
Investment  Company  v.  State  Board  of  Equalization,  239  U.  S. 
441, 445;  Bowles  v.  Willingham,  321 TJ.  S.  503,  519-520.  Nor 
was  any  particular  form  of  procedure  required  under  the  Con¬ 
stitution.  National  Labor  Relations  Board  v.  Mackay  Radio 
&  Telegraph  Co.,  304  U.  S.  333, 351. 

B.  This  Court  has  no  jurisdiction  unless  under  Section  19  (b) 
of  the  Natural  Gas  Act,  which  contains  the  “distinctive  formu¬ 
lation  of  the  conditions  under  which  resort  to  the  courts  may 
be  made.”  Federal  Power  Commission  v.  Pacific  Power  <fc 
Light  Co.,  307  U.  S.  156, 159.  None  of  these  conditions  is  met. 

Only  a  “party”  to  a  “proceeding”  who  is  “aggrieved”  by  an 
“order”  is  given  a  right  to  review  in  United  States  Courts  of 
Appeals.  Moreover,  the  direct  relationship  between  the  Act’s 

864130 — 49 - 3 
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numerous  provisions  for  ‘‘hearings”  and  Section  19  (b)’s  pro¬ 
vision  for  review  is  demonstrated  by  the  requirement  that  “The 
finding  of  the  Commission  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive.”  Also,  that  Section  re¬ 
quires  the  certification  and  filing  with  the  court  of  the  “tran¬ 
script  of  the  record”  on  which  the  “order”  was  entered.  Un¬ 
like  a  legislative  rule,  the  contemplated  “order”  is  more  “analo¬ 
gous  to  the  judgment  of  a  court.”  Carolina  Aluminum  Co.  v. 
Federal  Power  Commission,  97  F.  2d  435, 436  (C.  A.  4). 

Here,  no  “hearing”  was  held  or  required.  There  was  no  “pro¬ 
ceeding,”  no  “transcript”  of  record,  and  no  “party.”  Plainly, 
the  regulations  are  not  “orders”  within  the  meaning  of  Section 
19  (b).  Nor  can  Petitioner  show  that  it  is  “aggrieved,”  and 
the  Commission  does  not  admit  Petitioner’s  unsupported  allega¬ 
tions. 

Such  a  construction  of  Section  19  (b)  is  abundantly  sup¬ 
ported.  In  Federal  Power  Commission  v.  Metropolitan  Edison 
Co.,  304  U.  S.  375,  it  was  held  that  identical  provisions  in  the 
Federal  Power  Act  contemplate  “a  case  in  which  the  Commis¬ 
sion  has  taken  evidence  and  made  findings  *  *  *  [and 
relate]  #  *  #  to  orders  of  a  definitive  character  dealing 
with  the  merits  of  a  proceeding  before  the  Commission  and 
resulting  from  a  hearing  upon  evidence  and  supported  by  find¬ 
ings  appropriate  to  the  case”  (p.  384).  Thus,  our  case  stands 
in  sharp  contrast  to  those  sustaining  the  right,  under  different 
statutes,  notably  the  Urgent  Deficiencies  Act  of  1913,"  to  sue 
to  enjoin  an  agency  action  “where  irreparable  damage  would 
otherwise  ensue  to  the  petitioner.”  E.  g.,  Columbia  Broadcast¬ 
ing  System ,  Inc.  v.  U nited  States,  316  U.  S.  407.  The  necessity 
for  that  distinction  was  pointedly  recognized  by  the  Supreme 
Court  in  Federal  Power  Commission  v.  Pacific  Power  &  Light 
Co.,  307  U.  S.  156,  159.  So  also  the  decisions  of  this  Court 
have  recognized  that  conditions  on  review  like  those  of  Section 
19  (b)  must  be  met.  E.  g.,  American  Sumatra  Tobacco  Corp.  v. 
Securities  &  Exchange  Commission,  68  App.  D.  C.  77,  93  F. 
2d  236. 


•Act  of  October  22, 1913,  c.  32, 38  Stat.  219, 28  U.  S.  C.  47. 
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Petitioner  relies  upon  Section  10  of  the  Administrative  Pro¬ 
cedure  Act,  dealing  with  “Judicial  Review,”  only  in  furtherance 
of  its  insupportable  conclusion  that  the  regulations  are  adjudi¬ 
catory.  That  Section  lays  no  basis  for  judicial  review  of  these 
regulations  since  they  are  legislative  in  character.  Even  if 
Petitioner  had  a  right  to  judicial  review  under  Section  10  of  the 
Administrative  Procedure  Act,  which  it  does  not,  such  a  right 
could  not  be  converted  into  an  authorization  to  invoke  the 
jurisdiction  of  this  Court  under  Section  19  (b)  of  the  Natural 
Gas  Act. 

We  do  not  contend  that  the  regulations  are  beyond  judicial 
scrutiny.  They  are  not  self-executory,  and  if  statutory  en¬ 
forcement  proceedings  be  instituted,  the  defendant  natural-gas 
company  in  defending  could  contest  their  validity.  Cj.,  Fed¬ 
eral  Power  Commission  v.  Metropolitan  Edison  Co .,  304  U.  S. 
375,  386-387.  But  Petitioner  stands  here  as  a  purchaser,  not 
as  a  natural-gas  company,  and  is  not  obligated  by  the  regula¬ 
tions  to  do  anything.  It  suffers  no  aggrievement  from  the 
regulations,  as  we  show  in  Parts  I  and  III  hereof.  Therefore, 
it  is  not  entitled  to  judicial  review  in  any  event. 

For  these  reasons,  the  petition  must  be  dismissed  since  it 
does  not  seek  review  of  an  “order”  within  the  contemplation  of 
Section  19  (b). 

Ill 

Granting  arguendo  that  the  case  is  not  moot  and  that  this 
Court  has  jurisdiction,  the  Court  must  view  the  regulations 
only  against  the  background  of  the  Act.  So  viewed,  they  are 
reasonable  and  necessary  or  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Act.  And  if  the  Court,  contrary  to  our  conten¬ 
tions,  deems  it  appropriate  to  make  evidentiary  resort  to  the 
materials  certified  as  a  “transcript”  of  record,  it  must  find  that 
the  regulations  do  not  alter  Petitioner’s  contracts. 

A,  An  examination  of  the  rate  provisions  of  the  Act  makes  it 
evident  that  their  important  purposes  would  be  impeded,  or 
largely  fail,  unless  regulations  governing  the  form  and  compo¬ 
sition  of  rate  schedules  enable  a  ready  location  of  the  rate  and 
determination  of  what  the  rate  in  fact  is.  The  new  regula- 
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tions  were  designed,  therefore,  to  achieve  uniformity  and  sim¬ 
plicity,  where  the  prior  permitted  practice  of  filing  contracts 
as  rate  schedules,  with  unlimited  supplementation,  had  created 
progressive  complication  and  confusion.  In  a  step-by-step 
analysis,  we  show  that  Section  154.85,  to  which  alone  Petitioner 
objects,  is  reasonable,  appropriate,  and  actually  necessary  to 
carry  out  the  provisions  of  the  Act. 

B.  Assuming  arguendo  that  Petitioner’s  contracts  are  such 
as  it  describes,  it  is  clear  that  Section  154.85  does  not  alter  them 
in  any  respect.  For  that  Section  does  not  alter  any  contract 
in  any  way.  Whether  or  not  an  ex  parte  filing  by  a  natural- 
gas  company  of  a  proposed  change  in  its  rates  or  services,  made 
effective  solely  under  the  provisions  of  Section  4  (d)  of  the 
Act,  could  supersede  conflicting  provisions  of  private  con¬ 
tracts — constitutes  a  question  not  in  issue,  although  Petitioner 
deems  it  “crucial”  and  devotes  most  of  its  brief  to  it. 

For  the  foregoing  reasons,  the  petition  should  be  dismissed, 
or  the  Commission’s  order  affirmed. 

ARGUMENT 

I 

The  case  is  moot 

In  its  application  for  rehearing  (App.  265-273),  Petitioner 
alleges  that  the  Commission  erred  in  failing  to  grant  a  “hear¬ 
ing.”  But,  under  the  petition,  the  denial  of  a  hearing  can  be 
error  only  if  Petitioner  be  right  in  its  view  that  the  regulations, 
Section  154.85  in  particular,  “purport  to  change,  modify,  re¬ 
strict,  eliminate  and  prohibit  provisions  now  contained  in  Mich¬ 
igan  Consolidated’s  contracts  with  Panhandle”  (App.  265, 
267).*  If  that  view  of  the  regulations  be  wrong,  however,  not 
even  Petitioner  claims  that  the  failure  to  grant  a  hearing  was 

’Section  19  (b)  of  the  Act  provides,  among  other  things,  that:  “No  ob¬ 
jection  to  the  order  of  the  Commission  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the  Commission  in  the 
application  for  rehearing  unless  there  is  reasonable  ground  for  failure  so 
to  do.” 
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error.  Nor  do  additional  objections  appear  in  either  the  peti¬ 
tion  for  review  or  Petitioner’s  brief.10 

The  Commission  has  several  times,  and  emphatically  labelled 
Petitioner’s  construction  of  the  regulations  as  entirely  wrong 
(see,  infra,  pp.  45-46).  In  addition,  on  February  28, 1949,  we 
stated  to  this  court  that: 

The  Commission  interprets  Order  No.  144  as  not  author¬ 
izing  the  making  of  any  change  in  an  effective  rate, 
charge,  or  contract  provision,  without  compliance  with 
the  Natural  Gas  Act,  as  amended. 

Petitioner’s  motion  for  stay  of  Order  No.  144  was  denied  upon 
agreement  of  counsel  for  both  sides  to  a  suggestion  of  the  Pre¬ 
siding  Judge  that  the  foregoing  interpretation  be  incorporated 
in  this  Court’s  order  of  February  28, 1949,  denying  Petitioner’s 
motion. 

Moreover,  among  the  aforementioned  earlier  binding  state¬ 
ments,  the  Commission,  in  its  order  of  December  20,  1948 
denying  applications  by  Petitioner  and  others  for  rehearing  on 
Order  No.  144,  said  that  Section  154.85  “neither  requires  that 
existing  contracts  remain  in  effect  nor  that  they  be  changed. 
It  is  permissive  only,”  pointing  out  that  the  statutory  right  of 
a  natural-gas  company  to  propose  changes  in  rate  schedules 
and  contracts  is  necessarily  preserved  (App.  275). 11 

10  At  pages  28  and  31  of  its  brief.  Petitioner  asserts  in  passing  that  the 
regulations  seek  to  outlaw  “escalator  clauses.”  But  it  neither  defines 
them,  nor  explains  how  they  are  thus  “outlawed.”  If  Petitioner  refers  to 
clauses  purporting  to  effect  future  changes  in  rates  automatically  without 
conformance  to  the  filing  requirements  of  Section  4  (d),  the  short  answer 
Is  that  they  are  “outlawed”  by  the  statute  itself.  Mississippi  Power  <£  Light 
Co.  v.  Memphis  Natural  Oas  Co.,  162  F.  2d  388  (C.  A.  5),  cert,  den.,  332 
U.  S.  770.  In  any  event,  a  prohibition  against  rate  increases  arising  from 
such  “automatic”  operation  of  escalator  clauses  would  benefit,  not  aggrieve. 
Petitioner  who  stands  here  only  as  a  purchaser.  Nor  is  Petitioner  obligated 
by  the  regulations  to  do  anything. 

a  As  recently  as  November  1,  1949,  the  Commission  reaffirmed  its  views 
respecting  Section  154.85,  saying  that  it  “is  mandatory  to  the  extent  that 
each  contract  which  Is  now  filed  as  an  effective  rate  schedule  shall  be  con¬ 
tinued  in  effect  until  changed  in  accordance  with  the  Natural  Gas  Act” 
(Re  Colorado  Interstate  Oas  Company,  Docket  No.  G-1214,  Opinion  No.  182, 
dated  November  1, 1949).  While  the  Chairman  dissented  from  that  opinion 
in  other  respects,  he  concurred  in  the  foregoing  view,  saying  that  the  regu- 
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Thus,  the  Commission  has  irrevocably  committed  itself  to 
enforce  and  apply  the  regulations  as  not  altering  contracts,  or 
even  permitting  their  alteration  without  compliance  with  the 
Act.  That  these  views  are  binding  upon  the  Commission  can¬ 
not  be  doubted.  American  Telephone  &  Teleg.  Co.  v.  United 
States ,  299  U.  S.  232, 241, 242-243. 

Gone  is  all  possibility  of  aggrievement  to  Petitioner  by  the 
regulations,  if  any  ever  existed.  Absent  is  any  necessity  for 
hearings,  since  the  alleged  necessity  was  conjured  only  from 
Petitioner’s  erroneous  view  that  the  regulations  purport  to 
alter  contracts.  The  case  is  moot. 

In  short,  Petitioner  would  now  have  this  Court  engage  in 
the  academic  exercise  of  deciding  that  the  regulations  must  be 
construed  in  exactly  the  way  in  which  the  Commission  has 
already  legally  bound  itself  to  interpret  them.  Unless  Peti¬ 
tioner  hopes  for  a  pronouncement  upon  other  matters  not  in 
issue,  it  is  difficult  to  perceive  any  rational  excuse  for  Peti¬ 
tioner’s  request  that  this  Court  proceed  with  a  cause  plainly 
moot. 

finally,  the  Commission  has  expressly  and  repeatedly  dis¬ 
claimed  any  intention  that  the  regulations  may  have  the  effect 
charged  by  Petitioner.  Here,  as  in  similar  circumstances  in 
Ecdes  v.  Peoples  Bank,  333  U.  S.  426,  435,* a  court  should  stay 
its  hand.” 

II 

Neither  Section  19  (b)  of  the  Natural  Gas  Act  nor  Section  10  of 
the  Administrative  Procedure  Act  confers  jurisdiction  upon 
this  Court  to  entertain  a  petition  to  review  regulations  of 
general  applicability  issued  pursuant  to  Sections  4  (c)  and 
16  of  the  Natural  Gas  Act. 

Mootness  is  only  the  first  in  a  series  of  defects  in  Petitioner’s 
case.  In  addition,  and  independently  fatal,  is  the  lack  of  juris- 

lations  “are  not  to  be  used  as  a  vehicle  for  the  abrogation  of  contracts,  nor 
are  they  to  be  utilized  as  a  device  for  modifying  rates  subject  to  the  Com* 
mission’s  jurisdiction  otherwise  than  in  accordance  with  the  terms  of  the 
Act” 
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diction  in  this  Court.32  We  shall  show  in  this  Part  of  the  brief 
that,  as  rules  of  general  applicability,18  the  regulations  were 
properly  issued,  and  further  that  they  are  not  “orders”  within 
the  contemplation  of  Section  19  (b)  of  the  Natural  Gas  Act. 
For  that  reason,  they  are  not  reviewable  by  this  Court  at  this 
time,  either  under  that  Section  or  under  Section  10  of  the 
Administrative  Procedure  Act.  Congress,  as  it  is  empowered 
to  do,  stipulated  in  the  Natural  Gas  Act  a  “distinctive  formu¬ 
lation”  of  conditions  under  which  resort  to  the  courts  may 
be  made.  Federal  Power  Commission  v.  Pacific  Power  &  Light 
Co.,  307  U.  S.  156,  159.  But  those  conditions  are  not  met  in 
this  case.  That  is  not  to  say,  however,  that  the  validity  of  the 
regulations  may  not  be  examined  judicially,  for  we  shall  also 
show  in  Section  B  hereof  that  the  statutory  scheme  includes  a 
guaranteed  opportunity  for  judicial  review  in  a  proper  case. 

A.  Hearings  were  not  prerequisite  to  issuance  of  these  regulations  under 
the  Natural  Gas  Act,  the  Administrative  Procedure  Act,  or  the 
Constitution 

Hearings  not  necessary  under  Natural  Gas  Act. — The  Com¬ 
mission  did  all  and  more  than  was  procedurally  necessary  under 
the  Natural  Gas  Act. 

Section  4  (c)  of  that  Act  provides: 

Under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  every  natural-gas  company  shall  file  with 
the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  date  this  act  takes  effect)  and  in  such 
form  as  the  Commission  may  designate,  and  shall  keep 

“As  already  stated  (supra,  p.  5),  the  Commission  consented  to  the 
limited  stay  ordered  by  this  Court  in  Cause  No.  10125.  But  even  that  fact 
would  not  relieve  the  Court  of  the  necessity  to  decline,  sua  sponte,  to  proceed 
where  jurisdiction  does  not  exist  Cutler  v.  Roe,  7  How.  729,  731 ;  Morris 
v.  Gilmer,  129  U.  S.  315, 325 ;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S. 
48,  62-63 ;  Mattingly  v.  Northwestern  Virginia  R.  Co.,  158  U.  S.  53,  57 ;  Cans 
of  Frozen  Egg  Product  v.  United  States,  226  U.  S.  172, 184 ;  Mitchell  v.  Maurer, 
293  U.  S.  237, 244 ;  see,  also,  Attorney  General’s  Manual  on  the  Administrative 
Procedure  Act  (1947),  pp.  105-107. 

“Petitioner  does  not  allege  that  the  regulations  are  particular  In  their 
phrasing.  On  their  face,  it  is  undeniable  that  they  are  rules  of  general 
applicability ;  that  they  are  such  In  fact  we  show  In  Part  III  of  this  brief. 
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open  in  convenient  form  and  place  for  public  inspection, 
schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions  affecting  such  rates  and  charges,  together  with  all 
contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services.  [Paren¬ 
theses  in  text.] 

Clearly,  no  hearing  of  any  sort  is  required  as  a  condition  pre¬ 
cedent  to  issuance  of  the  specified  “rules  and  regulations.” 
And  since  achievement  of  the  statute’s  rate  policies  dictated 
early  establishment  of  legal  rates,  it  is  reasonable  to  assume 
that  Section  4  (c)  contemplated  that  implementing  “rules  and 
regulations”  would  be  issued  promptly.  There  is,  therefore, 
no  basis  for  inferring  an  unexpressed  Congressional  expecta¬ 
tion  that  the  Commission  would  hold  “hearings”  prior  to  pro¬ 
mulgation,  with  all  the  delays  necessarily  incident  thereto. 
In  such  circumstances,  no  requirement  of  hearing  may  be 
judicially  imposed  where  required  by  neither  the  Constitution 
nor  the  Congress.  Federal  Communications  Commission  v. 
WJR  Station,  337  U.  S.  265;  Bi-Metallic  Investment  Company 
v.  State  Board  of  Equalization,  239  TJ.  S.  441. 

Nor  are  hearings  prerequisite  to  invocation  of  the  Commis¬ 
sion’s  ancillary,  general  authority  to  issue  rules  and  regulations 
conferred  by  Section  16  which  provides,  in  part,  that: 

The  Commission  shall  have  power  to  perform  any  and 
all  acts,  and  to  prescribe,  issue,  make,  amend,  and  rescind 
such  orders,  rules,  and  regulations  as  it  may  find  neces¬ 
sary  or  appropriate  to  carry  out  the  provisions  of  this  act. 

In  pursuance  of  the  foregoing  authority,  and  without  prior 
hearing  or  other  formality,  the  Commission  on  July  5,  1938, 
issued  its  Order  No.  52  prescribing  “Provisional  Rules  of  Prac¬ 
tice  and  Regulations  under  the  Natural  Gas  Act,  with  Approved 
Forms,  Effective  July  11,  1938”  (18  CFR  Subchapter  B,  1938 
Supp.).  Section  54.1  of  the  provisional  regulations  defined 
“rate  schedule”  to  include  any  contract  “which  specifies  or 
affects  the  rates  and  charges  to  be  assessed  or  collected  for  the 
transportation  or  sale  of  natural  gas  subject  to  the  jurisdiction 
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of  the  Commission.”  As  already  stated  {supra,  p.  2),  natural- 
gas  companies  were  thus  permitted  to  file  contracts  as  rate 
schedules.  The  regulations  here  under  attack  are  merely  the 
culmination  of  the  Commission’s  efforts  to  achieve  simplifica¬ 
tion  of  rate  schedules  by  amendment  of  its  provisional  reg¬ 
ulations. 

In  their  failure  to  require  a  hearing,  Sections  4  (c)  and  16 
are  comparable  to  other  authorizations  in  the  Act.  These  in¬ 
clude  powers  to  issue  legislative  rules  of  general  applicability 
and  powers  to  issue  orders  of  an  investigatory  or  procedural 
character.  For  example,  as  an  aid  to  state  regulation,  Section 
5  (b)  empowers  the  Commission  to  “investigate  and  determine 
the  cost  of  the  production  or  transportation  of  natural  gas  by 
a  natural-gas  company”  in  cases  where  the  Commission  has  no 
authority  to  fix  rates  therefor;  no  antecedent  hearing  is  re¬ 
quired.14  Likewise,  Section  8  (a)  requires  that  every  natural- 
gas  company  keep  such  accounts  and  records  “as  the  Commis¬ 
sion  may  by  rules  and  regulations  prescribe  as  necessary  or 
appropriate  for  purposes  of  the  administration  of  this  act.” 
That  authorization,  the  foundation  for  the  Commission’s  pre¬ 
scription  of  its  “Uniform  System  of  Accounts  for  Natural-Gas 
Companies”  (18  CFR  Part  201),  was  not  conditioned  upon  a 
prior  hearing.  Indeed,  the  fact  that  the  Commission  there  held 
hearings,  though  not  required,  occasioned  critical,  adverse 
comment.15 

14  Where,  in  reliance  upon  powers  conferred  on  the  Commission  by  Section 
5  (b),  among  others,  the  Commission  makes  a  finding  as  to  lawfulness  of 
past  rates,  as  an  aid  to  state  regulation,  such  finding  does  not  constitute  a 
reviewable  “order”  under  Section  19  (b)  of  the  Act.  Federal  Power  Com¬ 
mission  v.  Hope  Natural  Oas  Company ,  320  U.  S.  591,  618-619. 

“  See  Administrative  Procedure  in  Government  Agencies,  Sen.  Doc.  No.  10, 
77th  Cong.,  1st  Sess.,  Part  12,  Federal  Power  Commission,  p.  40.  The  At¬ 
torney  General’s  Committee  compared  the  formal  proceedings  conducted  by 
the  Commission  preceding  adoption  of  its  Uniform  System  of  Accounts  for 
Natural-Gas  Companies  with  the  earlier.  Informal  hearings  prior  to  adoption 
of  the  Uniform  System  of  Accounts  for  Electric  Companies,  based  on  like 
statutory  authority  (Section  301  (a)  of  the  Federal  Power  Act,  49  Stat. 
863,  854, 16  U.  S.  C.  791a,  825).  Staving  describe  <»nrlier,  informal  hear¬ 
ings  as  “somewhat  in  the  nature  of  a  convention  or  open  forum,”  the  Attorney 
General’s  Committee  continued : 

44  •  *  *  The  reason  for  the  change  in  procedure  appears  to  have  been 
wholly  a  tactical  one.  At  the  time  that  it  [the  later  formal  hearing]  was 
864130—49 - 4 
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Also,  it  has  been  held  that  the  Commission's  power  to  pre¬ 
scribe  a  uniform  system  of  accounts  for  electric  companies, 
under  identical  statutory  authority,  is  not  open  to  doubt.  See 
Northwestern  Electric  Co.  v.  Federal  Power  Commission,  321 
U.  S.  119, 122-123,  where  the  system  of  accounts  involved  was 
prescribed  following  an  “informal  hearing”  not  required  by  the 
statute.1*  Nor  is  a  hearing  made  a  prerequisite  of  a  Commission 
order  under  Section  8  (b),  requiring  natural-gas  companies  to 
furnish  specified  information.17  Still  another  example  appears 
in  Section  10  (a)  requiring  every  natural-gas  company  to  file 
such  annual  and  other  reports  as  the  Commission  may  “by 
rules  and  regulations  or  order  prescribe  as  necessary  or  appro¬ 
priate  to  assist  the  Commission  in  the  proper  administration  of 
this  act.”  In  their  failure  to  require  hearings,  all  the  fore¬ 
going  rule-making  authorizations  are  like  those  contained  in 
Sections  4  (c)  and  16,  involved  here. 

All  of  those  authorizations  are  substantially  the  same  as 
their  counterparts  in  the  Federal  Power  Act,  after  which  the 
Natural  Gas  Act  was  closely  patterned.18  Noteworthy  in  these 
circumstances,  is  the  fact  that  the  petition  before  the  Court 
presents  a  case  of  first  impression.  For  never  before  in  the 
administration  of  either  statute  has  a  United  States  Court  of 
Appeals  been  requested  to  review  a  Commission  rule  of  general 
applicability  as  an  “order”  within  the  contemplation  of  the 
unusual  review  provisions  of  Section  19  (b)  of  the  Natural  Gas 
Act,  approved  June  21,  1938,  or  its  counterpart,  Section  313 
(b)  of  the  Federal  Power  Act,  approved  August  26,  1935. 

scheduled  there  was  considerable  clamor  concerning  administrative  pro¬ 
cedure  in  general  and  administrative  rule  making  in  particular.  Purely  as  a 
•public  relations’  matter  it  was  determined  to  conduct  a  rule-making  hear¬ 
ing  which  even  the  most  aggressive  proponent  of  formalism  would  pronounce 
acceptable.  Now  that  the  deed  has  been  done,  there  appears  to  be  no  senti¬ 
ment  that  the  proceeding  brought  to  light  any  information  or  opinions  which 
could  not  have  been  obtained  by  much  less  wasteful  and  time-consuming 
methods.” 

*  Supra,  pp.  19-20,  fn.  15. 

wCt,  Peoples  Natural  Oat  Co.  v.  Federal  Power  Commission,  75  U.  S. 
App.  D.  C.  235, 127  F.  2d  153,  cert  den.,  316  U.  S.  700. 

"  Hearings  before  a  Subcommittee  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce,  74th  Cong.,  2d  Sess.,  on  H.  R.  11662,  which  later 
became  the  Natural  Gas  Act  P- 10. 
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Unlike  the  authorizations  to  issue  rules  of  general  appli¬ 
cability  without  prior  hearing,  discussed  above,  the  Natural 
Gas  Act  contains  numerous  provisions  empowering  the  Com¬ 
mission  to  act  only  after  a  “hearing”  or  “opportunity”  there¬ 
for.  Such  is  the  direction  to  the  Commission  in  Section  3  to 
issue  export  or  import  orders  unless,  “after  opportunity  for 
hearing ,  it  finds  that  the  proposed  exportation  or  importation 
will  not  be  consistent  with  the  public  interest” ; 19  supplemental 
orders  under  that  Section  may  be  issued  only  “after  oppor¬ 
tunity  for  hearing  .”  Similarly,  whenever  a  new  schedule  of 
rates  or  charges  is  filed  under  Section  4  (d),  the  Commission 
is  authorized  by  Section  4  (e)  “to  enter  upon  a  hearing ”  con¬ 
cerning  the  lawfulness  thereof;  and,  “pending  such  hearintf’ 
may  suspend  the  operation  of  such  schedule;  and  “after  full 
hearings”  may  issue  such  orders  with  reference  thereto  as 
would  be  proper  in  a  proceeding  initiated  after  it  had  become 
effective.  Also,  the  Commission’s  general  authority  under 
Section  5  (a)  to  determine  and  fix  just  and  reasonable  rates 
may,  of  course,  be  exercised  only  “after  a  hearing  ”  Likewise, 
the  Commission’s  powers  under  Section  7  (a)  to  direct  the 
extension  or  improvement  of  transportation  facilities  may  be 
invoked  only  after  “opportunity  for  hearing .”  Section  7  (b) 
prohibits  natural-gas  companies  from  abandoning  facilities 
or  service  without  Commission  approval  obtained  “after  due 
hearing  ”  So  also,  in  the  case  of  applications  for  certificates 
of  public  convenience  and  necessity,  Section  7  (c)  requires 
that,  excepting  applications  for  “grandfather”  certificates,  the 
Commission  “shall  set  the  matter  for  hearing”  Similarly, 
Section  7  (f)  authorizes  the  Commission  to  determine  service 
areas,  but  only  “after  a  hearing And  under  Section  8  (a), 
after  “ opportunity  for  hearing  ”  the  Commission  may  deter¬ 
mine  by  order  the  accounts  in  which  particular  outlays  or 
receipts  shall  be  entered,  charged,  or  credited.  Also,  Section 
9  (a)  authorizes  the  Commission,  “after  hearing,”  to  require 
natural-gas  companies  to  carry  proper  and  adequate  deprecia¬ 
tion  and  amortization  accounts  in  accordance  with  Commission 

"Italics  and  parenthetical  material  in  quotations  herein  are  supplied 
unless  otherwise  noted. 
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rules.  Still  again,  under  Section  14  (b),  the  Commission  may 
determine  the  adequacy  of  gas  reserves  held  by  a  natural-gas 
company,  but  only  “after  hearing” 

Thus,  time  after  time  throughout  the  Act,  Congress  care¬ 
fully  distinguished  situations  where  it  deemed  hearings  neces¬ 
sary  from  those  where  it  did  not.  Such  repeated  and  meticulous 
distinctions  repel  any  suggestion  of  indiscriminate  prescription 
for  a  hearing.  Moreover,  the  hearing  requirements  are  neatly 
articulated  with  the  sections  of  the  Acts  relating  to  procedure. 
Thus,  Section  15  stipulates  requirements  respecting  the  con¬ 
duct  of  hearings  and  authorizes  the  issuance  of  rules  of  practice 
and  procedure.  Another  example  appears  in  Section  17  (a) 
which  provides  for  reference  of  matters  to  joint  boards  com¬ 
posed  of  members  of  states  affected  and  empowers  them  to  hold 
hearings  and  act  in  a  prescribed  manner.  Finally,  all  of  the 
requirements  as  to  hearings  are  carefully  interwoven  with  the 
provision  in  Section  19  (b)  for  review  of  Commission  “orders” 
by  United  States  Courts  of  Appeals,  which  we  discuss,  infra. 
pp.  27-36. 

Hearings  not  necessary  under  the  Administrative  Procedure 
Act. — As  already  stated  (supra,  pp.  3-4) :  a  copy  of  the  pro¬ 
posed  amendments  was  published  before  promulgation  in  the 
Federal  Register  and  mailed  to  each  natural-gas  company  in 
April  1948;  “interested  persons”  were  invited  to  submit  written 
comments  before  a  fixed  date  later  postponed ;  the  Commission 
in  June  1948  directed  a  public  hearing  to  be  held  thereon,  al¬ 
though  stating  that  such  rules  as  were  proposed  “are  not  re¬ 
quired  by  the  Natural  Gas  Act  to  be  made  on  the  record  after 
opportunity  for  hearing” ;  industry  comments  were  considered 
by  the  Commission,  resulting  in  a  revision  of  the  proposed 
amendments,  which  was  also  published  in  the  Federal  Register 
in  September  1948  and  mailed  to  each  natural-gas  company; 
the  Commission  ordered  oral  argument  on  the  issues  involved 
in  lieu  of  the  presentation  of  evidence  theretofore  set;  and  fi¬ 
nally,  after  oral  argument,  the  Commission  issued  its  Order 
No.  144  on  October  30,  1948,  promulgating  the  regulations  to 
become  effective  December  1,  1948.  On  the  date  when  issued, 
October  30,  1948,  the  new  regulations  were  published  in  the 
Federal  Register  (13  F.  R.  6371). 
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While  insisting  that  none  was  required,  we  do  not,  of  course, 
maintain  that  the  foregoing  procedure  included  or  constituted 
a  “hearing”  within  the  meaning  of  that  term  as  used  in  the 
Natural  Gas  Act.  We  shall  now  show  that  the  steps  taken 
comprehended  all  and  more  than  was  procedurally  necessary 
under  the  Administrative  Procedure  Act. 

Section  2  (c)  prescribes  the  following  definition  of  “rule  and 
rule  making”: 

“Rule”  means  the  whole  or  any  part  of  any  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or  pre¬ 
scribe  law  or  policy  or  to  describe  the  organization,  pro¬ 
cedure,  or  practice  requirements  of  any  agency  and 
includes  the  approval  or  prescription  for  the  future  of 
rates,  wages,  corporate  or  financial  structures  or  reor¬ 
ganizations  thereof,  prices,  facilities,  appliances,  serv¬ 
ices  or  allowances  therefor  or  of  valuations,  costs,  or 
accounting,  or  practices  bearing  upon  any  of  the  fore¬ 
going.  “Rule  making”  means  agency  process  for  the 
formulation,  amendment,  or  repeal  of  a  rule. 

Section  4,  with  exceptions  irrelevant  here,  requires  in  sub¬ 
section  (a)  that  notice  of  proposed  rule  making  be  published 
in  the  Federal  Register  “unless  all  persons  subject  thereto  are 
named  and  either  personally  served  or  otherwise  have  actual 
notice  thereof  in  accordance  with  law,”  and  specifies  the  con¬ 
tents  of  such  notice.  Subsection  (b)  requires  that  the  agency 
shall  afford  “interested  persons”  an  opportunity  to  submit 
“written  data,  views,  or  arguments  with  or  without  opportunity 
to  present  the  same  orally  in  any  manner.”  Subsection  4  (b) 
also  requires  that,  “where  rules  are  required  by  statute  to  be 
made  on  the  record  after  opportunity  for  an  agency  hearing,” 
the  requirements  of  Section  7,  concerning  “hearings,”  and  Sec¬ 
tion  8,  concerning  “decisions,”  shall  apply  in  the  place  of  the 
provisions  of  subsection  4  (b).  But  as  already  demonstrated, 
the  Natural  Gas  Act — the  only  other  statute  containing  ap¬ 
plicable  requirements — did  not  require  the  Commission  to 
make  these  regulations  “on  the  record  after  opportunity  for 


24 


an  agency  hearing.”  Therefore,  the  requirements  of  subsec¬ 
tion  4  (b)  of  the  Administrative  Procedure  Act  were  applicable, 
not  those  of  its  Sections  7  and  8.  See  Attorney  General’s  Man¬ 
ual  on  the  Administrative  Procedure  Act  (1947)  p.  32,  where 
it  is  pointed  out  that  “Statutes  rarely  require  hearings  prior  to 
issuance  of  rules  of  general  applicability,”  the  Federal  Food, 
Drug  and  Cosmetic  Act 20  being  “almost  unique”  in  requiring 
hearing  and  decision  on  the  record  in  the  case  of  substantive 
rules  of  general  applicability.  Finally,  with  exceptions  not 
pertinent  here,  subsection  4  (c)  requires  publication  of  substan¬ 
tive  rules  “not  less  than  thirty  days  prior  to  the  effective  date 
thereof.” 

A  comparison  between  the  foregoing  requirements  of  the  Ad¬ 
ministrative  Procedure  Act  and  the  procedure  followed  by  the 
Commission  in  issuing  the  regulations  involved  here  makes 
it  evident  that  the  Commission  did  more  than  meet  the  minimal 
demands  of  that  statute.  Thus,  where  notice  by  publishing 
the  proposed  regulations  in  the  Federal  Register  would  have 
sufficed,  the  Commission  in  addition  mailed  a  copy  to  each 
natural-gas  company.  Likewise,  the  Commission  solicited  sub¬ 
mission  of  written  comments  and  afforded  opportunity  for  oral 
argument,  although  the  latter  was  not  required. 

Violation  of  applicable  requirements  of  Natural  Gas  Act  not 
alleged. — So  far  as  the  Natural  Gas  Act  is  concerned,  Petitioner 
contends  that  the  Commission  erred  in  relying  upon  its  rule- 
making  authority  under  Sections  4  (c)  and  16,  claiming  that 
the  regulations  abrogate  contracts  and  that  modification  of  a 
contract  may  be  validly  accomplished  only  after  a  hearing  un¬ 
der  Section  5  (a)  of  the  Natural  Gas  Act.21  Similarly,  assum¬ 
ing  the  claimed  necessity  for  a  Section  5  (a)  hearing,  Petitioner 
contends  that  the  requirements  of  Sections  7  and  8  of  the  Ad¬ 
ministrative  Procedure  Act  would  apply.22  Petitioner’s  en¬ 
tire  argument  is  thus  directed  toward  the  alleged  necessity  for 
a  hearing  under  statutory  requirements  other  than  Sections  4 
(c)  and  16  of  the  Natural  Gas  Act  and  Section  4  of  the  Admin- 

*  Act  of  June  25, 1938,  c.  675, 52  Stat  1040, 21 U.  S.  O.  SOI. 

“Pet.  Br.  23-32. 

“Pet.  Br.  32-34. 


25 


istrative  Procedure  Act.  Neither  in  its  brief 28  nor  elsewhere 
does  Petitioner  contend  that  a  hearing  is  prerequisite  to  the 
issuance  of  regulations  under  the  requirements  of  Sections  4 
(c)  and  16  of  the  Natural  Gas  Act,  or  Section  4  of  the  Adminis¬ 
trative  Procedure  Act.  And,  from  what  has  been  said,  it  fol¬ 
lows  that  such  a  contention  could  not  be  sustained. 

Hearings  not  necessary  under  the  Constitution. — Prelimi¬ 
narily,  it  should  be  noted  that,  not  only  is  Petitioner’s  claim 
of  denial  of  due  process  for  want  of  a  hearing  misdirected,  as 
we  have  just  shown,  but  it  also  rests  upon  a  pyramid  of  errors. 
First,  that  claim  is  made  in  the  teeth  of  a  binding  Commission 
interpretation  of  the  regulations  which  has  made  this  case 
moot,  as  we  have  already  shown  (supra,  pp.  14-16).  Secondly, 
even  if  that  Commission  interpretation  could  be  ignored,  Peti¬ 
tioner  comes  prematurely  in  advance  of  Commission  action 
applying  the  regulations  to  the  particular  contracts  to  which 
the  Petitioner  is  a  party  as  purchaser  (see,  infra,  p.  50,  fn.  59), 
and  worse  still,  comes  to  the  wrong  forum  in  seeking  judicial 
declaration  of  its  rights  under  private  contracts  with  Pan¬ 
handle  who  is  not  a  party. 

It  will  also  bear  repeating  that  Petitioner  does  not — nor  can 
it  sensibly — contend  that  the  regulations  are  not  put  in  terms 
of  general  applicability.  We  deny,  and  no  shred  of  evidence 
supports,  Petitioner’s  repeated  allegations  that  the  regula¬ 
tions  abrogate  existing  contracts — a  particularized,  adjudica¬ 
tory  action.  Therefore,  the  regulations  must  here  be  viewed 
as  written. 

So  viewed,  they  are  admittedly  rules  of  general  applicability. 
In  the  making  of  such  rules,  as  in  legislation,  there  is  no  consti¬ 
tutional  right  to  a  hearing.34  In  Bi-Metallic  Investment  Com - 

**  Petitioner  is  limited  to  the  contentions  argued  in  its  brief,  as  all  assign¬ 
ments  of  error  not  argued  are  waived.  General  Finance  Loan  Co.  v.  Gen¬ 
eral  Loan  Co.,  163  F.  2d  709, 711  (C.  A.  8)  cert,  den.,  332  U.  S.  851 ;  Wardman- 
Justice  Motors  v.  Petrie,  59  App.  D.  C.  262,  267,  39  F.  2d  512,  517;  Ginder  v. 
Giuffrida,  61  App.  D.  C.  338,  340,  62  F.  2d  877,  879;  Jackson  v.  Fuller,  66 
App.  D.  C.  239,  241,  85  F.  2d  816,  818,  cert,  den.,  299  U.  S.  608;  Abrams  v. 
American  Security  d  Trust  Co.,  72  App.  D.  C.  79,  80,  111  F.  2d  520,  521. 

14  BirMetaUic  Investment  Company  v.  State  Board  of  Equalization,  239  U.  S. 
441,  445;  Bowles  v.  WUlinffham,  321  U.  S.  503,  519.  See,  also,  Buttfleld  v. 
Stranahan,  192  U.  S.  470,  497;  Embree  v.  Kansas  City  Road  District,  240 
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pony  v.  State  Board  of  Equalization,  239  U.  S.  441,  Mr.  Justice 
Holmes  denied  that  all  individuals  have  a  constitutional  right 
to  be  heard  before  legislative  decision  on  a  matter  in  which 
all  are  equally  concerned,  saying  (p.  445) : 

Where  a  rule  of  conduct  applies  to  more  than  a  few 
people  it  is  impracticable  that  every  one  should  have  a 
direct  voice  in  its  adoption.  The  Constitution  does  not 
require  all  public  acts  to  be  done  in  town  meeting  or  an 
assembly  of  the  whole.  General  statutes  within  the 
state  power  are  passed  that  affect  the  person  or  property 
of  individuals,  sometimes  to  the  point  of  ruin,  without 
giving  them  a  chance  to  be  heard.  Their  rights  are 
protected  in  the  only  way  that  they  can  be  in  a  complex 
society,  by  their  power,  immediate  or  remote,  over  those 
who  make  the  rule.*  *  *  There  must  be  a  limit  to 
individual  argument  in  such  matters  if  government  is 
to  go  on.25 

But,  as  in  Bowles  v.  Willingham,  321  U.  S.  503,  520,  “We  need 
not  go  so  far  in  the  present  case/’  For  even  though  the  regu¬ 
lations  here  do  not  constitute  reviewable  “orders”  under  Sec¬ 
tion  19  (b)  of  the  Natural  Gas  Act,  Congress  has  provided  in 
the  Act  for  judicial  review  of  these  regulations,  as  we  later 
show  (infra,  pp.  39-40). 

It  follows  that  there  is  no  constitutional  right  to  a  hearing. 
Nor  does  the  Fifth  Amendment  guarantee  any  particular  form 
of  procedure.28  Thus,  even  where  notice  and  hearing  are  given, 
the  Constitution  does  not  require  administrative  findings  as 

U.  S.  242,  250-251 ;  Norwegian  Nitrogen  Products  Co.  v.  United  States,  288 
U.  S.  294,  305-308 ; Pacific  States  Box  d  Basket  Co.  v.  White,  296  U.  S.  176, 
186;  WUlapoint  Oysters,  Inc.  v.  Ewing,  174  F.  2d  676,  694  (C.  A.  9),  cert, 
den.,  October  24,  1949,  No.  280,  U.  S.  S.  Ct.,  October  term,  1949;  American 
Broadcasting  Company,  Inc.  v.  Federal  Communications  Commission,  U.  S. 
App.  D.  C.  — ,  —  F.  2d  — ,  No.  9760,  October  term,  1949,  decided  October  17, 
1949 ;  Brown  v.  Winter,  50  F.  Supp.  804,  805-806  (D.  C.  Wis.) . 

*  Cf.,  The  New  England  Divisions  Case,  261  U.  S.  184,  197 ;  Assigned  Car 
Cases,  274  U.  S.  564,  583. 

*  National  Labor  Relations  Board  v.  Mackay  Radio  d  Telegraph  Co., 
304  U.  S.  333,  351;  Inland  Empire  Council  v.  Minis,  325  TJ.  S.  C97,  710; 
Federal  Communications  Commission  v.  WJR  Station,  337  U.  S.  265, 275-276, 
particularly  cases  cited  in  fn.  9. 
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part  of  the  rule-making  process.27  The  procedural  requirements 
are  only  those  imposed  by  statute.  Here,  all  were  more  than 
satisfied. 

Conclusions  as  to  procedure. — There  is  no  requirement  under 
the  Natural  Gas  Act,  the  Administrative  Procedure  Act,  or  the 
Constitution,  making  hearings  a  prerequisite  to  the  promulga¬ 
tion  of  regulations  of  general  applicability  under  the  authority 
of  Sections  4  (c)  and  16  of  the  Natural  Gas  Act.28  The  Com¬ 
mission  more  than  met  all  procedural  requirements. 

B.  The  regulations  are  not  “orders”  satisfying  the  distinctive  formulation 
of  conditions  for  review  by  this  Court 

Such  jurisdiction  as  United  States  Courts  of  Appeals  have 
“to  review  directly  the  action  of  administrative  agencies,  is 
specially  conferred  by  legislation  relating  specifically  to  the 
determinations  of  such  agencies  made  subject  to  review,  and 
prescribing  manner  and  extent  of  the  review.”  American  Fed¬ 
eration  of  Labor  v.  National  Labor  Relations  Board,  308  U.  S. 
401,  404.  Also,  it  is  settled  that  “In  awarding  a  review  of  an 
administrative  proceeding  Congress  has  power  to  formulate  the 
conditions  under  which  resort  to  the  courts  may  be  had.”28 
American  Power  &  Light  Co.  v.  Securities  &  Exchange  Com¬ 
mission,  325  U.  S.  385,  389 ;  Federal  Power  Commission  v.  Par 
cific  Power  &  Light  Co.,  307  U.  S.  156, 159;  Oklahoma  v.  United 
States  Civil  Service  Commission,  330  U.  S.  127,  137.  Here, 
those  conditions  for  review  of  Commission  orders  by  United 
States  Courts  of  Appeals  are  stipulated  in  Section  19  (b)  of 
the  Natural  Gas  Act.  Those  conditions  are  not  altered  by 
the  Administrative  Procedure  Act,  and,  unless  all  of  them  are 
met,  this  Court  must  dismiss  the  petition  for  want  of  juris¬ 
diction.  Nor  is  there  a  denial  of  due  process  under  a  statutory 

71  Pacific  States  Bow  d  Basket  Co.  v.  White,  296  U.  S.  176,  186. 

“  Cf.,  James  Hart,  An  Introduction  to  Administrative  Law  (1940),  p.  266, 
and  Ralph  F.  Fuchs,  The  Formulation  and  Review  of  Regulations  Under  the 
Food,  Drug,  and  Cosmetic  Act,  Vol.  VI,  Law  and  Contemporary  Problems 
(1939),  p.  51. 

**  Judicial  disregard  of  such  conditions,  like  judicial  interference  with 
the  executive  departments  of  the  government,  would  be  “productive  of  noth¬ 
ing  but  mischief.”  Decatur  v.  Paulding,  14  Pet.  497, 516. 
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scheme  which  merely  postpones  judicial  review  until  alter  aa 
administrative  regulation  becomes  operative.  Bowles  v.  Wil¬ 
lingham,  321 U.  S.  503, 520;  cf.,  Phillips  v.  Commissioner  of  In¬ 
terned  Revenue,  283  U.  S.  589, 596-597.  The  statutory  scheme 
of  the  Natural  Gas  Act  does  not  deny  judicial  review  of  the  reg¬ 
ulations,  only  postpones  that  determination  as  we  shall  show. 

Conditions  contemplated  by  Section  19  (b)  not  met. — Except 
for  the  substitution  in  the  first  sentence  of  “natural-gas  com¬ 
pany”  for  “licensee  or  public  utility,”  Section  19  (b)  of  the 
Natural  Gas  Act  is  identical  with  Section  313  (b)  of  the  Federal 
Power  Act.  Both  statutes  contain  the  “distinctive  formula¬ 
tion  of  the  conditions  under  which  resort  to  the  courts  may  be 
made.”  Federal  Power  Commission  v.  Pacific  Power  &  Light 
Co.,  307  U.  S.  156,  159.  Those  provisions  for  review  relate 
“to  orders  of  a  definitive  character  dealing  with  the  merits 
of  a  proceeding  before  the  Commission  and  resulting  from  a 
hearing  upon  evidence  and  supported  by  findings  appropriate 
to  the  case.”  Federal  Power  Commission  v.  Metropolitan 
Edison  Co.,  304  U.  S.  375,  384.  Because  of  their  decisive  im¬ 
portance  to  the  question  here,  the  provisions  of  Section  19  (b) 
are  here  set  forth  in  full,  with  portions  meriting  particular 
attention  in  italics: 

Sec.  19  *  *  * 

(b)  Any  party  to  a  proceeding  under  this  act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the  cir¬ 
cuit  court  of  appeals  of  the  United  States  for  any  circuit 
wherein  the  natural-gas  company  to  which  the  order 
relates  is  located  or  has  its  principal  place  of  business, 
or  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court,  within  sixty  days 
after  the  order  of  the  Commission  upon  the  application 
for  rehearing,  &  written  petition  pFaying  that  the  order 
of  the  Commission  be  modified  or  set  aside  in  whole  or 
in  part.  A  copy  of  such  petition  shall  forthwith  be 
served  upon  any  member  of  the  Commission  and  there¬ 
upon  the  Commission  shall  certify  ajid  file  with  the 
court  a  transcript  of  the  record  upon  which  the  order 
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complained  of  was  entered.  Upon  the  filing  of  such 
transcript  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order  in  whole  or  in 
part.  No  objection  to  the  order  of  the  Commission  shall 
be  considered  by  the  court  unless  such  objection  shall 
have  been  urged  before  the  Commission  in  the  applica¬ 
tion  for  rehearing  unless  there  is  reasonable  ground  for 
failure  so  to  do.  The  finding  of  the  Commission  as  to 
the  facts,  if  supported  by  substantial  evidence,  shall  be 
conclusive.  If  any  party  shall  apply  to  the  court  for 
leave  to  adduce  additional  evidence,  and  shall  show  to 
the  satisfaction  of  the  court  that  such  additional  evi¬ 
dence  is  material  and  that  there  were  reasonable  grounds 
for  failure  to  adduce  such  evidence  in  the  proceedings 
before  the  Commission,  the  court  may  order  such  addi¬ 
tional  evidence  to  be  taken  before  the  Commission 
and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court 
may  seem  proper.  The  Commission  may  modify  its 
findings  as  to  the  facts  by  reason  of  the  additional  evi¬ 
dence  so  taken,  and  it  shall  file  with  the  court  such 
modified  or  new  findings,  which  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside 
of  the  original  order.  The  judgment  and  decree  of  the 
court,  affirming,  modifying,  or  setting  aside,  in  whole  or 
in  part,  any  such  order  of  the  Commission,  shall  be  final, 
subject  to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari  or  certification  as  provided  in 
sections  239  and  240  of  the  Judicial  Code,  as  amended 
(U.  S.  C.,  title  28,  secs.  346  and  347). 

The  entire  structure  of  Section  19  (b)  evidences  a  careful 
articulation  with  the  numerous  instances  in  which  Congress 
made  a  hearing,  or  opportunity  therefor,  a  mandatory  prerequi¬ 
site  to  Commission  action  {supra,  pp.  21-22).  Thus,  the  “pro¬ 
ceeding”  referred  to  in  Section  19  (b)  is  obviously  one  having 
formal  and  traditional  attributes,  including  a  “hearing”  or 
“opportunity”  therefor.  Such  an  interpretation  is  consistent 
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with  the  statute's  several  other  uses  of  the  term  “proceeding.” 
E.  g.,  Sections  14  (c),so  14  (e),  15  (a),  15  (b),  17  (a)  and  22. 
Similarly,  only  a  “party”  to  such  a  proceeding  may  obtain  re¬ 
view.  not  merely  any  interested  person.  Thus,  aggrievement  of 
an  interested  person  will  not  suffice,  the  right  to  review  being 
reserved  to  a  “party”  who  is  “aggrieved”  by  the  Commission 
“order.”  And  it  has  been  settled  that  not  every  Commission 
action  or  order  constitutes  an  “order”  reviewable  under  the 
stipulated  conditions.51  In  addition,  the  direct  relationship 
between  the  Act’s  numerous  provisions  for  “hearings”  and  the 
review  conditions  of  Section  19  (b)  is  demonstrated  by  that 
Section’s  stipulation  that  “the  finding  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall  be  con- 

**  Section  14  (c)  deals  with  Commission  powers  to  administer  oaths, 
subpoena  witnesses,  etc.,  for  the  purpose  of  any  “investigation  or  any  other 
proceeding”  under  the  Act.  While  that  particular  use  of  “proceeding”  com¬ 
prehends  an  “investigation,”  it  does  not  follow  that  the  “proceeding”  con¬ 
templated  by  Section  19  (b)  Includes  an  “Investigation.”  See  Federal  Power 
Commission  v.  Metropolitan  Edison  Company,  804  U.  S.  375;  Mississippi 
Power  d  Light  Co.  v.  Federal  Power  Commission,  131  F.  2d  148  (C.  A.  5) ; 
Bast  Ohio  Oas  Co.  v.  Federal  Power  Commission,  115  F.  2d  385  (C.  A.  6) ; 
and  New  York  State  Natural  Oas  Corp.  v.  Federal  Power  Commission,  where 
the  United  States  Court  of  Appeals  for  the  Second  Circuit,  in  an  unreported 
memorandum  opinion  of  October  26, 1939,  dismissed  a  petition  for  review  of 
a  Commission  order  instituting  an  “Investigation”  with  the  following  endorse¬ 
ment  on  the  motion  papers : 

“Petition  for  review  dismissed  on  the  authority  of  Federal  Power  Commis¬ 
sion  v.  Metropolitan  Edison  Co.,  304  U.  S.  375,  and  Rochester  Telephone 
Company  v.  United  States,  307  U.  S.  125.” 

“  Federal  Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375 
(order  directing  filing  of  information  and  production  of  records) ;  Federal 
Power  Commission  v.  Hope  Natural  Oas  Co.,  320  U.  S.  591,  618-619  (findings 
as  to  lawfulness  of  past  rates) ;  Carolina  Aluminum  Co.  v.  Federal  Power 
Commission,  97  F.  2d  435  (C.  A.  4)  (finding  that  interstate  commerce  would 
be  affected  by  construction  of  proposed  hydroelectric  project) ;  Canadian 
River  Oas  Co.  v.  Federal  Power  Commission,  110  F.  2d  350  (C.  A.  10),  cert, 
den.,  311  U.  S.  693  (order  instituting  investigation) ;  East  Ohio  Oas  Co.  v. 
Federal  Power  Commission,  115  F.  2d  385  (C.  A.  6)  (order  Instituting  inves¬ 
tigation)  ;  Aluminum  Company  of  America  v.  Federal  Power  Commission, 
76  U.  S.  App.  D.  C.  182, 130  F.  2d  445  (order  denying  request  for  trial  exam¬ 
iner’s  report) ;  Mississippi  Power  d  Light  Company  v.  Federal  Power  Com¬ 
mission,  131  F.  2d  148  (C.  A.  5)  (order  instituting  investigation) ;  cf., 
Arkansas  Power  d  Light  Co.  v.  Federal  Power  Commission,  81  U.  S.  App. 
D.  C.  178, 156  F.  2d  821,  reversed  per  curiam,  330  U.  S.  802. 
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elusive.”  So  also  as  to  the  Section’s  specification  that  no  objec¬ 
tion  to  an  “order”  may  be  considered  on  review  unless  it  shall 
have  been  urged  before  the  Commission  in  an  “application 
for  rehearing.”  Indeed,  Section  19  (a)  prohibits  judicial  review 
unless  application  «hall  first  have  been  made  to  the  Commission 
for  “rehearing”  on  the  “order.”  Finally,  Section  19  (b)  pro¬ 
vides  that  the  Commission  shall  certify  and  file  with  the  court 
the  “transcript  of  the  record”  on  which  the  “order”  was 
entered.  In  the  context  of  such  distinctive  conditions  for 
review,  “An  order  of  the  Commission  is  analogous  to  the  judg¬ 
ment  of  a  court” — not  the  legislative  function  of  rule  making. 
Carolina  Aluminum  Co.  v.  Federal  Power  Commission,  97  F. 
2d  435, 436  (C.A.4). 

By  that  statutory  standard,  the  petition  must  be  measured. 
Here,  no  “hearings”  were  held  prior  to  promulgation  of  the 
regulations,  nor  were  any  required.  No  “proceeding”  of  any 
sort  was  prerequisite  under  the  Natural  Gas  Act.  Nor  did  the 
Administrative  Procedure  Act  require  a  “proceeding”  of  the 
sort  plainly  contemplated  by  Section  19  (b),  only  that  the 
Commission  afford  “interested  persons”  an  opportunity  to  sub¬ 
mit  written  comments.  Even  the  opportunity  for  submission 
of  oral  argument  afforded  by  the  Commission  was  not  manda¬ 
tory.  In  short,  mere  issuance  would  have  satisfied  the  require¬ 
ments  of  the  Natural  Gas  Act,  and  prior  notice  with  right  to 
comment  in  writing  would  have  satisfied  the  requirements  of 
the  Administrative  Procedure  Act.  Hence,  there  was  no  “evi¬ 
dence,”  no  “transcript  of  the  record,” 32  and  no  “findings”  of  the 
sort  contemplated;  none  was  required. 

Against  that  background,  it  is  plain  that  these  legislative 
regulations  cannot  masquerade  as  “orders”  within  the  contem¬ 
plation  of  Section  19  (b).  True,  the  petition  in  terms  seeks 
review  of  “Order  No.  144”  and  the  Commission’s  denial  of  re- 

"  The  Commission  here  certified  and  filed  with  the  Court  all  of  the  mate¬ 
rials  relevant  to  promulgation  of  the  regulations  as  a  transcript  of  record. 
This  we  deemed  appropriate  to  a  determination  by  this  Court  of  all  issues, 
the  second  of  which  goes  to  the  jurisdiction  of  the  Court  Cf.,  Philadelphia 
Company  v.  Securities  d  Exchange  Commission,  84  U.  S.  App.  D.  C.  — ,  175  F. 
2d  808,  815.  Whatever  their  appropriate  label,  they  plainly  do  not  consti¬ 
tute  a  “transcript  of  the  record”  within  the  contemplation  of  Section  19  (b). 
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hearing  thereon”  But  the  objections  are  actually  addressed, 
not  to  those  orders,  rather  to  the  regulations  themselves.  The 
label,  of  course,  would  not  be  controlling  in  any  event.*4  Pro¬ 
cedural  requirements  of  the  Natural  Gas  Act  would  have  been 
satisfied  if  the  regulations  had  been  promulgated  by  Commis¬ 
sion  minute,  or  by  mere  subscription  of  the  approving  signa¬ 
tures  of  the  Commissioners,  instead  of  by  “order.”  And  the 
right  to  prior  notice  and  to  comment  in  writing,  granted  by  the 
Administrative  Procedure  Act,  can  substitute  for  not  one  of 
the  foregoing  missing  links. 

Nor  is  Petitioner  shown  to  be  “aggrieved”  by  the  regulations. 
The  Commission  certainly  does  not  admit  “ — on  the  contrary, 
flatly  denies — that  the  regulations  in  any  respect  aggrieve  Peti¬ 
tioner*  Nor  is  there  any  record  before  this  Court  showing 
aggrievement.  And,  as  we  have  already  shown  (supra,  pp. 
14H6),  Petitioner’s  case  is  moot. 

The  foregoing  analysis  finds  abundant  support  in  the  decided 
cases.  For  example,  in  Federal  Power  Commission  v.  Metro - 
politan  Edison  Co.,  304  U.  S.  375,  Mr.  Chief  Justice  Hughes 

*  But  the  mere  fact  that  the  Commission  denies  an  “application  for  re¬ 
hearing”  on  an  action  taken,  as  was  the  case  here  (App.  274-276),  does  not 
mean  that  such  “action"  constitutes  a  renewable  order.  Carolina  Alumi¬ 
num  Co.  ▼.  Federal  Power  Commission,  97  F.  2d  435,  438  (C.  A.  4). 

**  United  States  v.  New  River  Company,  265  U.  S.  533,  539-541 ;  Powell  v. 
United  States,  300  U.  S.  276,  284-285;  American  Federation  of  Labor  v. 
National  Labor  Relations  Board,  308  U.  S.  401,  406 ;  Columbia  Broadcasting 
System,  Inc.  v.  United  States,  316  U.  S.  407,  416 ;  Newport  Electric  Corp.  v. 
Federal  Power  Commission,  97  F.  2d  580,  582  (C.  A.  2). 

*  This  is  one  of  several  differences  between  this  case  and  Columbia  Broad¬ 
casting  System,  Inc.  v.  United  States,  316  U.  S.  407,  413-414.  There,  having 
summarized  the  allegations  of  the  complaint  and  pointed  out  that  the  Fed¬ 
eral  Communications  Commission  had  moved  to  dismiss,  the  Supreme  Court 
said  (p.  414) : 

“Accepting  the  allegations  of  the  complaint  as  true,  as  lor  present  pur¬ 
poses  we  must,  it  is  evident  that  application  by  the  Commission  of  its  regu¬ 
lations  in  accordance  with  their  terms  would  disrupt  appellant’s  broad¬ 
casting  system  and  seriously  disorganize  its  business.” 

And  later,  the  Court  noted  that  the  regulations  “alter  and  affect  adversely 
appellant’s  contractual  rights  and  business  relations”  (p.  422).  Such  was 
also  the  effect  of  the  filing  of  a  motion  to  dismiss,  admitting  the  statutory 
requisite  of  aggrievement,  in  American  Sumatra  Tobacco  Corp.  v.  Securities 
d  Exchange  Commission,  68  App.  D.  C.  77,  80,  93  F.  2d  286,  259. 

*  See,  infra,  pp.  47-52. 


33 

said  that  the  identical  review  provisions  of  the  Federal  Power 
Act  contemplate  (p.  384) : 

#  *  *  a  case  in  which  the  Commission  has  taken 
evidence  and  made  findings.  Its  findings,  if  supported 
by  evidence,  are  to  be  conclusive.  The  appellate  court 
may  order  additional  evidence  to  be  taken  by  the  Com¬ 
mission  and  the  Commission  may  thereupon  make  modi¬ 
fied  or  new  findings.  The  provision  for  review  thus  re¬ 
lates  to  orders  of  a  definitive  character  dealing  with  the 
merits  of  a  proceeding  before  the  Commission  and  re¬ 
sulting  from  a  hearing  upon  evidence  and  supported  by 
findings  appropriate  to  the  case. 

Because  of  the  unusual  conditions  on  the  right  to  review 
under  Section  19  (b),  our  jurisdictional  question  is  readily 
distinguished  from  those  under  statutes  conferring  different  or 
broader  rights  to  judicial  review.  For  example,  the  review 
provisions  of  the  Federal  Communications  Act  of  1934  (48  Stat. 
1093,  47  U.  S.  C.  402  (a))  incorporated  the  provisions  of  the 
Urgent  Deficiencies  Act  of  1913  (38  Stat.  219,  28  U.  S.  C.  47). 
As  a  result,  orders  of  the  Federal  Communications  Commission 
were,  with  specified  exceptions,  made  reviewable  if  the  com¬ 
plaint  stated  a  cause  of  action  in  equity.  Columbia  Broadcast¬ 
ing  System,  Inc.  v.  United  States,  316  U.  S.  407,  415.*7  Under 
those  review  provisions,  a  divided  Supreme  Court  held  general 
regulations  announcing  agency  policy  reviewable  as  “orders” 
where  their  conceded  effect  was  to  injure  complainant  irrepa¬ 
rably.  Id.,  pp.  413-415.  Likewise  held  reviewable  under  that 
statutory  plan  were  general  regulations  issued  by  the  same 
commission  prescribing  records  and  accounts  to  be  kept  by 
telephone  companies.  American  Telephone  &  Teleg.  Co.  v. 
United  States,  299  U.  S.  232.  Other  cases  under  the  Urgent 
Deficiencies  Act  illustrating  attacks  upon  “orders”  of  general 
applicability  are:  Interstate  Commerce  Commission  v.  Good¬ 
rich  Transit  Company,  224  U.  S.  194;  Kansas  City  So.  Ry.  v. 
United  States,  231 U.  S.  423 ;  Assigned  Car  Cases,  274  U.  S.  564; 

"See,  also,  Boripps-Hotoard  Radio  v.  Federal  Communications  Commis¬ 
sion,  816  U.  S.  4,7. 
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Chicago,  R.  I.  &  P.  R.  Co.  v.  United  States,  284  U.  S.  80 ;  United 
States  v.  Baltimore  &  Ohio  Railroad  Co.,  293  U.  S.  454;  cf., 
Rochester  Telephone  Corp.  v.  United  States,  307  U.  S.  125.” 

But  none  of  those  cases  is  relevant  here.  For  the  measure 
of  the  right  to  review  of  the  order  in  each  is  totally  unlike  the 
prerequisites  of  Section  19  (b).  There,  for  example,  the  right 
was  established  upon  a  statement  of  a  cause  of  action  in  equity. 
But  here,  an  allegation  of  threatened  injury  relates  only  to  a 
determination  of  aggrievement — one  of  a  number  of  conditions 
contemplated  by  Section  19  (b).  Pointed  recognition  of  these 
differences  appeared  in  Federal  Power  Commission  v.  Pacific 
Power  &  Light  Co.,  307  TJ.  S.  156,  where  the  Supreme  Court 
said  (p.  159) : 

If  the  Federal  Power  Act  had  formally  taken  over  the 
statutory  provisions  of  the  Urgent  Deficiencies  Act  per¬ 
taining  to  review  of  orders  of  the  Interstate  Commerce 
Commission,  the  decision  in  Rochester  Telephone  Corp. 
v.  United  States,  ante,  p.  125,  would  dispose  of  this  case 
and  sustain  the  assumption  of  jurisdiction  below.  But 
the  Power  Act  contains  a  distinctive  formulation  of  the 
conditions  under  which  resort  to  the  courts  may  be  made 
and  Congress  determines  the  scope  of  jurisdiction  of  the 
lower  federal  courts. 

Similarly,  this  Court  has  recognized  the  necessity  for  con¬ 
formance  with  prescribed  conditions  on  review  like  those  of 
Section  19  (b) .  American  Sumatra  Tobacco  Corp.  v.  Securities 
&  Exchange  Commission,  68  App.  D.  C.  77,  93  F.  2d  236. 
There,  under  review  provisions  of  the  Securities  Exchange  Act 
of  1934,  which  are  similar  to  Section  19  (b)  *•  petitioners  sought 
review  of  an  order  by  the  Securities  and  Exchange  Commis¬ 
sion  denying  their  request  for  confidential  treatment  of  in¬ 
formation  furnished  in  an  application  for  registration  of  secu¬ 
rities.  The  Commission  moved  to  dismiss,  contending  that 

**  Cf.,  Social  Security  Board  v.  Nierotko,  827  U.  S.  358,  dealing  with  an 
agency  determination,  based  on  Its  statutory  Interpretation  which  the  Court 
held  unsound,  under  review  provisions  specifically  reserving  the  validity  of 
regulations  for  judicial  determination. 

•Act  of  June  6, 1934,  48  Stat  881,  901, 15  U.  S.  C.  78a,  78y  (a). 
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although  it  had  granted  a  “hearing”  none  was  required  under 
the  statute  and  that  there  was  thus  no  “transcript  of  the  rec¬ 
ord.”  Under  the  pleadings,  it  was  admitted  that  petitioners 
were  “persons  aggrieved”  by  the  Commission’s  “order”  in  a 
“proceeding”  to  which  petitioners  were  “parties.”  Contrary 
to  the  Commission’s  contention,  this  Court  concluded  that  a 
proper  construction  of  the  statute  made  a  “hearing”  prerequi¬ 
site  to  the  order  entered  by  the  Commission  (p.  80),  and  that, 
under  such  a  construction,  there  would  be  “a  record,  and  suffi¬ 
cient  evidence  upon  which  to  test  the  conclusion  readied” 
(p.  82).  Thus,  this  Court  found  present  all  of  the  jurisdic¬ 
tional  prerequisites  to  reviewability.40  Likewise,  in  PhUadeU 
phia  Company  v.  Securities  &  Exchange  Commission,  82  U.  S. 
App.  D.  C.  335,  164  F.  2d  889,  cert,  den.,  333  U.  S.  828,  this 
Court  applied  the  very  construction  of  review  provisions  like 
those  in  Section  19  (b),  which  we  now  urge."  So  also  in  Mal- 

**No te  should  also  be  made  of  the  significance  attached  by  this  Court  to 
the  difference  between  the  facts  involved  in  the  American  Sumatra  case  and 
situations  exemplified  by  the  case  here.  There,  the  admitted  facts  show 
that  the  agency  action  was  “of  a  judicial  nature”  (p.  82).  An  even  more 
important  difference  was  the  fact  that  denial  of  review  would  have  left  per* 
sons  subject  to  the  orders  without  judicial  review  under  the  statutory  scheme 
(p.  80).  Likewise,  the  agency  action  there  operated  “particularly  rather  than 
generally,”  and  thus  was  unlike  the  administrative  ruUng  involved  in  Third 
Ave.  Ry.  Co.  v.  Securities  d  Exchange  Commission,  86  P.  2d  914,  where  the 
Court  of  Appeals  for  the  Second  Circuit,  in  a  per  curiam  decision  dismissed 
for  want  of  jurisdiction  a  petition  for  review  of  a  denial  by  the  Securities 
and  Exchange  Commission  of  the  petitioner’s  request  for  an  exception  to 
an  administrative  ruling  of  general  applicability,  on  the  ground  that  there 
had  been  no  “proceeding”  of  the  sort  presupposed  by  the  review  provisions 
of  the  Securities  Exchange  Act  of  1934. 

41  While  the  construction  is  the  same,  differences  in  facts  dictate  different 
results.  There,  petitioner  sought  review  under  the  provisions  of  the  Se¬ 
curities  Exchange  Act  of  1934,  of  a  Commission  rule  phrased  to  apply  gen¬ 
erally  and  purportedly  adopted  under  the  Commission’s  rule-making 
authority.  This  Court,  citing  its  decision  in  the  American  Sumatra  case, 
observed  that  the  relevant  facts  set  forth  in  the  petition  were  admitted  by 
the  Commission’s  motion  to  dismiss,  or  were  stated  in  the  petitioner’s  brief 
and  treated  as  true,  or  not  denied  in  the  Commission’s  brief,  mining 
those  facts,  the  Court  said  that  it  appears  that  “the  impact  of  the  revoca¬ 
tory  action  of  the  Commission  in  the  instant  case  is  directed  to  and  affects 
only”  the  petitioner  (p.  346) ,  and  that  the  Commission’s  own  rules  recognised 
the  “adjudicatory  quality”  of  the  action  Involved  and  its  finality  (p.  347). 

864130 — 19 - 6 
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lory  Coal  Co.  v.  National  Bituminous  Coal  Com’n,  69  App.  D.  C. 
166, 99  F.  2d  399. 

Thus,  judicial  decisions  and  the  statutory  language  show 
that  the  distinctive  conditions  of  Section  19  (b)  are  not  met 
here. 

Administrative  Procedure  Act  does  not  confer  jurisdiction 
upon  this  Court  to  entertain  the  petition. — At  the  outset,  it  is 
noted  that  Petitioner  seeks  support  in  Section  10  of  the  Admin¬ 
istrative  Procedure  Act  only  in  furtherance  of  its  insupportable 
conclusion  that  a  Section  5  (a)  hearing  was  prerequisite  to 
issuance  of  the  regulations  which  it  claims  alter  contracts  (Pet. 
Br.  32-34): °  But  even  if  Petitioner  were  not  thus  confined  to 
its  argument  briefed,48  there  is  no  aid  for  Petitioner’s  position 
in  Section  10  of  the  Administrative  Procedure  Act. 

That  Section  deals  with  “Judicial  Review”  and  begins,  “Ex¬ 
cept  so  far  as  (1)  statutes  preclude  judicial  review  or  (2) 

agency  action  is  by  law  committed  to  agency  discretion - .’r 

By  that  language,  Congress  provided  “for  a  dovetailing  of  the 
general  provisions  of  the  Administrative  Procedure  Act  with 
the  particular  statutory  provisions  which  the  Congress  has 
moulded  for  special  situations.” 44  Here,  the  provision 
moulded  by  Congress  is  Section  19  (b)  of  the  Natural  Gas  Act,, 
and  provisions  of  Section  10  of  the  Administrative  Procedure 

These  things  being  so,  the  agency  action  could  properly  be  taken  only  after 
notice  and  opportunity  for  “hearing.”  And  since  the  admitted  facts  showed 
that  petitioners  were  “parties"  “aggrieved”  by  a  Commission  “order,”  all 
of  the  statutory  prescriptions  for  reviewability  were  present  The  Com¬ 
mission’s  motion  was,  therefore,  dismissed. 

The  foregoing  analysis  is  confirmed  by  the  subsequent  decision  of  this 
Court  in  Philadelphia  Co.  v.  Securities  <£  Exchange  Commission,  84  U.  S. 
App.  D.  C.  — ,  175  F.  2d  808,  cert  granted  and  judgment  vacated,  337  U.  S.  701. 
This  Court  held  that  petitioner  had  not  been  accorded  a  “hearing”  appro¬ 
priate  to  the  adjudicatory  nature  of  the  order,  and  that  such  hearing 
should  be,  as  contemplated  by  the  review  provisions  of  the  statute,  one 
“conducted  in  a  manner  appropriate  for  adjudicatory  action”  (p.  817). 

"We  have  already  shown  this  conclusion  to  be  without  warrant  (supra, 
pp.  14-16).  Analysis  of  Section  154.85  provides  a  still  further  showing 
(infra,  pp.  41-52). 

"  See,  supra,  p.  25,  fn.  23. 

"Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947), 
p.  95. 
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Act  show  an  intent  not  to  alter  the  review  scheme  of  the  Na¬ 
tural  Gas  Act.48 

Thus,  subsection  (a),  dealing  with  “Right  of  Review,”  pro¬ 
vides  that  “Any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such  action 
within  the  meaning  of  any  relevant  statute,  shall  be  entitled 
to  judicial  review  thereof.”  While  the  phrase  “suffering  legal 
wrong”  is  somewhat  nebulous,  the  legislative  history  shows 
that  the  wrong  must  be  such  “as  particular  statutes  and  the 
courts  have  recognized  as  constituting  ground  for  judicial 
review.” 48  Accordingly,  there  results  no  expansion  of  Peti¬ 
tioner’s  rights. 

Subsection  (b)  concerns  “Form  and  Venue  of  Action.”  Both 
the  language  and  history  of  the  provisions  respecting  venue 
show  no  intent  to  alter  venue  provisions  under  existing  law.47 
The  provision  respecting  form  of  action  does  not  remotely  sug¬ 
gest  a  change  of  the  conditions  on  the  right  to  review  under 
Section  19  (b)  of  the  Natural  Gas  Act.  Subsection  (b)  also 
provides  that,  “Agency  action  shall  be  subject  to  judicial  review 
in  civil  or  criminal  proceedings  for  judicial  enforcement  except 
to  the  extent  that  prior,  adequate,  and  exclusive  opportunity 
for  such  review  is  provided  by  law.”  Thus,  a  natural-gas  com¬ 
pany  upon  whom  the  Commission  regulations  impose  obliga¬ 
tions  may  properly  contest  their  validity  if  and  when  enforce¬ 
ment  proceedings  be  brought  against  it  (see,  infra,  pp.  39-40)* 
For  the  Natural  Gas  Act  patently  contemplates  that  result. 
The  situation  here  is  thus  unlike  that  presented  in  United 
States  v.  Ruzicka,  329  TJ.  S.  287,  where  the  right  to  contest  the 
validity  of  regulations  in  enforcement  proceedings  was  denied 
on  the  ground  that  the  statutory  context  precluded  such  a 

*  Section  10  merely  restates  the  existing  law  as  to  judicial  review.  Ad¬ 
ministrative  Procedure  Act — Legislative  History,  Sen.  Doc.  No.  248,  79th 
Cong.,  2d  Sess.,  415 ;  Olin  Industrie s,  Inc.,  v.  N.  L.  R.  B.,  72  F.  Supp.  225,  228 
(D.  C.  Mass.) ;  Transamerica  Corp.  v.  McCabe,  80  F.  Supp.  704,  707  (D.  C. 
D.  C.) ;  Tung  Shing  v.  Zimmerman,  85  F.  Supp.  270  (D.  C.  Pa.). 

*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947)* 
p.  96,  and  legislative  history  references  there  cited. 

"Id.,  p.  98;  Administrative  Procedure  Act— Legislative  History,  Sen.  Doc* 
No.  248, 79th  Congn  2d  Sess.,  p.  276. 
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challenge,  since  other  means  for  judicial  review  were  expressly- 
provided." 

While  subsection  (c)  dealing  with  “Reviewable  Acts”  in¬ 
volves  “no  departure  from  the  usual  and  well  understood  rules 
of  procedure  in  this  field,” 49  one  portion  merits  especial  notice. 
That  part  provides  that  “Every  agency  action  made  review- 
able  by  statute  and  every  final  agency  action  for  which  there 
is  no  other  adequate  remedy  in  any  court  shall  be  subject  to 
judicial  review.”  Since  “agency  action”  is  defined  to  include 
“rule”  (Section  2  (g)),  it  might  be  argued  that  subsection  (c) 
provides  for  direct  judicial  review  of  all  rules.  But  numerous 
statutes,  like  the  Natural  Gas  Act,  empower  administrative 
agencies  to  make  implementing  rules  of  general  applicability. 
“The  validity  of  such  rules  has  generally  been  open  to  challenge 
in  proceedings  for  their  enforcement.” 50  Since  the  legislative 
history  shows  clearly  that  subsection  (c),  while  “technical,” 
involves  “no  departure  from  the  usual  and  well-understood 
rules  of  procedure  in  this  field,”01  the  suggested  argument 
obviously  has  no  force.  And  even  if  the  regulations  here  were 
thus  made  reviewable,  this  Court  would  still  lack  jurisdiction. 

The  provisions  of  subsection  (d)  concern  “Interim  Relief.” 
While  they  vest  certain  powers  in  the  “reviewing  court”  to  stay 
agency  action,  that  court  can  only  be  one  “which  has  obtained 
jurisdiction  to  review  the  final  agency  action  in  accordance 
with  subsections  (b)  and  (c)  and  the  applicable  provisions  of 
particular  statutes.” 82  Therefore,  as  we  have  suggested  be¬ 
fore  (supra,  p.  17,  fn.  12),  this  Court  lacked  jurisdiction  to  grant 
the  stay  ordered  on  February  28,  1949  as  to  United. 

It  follows,  then,  that  Section  10  of  the  Administrative  Pro¬ 
cedure  Act  does  not  enlarge  or  alter  Petitioner’s  right  to  judicial 
review.  Nor  does  that  Section  confer  any  jurisdiction  upon 

*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947), 
pp.  99-101. 

"Jd.,  p.  101. 

"  p.  102. 

"Administrative  Procedure  Act — Legislative  History,  Sen.  Doc.  No.  248, 
79th  Cong.,  2d  Sess.,  p.  S69 ;  92  Cong.  Rec.  5654. 

"  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947), 
p.  106;  Avon  Dairy  Company  v.  Eisaman,  69  F.  Supp.  500  (D.  C.  Ohio) ; 
cf..  Federal  Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  875, 383. 
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this  Court.  Its  provisions  have  possible  relevancy  here  only 
if  there  is  presented  a  petition  to  review  an  “order”  contem¬ 
plated  by  Section  19  (b)  of  the  Natural  Gas  Act.  Such  is  not 
the  case  here.  The  provisions  respecting  “Scope  of  Review” 
in  subsection  10  (e)  of  the  Administrative  Procedure  Act  ac¬ 
cordingly  require  no  comment. 

Regulations  reviewable  in  proper  proceeding . — We  do  not 
contend  that  the  regulations  are  beyond  judicial  scrutiny.. 
They  are  not  self-executory.  Nor  does  the  Act  confer  au¬ 
thority  upon  the  Commission  to  enforce  them  save  by  appli¬ 
cation  to  the  proper  United  States  District  Court  (Sec.  20). 
Upon  such  an  application  for  enforcement,  the  defendant, 
natural-gas  company  would  have  “full  opportunity”  to  con¬ 
test  the  validity  of  the  regulations.  Federal  Power  Commis¬ 
sion  v.  Metropolitan  Edison  Co .,  304  U.  S.  375, 386-387 ;  Jones  v. 
Securities  &  Exchange  Commission,  298  U.  S.  1, 14.®  Indeed,, 
the  validity  of  rules  of  general  applicability,  which  a  number  of 
administrative  agencies  are  empowered  to  issue  under  statu¬ 
tory  authority  like  that  in  the  Natural  Gas  Act,  has  generally 
been  open  to  challenge  in  proceedings  for  their  enforcement.54 

Nor  is  doubt  cast  upon  such  a  view  of  the  statutory  scheme 
for  judicial  review  in  the  Natural  Gas  Act  by  the  presence  of 
Section  21  (b)  which  provides  that  “Any  person  who  wdljully 
and  knowingly  violates  any  *  *  *  regulation  *  *  * 
imposed  by  the  Commission  *  *  *  shall  *  *  *  be 
punished  upon  conviction  thereof  by  a  fine  of  not  exceeding 
$500  for  each  and  every  day  during  which  such  offense  occurs.” 
A  total  answer  to  such  a  suggestion  was  furnished  in  Federal 
Power  Commission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375. 
Referring  to  Section  307  (c)  of  the  Federal  Power  Act,  provid¬ 
ing  that  any  person  who  willfully  fails  or  refuses  to  attend  and 
testify,  or  produce  books  and  papers,  in  obedience  to  a  subpoena 
of  the  Commission,  shall  be  subject  to  a  fine  of  not  more  than 

*  See,  also.  East  Ohio  Gas  Co.  v.  Federal  Power  Commission,  116  F.  2d  885, 
889  (C.  A.  6) ;  Peoples  Natural  Gas  Co.  v.  Federal  Power  Commission,  75 
U.  S.  App.  D.  C.,  235,  239,  127  F.  2d  153,  157,  cert  den.,  316  U.  S.  700; 
Mississippi  Power  &  Light  Co.  v.  Slaff,  131 F.  2d  148, 150  (0.  A.  5). 

•*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947)  r 
p.  102 ;  see,  also,  pp.  31-35, 99-100. 
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$1,000  or  to  imprisonment  not  more  than  one  year,  or  both, 
Mr.  Chief  Justice  Hughes  there  said  (p.  387) : 

The  qualification  that  the  refusal  must  be  “willful”  fully 
protects  one  whose  refusal  is  made  in  good  faith  and 
upon  grounds  which  entitle  him  to  the  judgment  of  the 
court  before  obedience  is  compelled. 

The  foregoing  opportunity  for  judicial  review  is  available 
to  any  natural-gas  company  against  whom  enforcement  pro¬ 
ceedings  are  brought.  Petitioner,  standing  here  only  as  a  pur¬ 
chaser  from  a  natural-gas  company,  is  not  required  by  the 
regulations  to  do  anything.  As  a  purchaser,  Petitioner  would 
not  be  entitled  to  judicial  review  in  any  event,  since  it  suffers 
no  aggrievement  whatsoever  from  the  regulations,  as  we  later 
show  (infra,  pp.  47-52). 

Conclusions  as  to  reviewability . — From  what  has  been  said, 
it  follows  that  the  Commission  more  than  met  the  procedural 
requirements  of  the  Natural  Gas  Act  and  the  Administrative 
Procedure  Act.  Under  neither  was  a  hearing  prerequisite. 
None  of  the  several  conditions  for  review  contained  in  Section 
19  (b)’s  distinctive  formulation  is  satisfied  by  a  petition  for 
review  of  these  regulations.  On  the  other  hand,  the  statute 
does  include  an  opportunity  for  judicial  review  guaranteed  to 
any  natural-gas  company  subject  to  the  obligations  imposed 
by  the  regulations.  Finally,  to  sustain  Petitioner’s  assump¬ 
tion  as  to  this  Court’s  jurisdiction,  it  would  be  necessary  for 
the  Court  to  require  a  hearing  where  neither  the  Constitution 
nor  the  Congress  did  so  expressly  or  impliedly* 

“  "We  are  not  discussing  the  desirability  of  a  hearing.  We  are  concerned 
only  with  whether  a  hearing  was  required.  Courts  are  without  power  to  re¬ 
quire  a  hearing  in  an  administrative  proceeding  unless  a  hearing  is  required 
by  the  Constitution,  a  statute,  a  valid  administrative  regulation,  or  a 
binding  contractual  agreement  No  matter  how  desirable  a  hearing  may 
be  in  the  premises,  or  how  greatly  a  hearing  might  facilitate  sound  disposi¬ 
tion  of  a  controversy,  the  courts  cannot  compel  it  unless  there  be  some 
requirement  for  it  other  than  the  court’s  own  view.  The  courts  cannot 
require  an  administrative  agency  to  do  that  which  is  merely  patently 
desirable.  They  can  require  only  that  the  agency  comply  with  the  Con¬ 
stitution,  the  statutes,  and  its  legal  obligations"  (Prettyman,  J.,  with  whom 
Bdgerton,  Jn  concurred,  dissenting  in  WJR  v.  Federal  Communication* 
Commission,  84  U.  S.  App.  D.  a  — ,  174  P.  2d  228,  244,  reversed,  837  U.  8. 
266). 
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•  m 

Assuming  arguendo  that  the  case  is  not  moot  and  that  this 
Court  has  jurisdiction,  Section  154£5  is  reasonable,  appro¬ 
priate  and  necessary  to  carry  out  the  provisions  of  the 
Natural  Gas  Act,  and  does  not  alter  Panhandle’s  contracts 
with  Petitioner 

We  have  already  shown  that  the  Commission  did  more  than 
meet  all  of  the  procedural  requirements  of  the  Natural  Gas 
Act  and  the  Administrative  Procedure  Act  {supra,  pp.  17-24). 
Without  conceding  that  the  case  is  not  moot,  or  the  jurisdiction 
of  this  Court,  we  shall  show  that  Section  154.85  is  reasonable, 
appropriate  and  necessary  to  carry  out  the  provisions  of  the 
Natural  Gas  Act.  Determination  of  this  question  delimits  the 
proper  scope  of  review,  assuming  reviewability.  For  purposes 
of  such  determination,  the  Court  could  properly  do  no  more 
than  examine  the  regulations  against  the  background  of  the 
Act.  In  addition,  there  is  no  “evidence,”  since  there  was  no 
“hearing”  held  or  required.  On  the  other  hand,  should  the 
Court  take  the  view,  which  we  deem  unsound,  that  evidentiary 
resort  may  properly  be  made  to  the  materials  certified  here  as 
a  transcript  of  the  record,  we  shall  show  that  Section  154.85 
does  not  alter  Panhandle’s  contracts  with  Petitioner.  To  make 
this  second  argument,  of  course,  we  must  assume  certain  facts 
respecting  those  contracts. 

A.  Section  154.85  is  reasonable,  appropriate,  and  necessary  to  carry  oat  the 
provisions  of  the  Natural  Gas  Act 

Even  a  cursory  examination  of  the  statutory  rate  scheme 
suffices  to  show  that  the  requirements  of  Section  4  (c),  respect¬ 
ing  initial  filings,  and  those  of  Section  4  (d),  concerning  notice 
of  changes  to  the  Commission  and  to  the  public,  are  designed, 
among  other  things:  to  aid  in  insuring  observance  by  natural- 
gas  companies  of  Section  4  (a)’s  requirement  that  rates  be  just 
and  reasonable;  to  implement  Section  4  (b)’s  prohibition 
against  undue  preference  and  unreasonable  difference  in  rates; 
to  enable  the  Commission  more  effectively  to  exercise  its  au¬ 
thority  under  Section  4  (e)  to  suspend  the  operation  of 
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changes  in  rates  pending  inquiry  as  to  their  reasonableness ;  and 
to  enable  more  efficient  performance  by  the  Commission  of  its 
duties  under  Sections  4  (e)  and  5  (a),  upon  its  own  motion 
or  upon  complaint,  to  hold  hearings  respecting  the  reasonable¬ 
ness  of  proposed  or  effective  rates  and  thereafter  to  fix  just 
and  reasonable  rates.  Obviously,  unless  accomplishment  of 
these  important  purposes  is  to  be  impeded,  or  largely  fail,  reg¬ 
ulations  governing  the  form  and  composition  of  rate  schedules 
must  enable  a  ready  location  of  the  rate,  and  determination  of 
what  the  rate  in  fact  is. 

Necessity  for  amendments. — A  more  detailed  statement  of 
the  following  facts  appears  supra,  pp.  2-3:  Natural-gas  compa¬ 
nies  had  no  rate  schedules  generally  applicable  to  stated  classi¬ 
fications  of  service  at  the  time  of  the  Act’s  passage.  Individual 
contracts  of  sale  greatly  varied  in  form  and  content.  The  pro¬ 
visional  regulations,  issued  promptly  after  the  Act’s  enact¬ 
ment,  permitted  the  filing  of  contracts  as  rate  schedules.  That 
permission,  in  today’s  dim  light  upon  events  eleven  years  past, 
may  appear  to  have  opened  Pandora’s  box.  But  its  salutary 
purpose  was  the  early  establishment  of  legal  rates  under  the 
scheme  of  the  Act  (App.  228).  In  any  event,  it  has  been  judi¬ 
cially  deemed  warranted.  Mississippi  River  Fuel  Corp.  v.  Fed¬ 
eral  Power  Commission,  121 F.  2d  159, 164  (C.  A.  8). 86 

Unlimited  supplementation  of  contracts  filed  as  rate  sched¬ 
ules,  and  the  filing  of  new  contracts  added  further  complexity 
to  the  confusing  situation.  Admittedly,  it  was  often  difficult 
both  to  find  the  rate  and  determine  what  the  rate  was.  And 
it  was  difficult,  if  not  at  times  impossible,  to  make  a  comparison 
of  a  natural-gas  company’s  rates  to  purchasers  in  the  same 
classification. 

The  Commission  recognized  the  inherent  disadvantages  of 
the  system,  and  in  August  1940  initiated  corrective  action  by 
distributing  a  draft  of  “Tentative  Instructions  for  Preparing 
and  Filing  FPC  Gas  Schedules.”  Intervention  of  the  war 
emergency  resulted  in  postponement  of  the  task  until  the 

"Cf.,  Armour  Packing  Co.  v.  United  States,  20&  U.  S.  56,  where  there  was 
no  provision  for  filing  contracts.  See,  also,  Pentta.  R.  R.  Co.  v.  International 
Coal  (7on  230  U.  S.  184. 
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taking  of  the  steps  leading  to  promulgation  of  the  amendatory 
regulation  under  attack. 

In  the  interim,  however,  a  number  of  natural-gas  companies, 
working  with  the  Commission  staff,  voluntarily  revised  their 
rate  schedules  and  filed  simplified  tariffs  like  those  prescribed 
by  the  new  regulations.  Before  that  conversion,  these  com¬ 
panies  had  on  file  398  schedules  consisting  of  about  7,000  pages. 
The  substituted  tariffs  comprised  only  388  pages.  Under  those 
tariffs,  the  sales  of  natural  gas  made  represented  about  50% 
of  the  total  volume  of  sales  of  all  companies  reporting  to  the 
Commission,  and  accounted  for  more  than  50%  of  total  revenue 
derived  from  sales  subject  to  the  Commission’s  jurisdiction 
(App.  228). 

The  new  regulations. — Section  4  (c)  of  the  Act  provides  that 
the  Commission  may  prescribe  regulations  governing  the  filing 
of,  and  may  designate  the  time  and  form  in  which  natural-gas 
companies  shall  file  with  the  Commission: 

schedules  showing  all  rates  and  charges  for  any  trans¬ 
portation  or  sale  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  and  the  classifications,  practices,  and  regula¬ 
tions,  affecting  such  rates  and  charges,  together  with  all 
contracts  which  in  any  manner  affect  or  relate  to  such 
rates,  charges,  classifications,  and  services. 

Ancillary  authority  is  contained  in  Section  16  for  the  Com¬ 
mission  to  issue  regulations  “necessary  or  appropriate  to  carry 
out  the  provisions”  of  the  Act.  Our  purpose  here  is  to  show 
that  the  particular  regulation  attacked  by  Petitioner,  Section 
154.85,  is  reasonable,  appropriate,  and  necessary.07  To  that 

87  Petitioner  is  limited  to  the  objections  urged  in  its  application  for  re¬ 
hearing  (Section  19  (b) ;  see,  supra,  p.  14,  fn.  9).  The  single  objection 
there  advanced  is  that  Order  No.  144,  and  Section  154.85  in  particular,  are 
invalid  as  altering  Panhandle’s  contracts  with  Petitioner  without  a  Section 
5  (a)  hearing,  which  the  Commission  did  not  grant  Nevertheless,  Peti¬ 
tioner’s  brief  incidentally  asserts  that  the  regulations  erred  in  prohibit¬ 
ing  “escalator  clauses,"  as  we  have  already  noted  (supra,  p.  15,  fn.  10). 
Similarly,  in  the  course  of  its  argument  Petitioner  refers  to  a  por¬ 
tion  of  the  history  of  the  Federal  Power  Act  and  suggests  that  the 
Commission  was  unwise  in  adopting  by  the  new  regulations  a  tariff 
form  of  filing  under  the  Natural  Gas  Act  (Pet  Br.  15-17).  To  this,  there 
are  several  answers.  The  Commission’s  wisdom  or  “justification"  is  of 
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end,  that  regulation  may,  and  need  only  be  silhouetted  against 
the  requirements  and  purposes  of  the  statute,  discussed  above. 

Without  exception.  Petitioner’s  allegations  of  aggrievement 
are  directed  against  Section  154.85  which  provides  that 
(App.  251) : 

§  154.85  Status  of  Contracts  Filed  as  Rate  Schedules 
and  Restated.  Each  contract,  which  is  now  filed  as  an 
effective  rate  schedule,  may  be  continued  in  effect  and 
shall  be  considered  as  an  executed  service  agreement  to 
the  extent  that  the  provisions  thereof  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff,  until  such  contract  expires  by  its 
presently  provided  terms  or  is  replaced  by  an  executed 
service  agreement  in  a  form  contained  in  the  Tariff: 
Provided,  however,  that  the  natural-gas  company,  con¬ 
current  with  the  filing  of  the  Tariff,  shall  submit,  for 
insertion  in  front  of  each  such  contract,  a  statement 
identifying  the  provisions  thereof  which  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions 
of  the  Rate  Schedules  and  General  Terms  and  Condi¬ 
tions  of  the  Tariff  and  which  are  to  remain  in  effect. 

Provided  further,  however,  that  agreements  intended 
to  effect  a  change  or  amendment  in  such  contract  may 
be  made  only  by  the  execution  of  a  form  of  service  agree¬ 
ment  contained  in  the  Tariff. 

In  analyzing  the  provisions  of  the  Section,  it  is  necessary  to 
distinguish  between  rate  schedules  and  contracts — a  distinction 
subtly  confused  throughout  Petitioner’s  brief.  Section  4  (c) 
of  the  Act  requires  that  “schedules”  showing  all  “rates”  be 

course  not  in  issue.  And  even  if  the  conversion  to  a  tariff  form  of  filing 
'were  not  authorized — which  it  plainly  is— Petitioner  cannot  he  aggrieved 
thereby  since  it  stands  here  as  a  purchaser  with  no  obligation  under  the 
Act  or  regulations  to  file  anything.  Moreover,  the  legislative  history  cited 
by  Petitioner  has  absolutely  nothing  to  do  with  the  form  in  which  any 
rates  are  required  to  be  stated.  The  manner  and  form  in  which  rates  and 
contracts  shall  be  stated  are  undeniably  matters  within  the  Commission’s 
rale-making  authority  under  Sections  4  (c)  and  16,  and  that  is  all  is 
involved  in  the  conversion  to  a  tariff  type  of  fl»«g. 


filed,  together  with  all  “contracts”  which  in  any  manner  affect 
such  “rates.”  Prior  to  the  new  regulations,  companies  were 
permitted  to  file  their  “contracts”  as  “rate  schedules.”  With 
exceptions  not  relevant  here,  Section  154.34  requires  that  the 
“rate  schedule”  be  separately  stated  (App.  239-240).  No 
change  is  required  in  “contracts”  theretofore  filed  as  effective 
rate  schedules,  merely  that  the  “rate  schedules”  be  separately 
stated  in  the  tariff. 

However,  Section  4  (d)  of  the  Act  accords  to  a  natural-gas 
company  the  right  to  propose  changes  in  rates.  And  since  that 
right  could  not  be  denied  in  the  new  regulations,  the  Commis¬ 
sion  provided  in  Section  154.84  that,  concurrently  with  the  re¬ 
quired  restatement,  “a  natural-gas  company  may  propose 
changes  in  rates”  (App.  250).  At  the  same  time,  the  Com¬ 
mission  was  powerless  under  the  Act  to  order  changes  except 
after  a  hearing  (Secs.  4(e)  and  5  (a) ) .  The  statute  thus  com¬ 
pelled  the  Commission  to  provide  in  Section  154.85  that  each 
contract  then  on  file  as  an  effective  rate  schedule  “may  be  con¬ 
tinued  in  effect.” 

Also,  apart  from  the  regulations,  the  Act  prohibits  changes 
by  natural-gas  companies  except  in  accordance  with  the  pro¬ 
visions  of  Section  4.  And  recognizing  that  a  natural-gas  com¬ 
pany,  simultaneously  with  restatement  and  conversion  to  a 
tariff  form  of  filing  (Section  154.84),  could  propose,  for  example, 
a  change  in  a  rate  specified  in  a  contract  theretofore  filed  as  a 
rate  schedule  and  that  such  contract  be  left  unaltered  save  only 
as  it  would  be  superseded  by  or  in  conflict  with  the  rate  when 
changed,  the  Commission  also  provided  in  Section  154.85  that 
a  contract,  when  continued  in  effect: 

shall  be  considered  as  an  executed  service  agreement  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  in  conflict  with  other  applicable  provisions  of  the 
Rate  Schedules  and  General  Terms  and  Conditions  of 
the  Tariff,  until  such  contract  expires  by  its  presently 
provided  terms  or  is  replaced  by  an  executed  service 
agreement  in  a  form  contained  in  the  Tariff:  *  *  *. 

Even  if  there  were  doubt  as  to  the  impact  and  meaning  of 
the  Section  upon  rates  in  contracts  filed  as  effective  rate  sched- 


46 


tiles  on  the  effective  date  of  new  regulations,  that  doubt  was 
necessarily  dissipated  when  the  Commission,  in  its  Order 
No.  144  promulgating  those  regulations,  said  (App.  230) : 

As  revised,  the  regulations  permit  natural-gas  com¬ 
panies  to  retain  in  effect,  without  change,  price  provi¬ 
sions  of  presently  effective  rate  schedules  which  cannot 
be  restated  in  cents  or  dollars  and  cents  without  effecting 
a  change  in  rates  or  charges. 

Also,  the  Commission  there  said  that  Section  154.85  expressed 
the  Commission's  (App.  230) : 

#  #  *  intention  to  permit  contracts  now  on  file  as 
effective  rate  schedules  to  continue  in  effect  as  executed 
service  agreements  until  they  expire  or  are  superseded. 

Still  further  assurance  was  given  in  the  order  of  December 
20,  1948,  denying  applications  for  rehearing  respecting  Order 
No.  144,  where  the  Commission  said  that  Section  154.85  “neither 
requires  that  existing  contracts  remain  in  effect  nor  that  they  be 
changed.  It  is  permissive  only”  (App.  275).  At  the  same 
time,  it  pointed  out  that  the  statutory  “right”  of  a  natural-gas 
company  to  propose  changes  in  rate  schedules  and  contracts  is 
necessarily  preserved.  Summarizing  the  conditions  imposed 
by  the  new  regulations  which  must  be  met  by  a  natural-gas 
company  proposing  a  change,  the  Commission  concluded 
(App.  275): 

In  the  light  of  these  statements,  it  should  be  clear 
that  Section  154.85  does  not  express  a  new  policy  of  the 
Commission  or  a  new  construction  by  it  of  provisions 
of  the  Natural  Gas  Act. 

Additional  and  particular  assurance  was  given  to  Petitioner 
by  our  statement  to  this  Court  on  February  28,  1949  {supra, 
p.  5),  which  we  now  bindingly  repeat: 

The  Commission  interprets  Order  No.  144  as  not  author¬ 
izing  the  making  of  any  change  in  an  effective  rate, 
charge,  or  contract  provision,  without  compliance  with 
the  Natural  Gas  Act,  as  amended. 
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It  follows,  therefore,  that  the  provisions  of  Section  154.85, 
of  which  alone  Petitioner  complains,  are  reasonable,  appro¬ 
priate,  and  actually  necessary  to  carry  out  the  provisions  of 
the  Act.  For  in  the  conversion  to  a  tariff  form  of  filing,  the 
Act  itself  necessitates  accommodation  in  Section  154.85  of  (1) 
the  right  of  a  natural-gas  company  to  propose  changes,  and 
(2)  the  prohibition  against  changes  by  a  natural-gas  company 
except  in  accordance  with  Section  4,  and  against  changes  by 
the  Commission  except  after  hearing. 

B.  Section  154.85  does  not  alter  Panhandle's  contract  with  Petitioner 

Here,  we  assume  arguendo:  (1)  that  the  case  is  not  moot; 
(2)  that  this  Court  has  jurisdiction  over  the  petition;  and  (3) 
that  the  scope  of  review  may  include  an  inquiry  as  to  how,  if 
at  all,  Section  154.85  affects  Petitioner  in  particular.  We  are 
thus  confronted  with  the  same  dilemma  which  will  face  this 
Court.  For  there  is  no  “evidence,”  since  no  “hearing”  was 
held,  none  being  required.  Granting,  only  for  sake  of  argu¬ 
ment,  that  resort  may  properly  be  made  to  the  materials  here 
certified  as  a  transcript  of  the  record  for  the  purpose  of  test¬ 
ing  the  claimed  effect  of  Section  154.85  in  Petitioner’s  particu¬ 
lar  case,  we  must  make  certain  assumptions.  To  this  end,  we 
assume  arguendo  that  Petitioner’s  contract  arrangements  are 
such  as  it  describes. 

As  a  purchaser,  Petitioner  asserts  that  it  obtains  its  supply 
of  natural  gas  from  Panhandle  under  contracts  dated  August 
31,  1935  and  April  20,  1937,  which,  with  amendments  thereto, 
were  filed  with  the  Commission  as  rate  schedules  (Pet.  Br.  4). 
It  asserts  further  that  these  contracts  contain  “numerous  pro¬ 
visions  which  are  not  found  in  Panhandle’s  other  contracts.” 
But  it  describes  only  one  such  provision,  namely,  Panhandle’s 
obligation  to  reimburse  Petitioner  for  the  cost  of  manufactur¬ 
ing  gas  to  meet  any  deficiency  in  Panhandle’s  deliveries  (Pet. 
Br.  27). 

Quoting  from  Section  154.85,  Petitioner  states  that  (Pet. 
Br.  27): 

Under  the  color  of  regulatory  authority  provided  by  the 
revised  rules  and  regulations,  Panhandle  may  relieve 
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itself  of  this  valid  contractual  obligation  by  merely 
omitting  it  from  its  statement  of  the  contract  provisions 
“which  are  to  remain  in  effect.” 

Likewise,  Petitioner  charges  that  Panhandle’s  ex  parte  filing 
of  its  restatement  could  be  used  to  repudiate  its  contracts  with 
a  “color  of  regulatory  authority”  provided  by  the  regulations 
(Pet.  Br.  26). 

Whether  or  not  an  ex  parte  filing  by  Panhandle  of  a  proposed 
change  in  its  rates  or  services,  made  effective  solely  under  the 
provisions  of  Section  4  (d)  of  the  Act,  could  supersede  conflict¬ 
ing  provisions  of  its  private  contracts  with  Petitioner — the 
question  Petitioner  deems  “crucial”  (Petition,  pp.  3,  7,  10; 
Pet.  Br.  3, 6, 9-10, 23-29) — is  in  no  way  involved  here.” 

"Section  4  (d)  of  the  Act  Imposes  no  obligation  upon,  and  makes  no 
provision  for  participation  by,  a  purchaser  in  connection  with  a  proposal 
by  a  natural-gas  company  to  change  its  rates.  Petitioner  seems  to  fear  that 
the  Commission  might  fail  to  exercise  its  suspension  powers  under  Sec¬ 
tion  4  (e)  in  a  case  where  Petitioner,  as  a  purchaser,  deems  the  proposed 
change  objectionable  (Pet  Br.  28).  But  that  question  is  absent  here,  as  we 
show  in  the  text 

In  addition,  while  the  Act  makes  no  express  provision  for  protest  by  a 
purchaser  in  such  circumstances,  the  Commission  specifically  provided  in 
Section  154.27  for  such  protests  (App.  237;  infra,  p.  51).  Thus,  Petitioner’s 
“crucial”  question  may  never  be  reached  (see,  infra,  p.  4b,  fn.  59). 

Nevertheless,  we  feel  constrained  to  comment  upon  Petitioner’s  mis¬ 
reading  of  the  law  lest  our  silence  be  deemed  acquiescence. 

For  example,  in  support  of  its  repeated  contention  that  an  ex  parte  filing 
under  Section  4  (d)  cannot  abrogate  a  private  contract  rate.  Petitioner 
quotes  a  passage  from  Colorado  Interstate  Gas  Company  v.  Federal  Power 
Commission,  142  F.  2d  943,  954  (C.  A.  10)  (Pet  Br.  18-19).  But  that  case, 
and  the  language  quoted,  concerned  only  the  proper  attributes  of  a  full- 
scale  rate  proceeding  under  Section  5  (a),  and  had  nothing  to  do  with  the 
effect  of  an  ex  parte  filing  made  effective  solely  under  the  provisions  of  Sec¬ 
tion  4  (d).  In  affirming  the  lower  court’s  decision,  however,  the  Supreme 
Court  observed  that  “Unless  and  until  a  new  rate  schedule  was  filed  or  the 
old  schedule  changed  by  the  Commission,  that  rate  would  have  to  be  exacted 
by  Canadian  and  paid  by  Colorado  Interstate.  $4  (d).”  Colorado  Inter¬ 
state  Gas  Co.  v.  Federal  Power  Commission,  324  U.  S.  581,  597.  Sec¬ 
tion  4  (d)’s  provision  for  change  by  ex  parte  filing  apparently  seemed  quite 
proper  to  the  Supreme  Court  even  if  it  does  alarm  Petitioner. 

Similarly,  Petitioner  misunderstands  the  holding  and  facts  involved  in 
Wichita  Railroad  &  Light  Company  v.  Public  Utilities  Commission  of  the 
State  of  Kansas,  260  U.  S.  48.  The  sole  point  there  decided  was  that  a  state 
commission  order,  entered  pursuant  to  statutory  authority  like  that  in 
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The  answer  to  that  question,  if  ever  it  does  arise,  would  turn 
upon  the  construction  properly  to  be  applied  to  Section  4  (d) 
of  the  Act,  not  the  regulations.  The  regulations  in  general 
and  Section  154.85  in  particular  merely  accommodate,  not  alter, 

Section  5  (a),  was  invalid  for  want  of  a  finding  which  the  United  States 
Supreme  Court  held  to  be  required  under  the  applicable  state  statute  as 
construed  by  the  highest  court  of  the  state,  in  that  case,  the  Supreme  Court 
of  Kansas.  (Later,  in  Consolidated  Flour  Mills  Co.  v.  Kansas  Qas  <£  Elec¬ 
tric  Co.,  119  Kan.  47,  237  Pac.  1037,  the  Supreme  Court  of  Kansas  denied 
the  accuracy  of  the  United  States  Supreme  Court’s  construction  of  the  state 
law,  holding  that  it  did  not  require  the  recital  of  the  finding  which  the 
United  States  Supreme  Court  deemed  necessary  in  the  Wichita  case.  See 
resulting  comments  in  Gellhorn,  Administrative  Law — Cases  and  Comments, 
p.  771,  note;  Timberg,  Administrative  Findings  of  Fact,  27  Wash.  U.  L.  Q. 
62,  74;  cf.,  Pacific  States  Box  &  Basket  Co.  v.  White,  296  U.  S.  176,  186.) 

Contrary  to  Petitioner’s  impression  that  the  order  there  involved  was 
“not  based  upon  a  hearing”  (Pet  Br.  20),  the  order  itself  recited  that  the 
utility’s  “petition”  came  before  the  Commission  “upon  the  pleadings  of  the 
respective  parties  and  the  evidence  introduced  thereunder”  (260  U.  S.,  at 
p.  61).  The  proceeding  was  thus  similar  to  one  under  Section  5  (a)  of 
the  Natural  Gas  Act.  Hence,  the  Supreme  Court  rejected  the  suggestion 
that  the  order,  though  lacking  the  finding  required  by  that  provision,  was 
nevertheless  authorized  by  a  provision  of  the  state  law  similar  to  Section 
4  (d),  saying  that  the  latter  provision  does  not  “cover,  or  measure  the 
essentials  of,  the  proceeding  in  this  case  before  the  Commission  which  the 
order  shows  was  upon  pleadings  and  inter  partes ”  (p.  57;  italics  are  the 
Court’s).  (See,  also,  Public  Utilities  Commission  of  Kansas  v.  Wichita  B.  <t 
Light  Co.,  268  F.  37,  38-39  ( C.  A.  8) ) . 

It  is  true  that  the  Court,  in  rejecting  that  contention,  uttered  two  dicta 
(p.  56) ;  (1)  that  the  absence  of  a  requirement  for  findings  in  a  provision 
like  Section  4  (d)  “shows  that  the  filing  of  a  schedule  of  changed  rates 
under  that  section  cannot  accomplish  the  result  of  abrogating  contract  rates,” 
and  (2)  “It  could  not  do  so  any  more  than  would  the  original  filing  of  a 
schedule  of  rates  under  §  11  requiring  every  public  utility  to  publish  and 
file  with  the  Commission  all  schedules  of  rates  do  this.” 

But  the  second  of  those  two  dicta  was  flatly  repudiated  In  1937  in  Mid¬ 
land  Realty  Co.  v.  Kansas  City  Power  &  Light  Co.,  300  U.  S.  109.  For  the 
Court  there  allowed  recovery  by  a  utility  of  the  difference  between  higher 
rates  initally  filed  under  a  state  statute  and  the  lower  contract  rates.  The 
Court  also  sustained  an  increase  in  rates  for  a  later  period  ordered  by  the 
Commission  after  hearing.  In  doing  both,  the  Court  said  (p.  114),  “It  is 
dear  that,  as  against  those  specified  in  the  contract  here  involved,  the  rates 
first  filed  by  plaintiff  and  those  promulgated  by  the  commission  in  accord¬ 
ance  with  the  statute  have  the  same  force  and  effect  as  if  directly  prescribed 
by  the  legislature ." 

Whether  or  not  the  first  dictum  of  the  Wichita  case  would  be  equally  in¬ 
valid  as  applied  to  the  Natural  Gas  Act  has  never  been  decided.  Obviously, 
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a  natural-gas  company’s  statutory  right  to  propose  changes  ” 
Under  the  Act,  Panhandle  is  expressly  authorized  by  Section 

4  (d)  to  propose  changes  in  its  contracts,  as  well  as  in  its  rates 
and  services.  Unless  the  Commission  otherwise  orders,  no  such 
change  may  become  effective  “except  after  thirty  days’  notice 
to  the  Commission  and  to  the  public.”  For  good  cause  shown, 

as  the  Midland  opinion  plainly  shows,  the  question  is  purely  one  of  stat¬ 
utory  construction. 

This  is  demonstrated  by  the  opinion  of  the  United  States  District  Court  in 
Attleboro  Steam  d  Electric  Co.  v.  Narragansett  Electric  Lighting  Co.,  295  F. 
896  (D.  C.  R.  I.),  which  was  later  nullified  by  the  Supreme  Court  of  Rhode 
Island  in  Attleboro  Steam  d  Electric  Co.  v.  Public  Utilities  Com’n,  46  R.  I. 
496, 129  AtL  495,  and  by  the  United  States  Supreme  Court  in  Public  Utilities 
Commission  of  Rhode  Island  v.  Attleboro  Steam  d  Electric  Co.,  273  U.  S.  83- 
While  Petitioner  seeks  support  from  the  opinion  of  the  United  States  District 
Court  (Pet  Br.  21-22),  whatever  its  value  now,  that  opinion  merely  demon¬ 
strates  that  Court’s  view  that  the  state  statute  there  considered  must  be 
read  as  implying  a  necessity  for  findings,  following  the  Wichita  case. 

In  addition,  in  support  of  its  view  that  contract  rates  can  be  changed 
only  by  agreement  of  the  parties,  or  by  a  Commission  order  under  Section 

5  (a).  Petitioner  cites  testimony  by  Mr.  Dozier  A.  DeVane,  then  the  Com¬ 
mission’s  Solicitor,  in  hearings  before  a  Subcommittee  of  the  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce  on  H.  R.  11662,  74th  Cong.,  2d 
Sess.,  at  pp.  28-29  (Pet.  Br.  14-15).  But  Petitioner  stops  abruptly  short 
of  Mr.  DeVane’s  statement,  in  response  to  a  question,  that,  after  companies 
had  initially  filed  their  schedules  of  rates,  “they  can  change  their  rates,  Mr. 
Cooper,  by  filing  new  schedules  under  section  4  (d)”  (Hearings,  p.  29). 

In  any  event,  it  is  settled  beyond  dispute  by  a  long  line  of  decisions  that, 
where  a  rate  has  been  filed  and  published  or  fixed  in  the  manner  required 
by  statute,  it  becomes  the  only  legal  rate  and  no  other  rate  may  be  charged. 
See,  e.  g.,  Texas  d  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
439  (1907)  ;  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corporation,  248 
U.  S.  372,  375  (1919) ;  United  States  v.  Jones,  336  U.  S.  641,  671  (1949) ; 
Colorado  Interstate  Gas  Co.  v.  Federal  Power  Commission,  142  F.  2d  943, 
953  (C.  A.  10, 1944),  affirmed.  324  U.  S.  581;  Mississippi  Power  d  Light  Co. 
v.  Memphis  Natural  Gas  Co.,  162  F.  2d  388,  390  (C.  A.  5, 1947),  cert,  den.,  332 
U.  S.  770;  cf.,  Michigan  Consol.  Gas  Co.  v.  Panhandle  Eastern  Pipe  Line  Co ., 
173  F.  2d  784,  788-789  (C.  A.  6,  1949). 

“This  is  well-illustrated  by  the  fact  that  Panhandle,  on  June  15,  1949, 
filed  its  restatement  pursuant  to  Part  154  of  the  new  regulations,  concur¬ 
rently  proposing  changes  in  its  filed  rate  schedules.  Having  received  numer¬ 
ous  protests  from  Panhandle’s  customers,  including  Petitioner,  submitted 
pursuant  to  Section  154.27  (infra,  p.  51),  the  Commission  suspended 
Panhandle’s  filing  on  July  12, 1949  and  set  the  matter  for  hearing  (Docket 
No.  G-1240;  the  Commission’s  order  is  printed  as  an  appendix  to  Petitioner’s 
brief,  pp.  35-39).  As  an  intervenor  there.  Petitioner  now  has  full  oppor¬ 
tunity  to  show  any  unreasonableness  in  the  proposed  changes. 
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the  Commission  “may  allow  changes  to  take  effect  without  re¬ 
quiring  the  thirty  days’  notice.”  The  only  contract  provision 
described  by  Petitioner,  however,  apparently  relates  to  rates 
and  services  by  Panhandle.  Changes  in  these  may  be  sus¬ 
pended  by  the  Commission  under  Section  4  (e),  whether  or 
not  covered  by  provision  of  private  contract.80 

Under  the  regulations,  Panhandle  is  required  to  restate  its 
“rate  schedule”  (Part  154).  But  as  already  shown,  Section 
154.85  expressly  permits  “contracts”  theretofore  filed  to  be  con¬ 
tinued  in  effect.  And  the  statutory  right  of  a  natural-gas  com¬ 
pany  to  propose  changes  is  expressly  recognized,  not  altered,  in 
Sections  154.84  and  154.85.  Nor  do  the  regulations  at  any  point 
diminish  or  alter  the  Commission’s  power  under  Section  4  (e) 
of  the  Act  to  suspend  proposed  changes.  Finally,  the  regula¬ 
tions  accord  to  Petitioner,  as  a  purchaser,  the  following  privi¬ 
lege  which  has  no  counterpart  in  Section  4  (d)  of  the  Act  (App. 
237) : 

§  154.27  Comments  by  Interested  Parties.  Com¬ 
ments  of  any  purchaser  or  other  interested  party  con¬ 
cerning  any  filing  made  pursuant  to  this  part  should  be 
submitted  within  15  days  after  the  date  of  filing.  This 
Section  shall  not  limit  any  right  to  file  protests  and 
complaints.81 

Whether  or  not  the  Commission  suspends  under  Section  4  (e) 
of  the  Act  an  ex  parte  proposal  under  Section  4  (d)  of  a  change 
by  Panhandle,  if  any  supersedure  of  conflicting  provisions  in 
Panhandle’s  contracts  with  Petitioner  is  accomplished,  it  would 
be  a  supersedure  enabled  by  the  Act  and  merely  accommodated 
by  the  regulations.  Or,  as  we  have  said  repeatedly,  Order 
No.  144  does  not  authorize  “the  making  of  any  change  in  an 
effective  rate,  charge,  or  contract  provision,  without  compliance 
with  the  Natural  Gas  Act”  (supra,  pp.  5, 15, 46) .  It  may  be  that 
Petitioner  misunderstands  or  dislikes  the  rate-regulatory  plan 
of  the  Act,  the  validity  of  which  it  does  not  question.  But  that 

"  Cf.,  Michigan  Consol.  Gas  Co.  v.  Panhandle  Eastern  Pipe  TAnc  Co.,  173  P. 
2d  784,  78S-789  (C.  A.  6). 

“  See,  supra,  p.  50,  fn.  59. 


52 


certainly  affords  no  springboard  for  an  attack  on  the  regula¬ 
tions  which  appropriately  implement  and  harmonize  with  the 
Act,  as  we  have  shown. 

It  follows,  therefore,  that  Petitioner  cannot  possible  be  ag¬ 
grieved  by  Section  154.85,  which  in  no  sense  alters  any  contracts. 

CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that  the 
petition  should  be  dismissed,  or,  if  this  Court  should  conclude 
that  the  case  is  not  moot  and  that  it  has  jurisdiction,  the  Com¬ 
mission’s  order  should  be  affirmed. 

Bradford  Ross, 

General  Counsel, 
William  S.  Tarver, 

Assistant  General  Counsel, 

Louis  W.  McKernan, 

Bernard  A.  Foster,  Jr., 

Norman  E.  Duke, 

Federal  Power  Commission,  Washington  25,  D.  C., 

Counsel  for  Respondent. 


December,  1949. 


APPENDIX 


A.  Administrative  Procedure  Act 

The  pertinent  provisions  of  the  Administrative  Procedure 
Act  of  June  11, 1946,  c.  324, 60  Stat.  327, 5  U.  S.  C.  1001,  et  seq., 
are  as  follows: 

•  •  *  *  * 

RULE  MAKING 

Sec.  4.  Except  to  the  extent  that  there  is  involved  (1) 
any  military,  naval,  or  foreign  affairs  function  of  the 
United  States  or  (2)  any  matter  relating  to  agency 
management  or  personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts — 

(а)  Notice. — General  notice  of  proposed  rule  making 
shall  be  published  in  the  Federal  Register  (unless  all 
persons  subject  thereto  are  named  and  either  personally 
served  or  otherwise  have  actual  notice  thereof  in  accord¬ 
ance  with  law)  and  shall  include  (1)  a  statement  of  the 
time,  place,  and  nature  of  public  rule  making  proceed¬ 
ings;  (2)  reference  to  the  authority  under  which  the 
rule  is  proposed ;  and  (3)  either  the  terms  or  substance 
of  the  proposed  rule  or  a  description  of  the  subjects  and 
issues  involved.  Except  where  notice  or  hearing  is  re¬ 
quired  by  statute,  this  subsection  shall  not  apply  to 
interpretative  rules,  general  statements  of  policy,  rules 
of  agency  organization,  procedure,  or  practice,  or  in  any 
situation  in  which  the  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief  statement  of  the 
reasons  therefor  in  the  rules  issued)  that  notice  and 
public  procedure  thereon  are  impracticable,  unneces¬ 
sary,  or  contrary  to  the  public  interest. 

(б)  Procedures. — After  notice  required  by  this  sec¬ 
tion,  the  agency  shall  afford  interested  persons  an  op¬ 
portunity  to  participate  in  the  rule  making  through 
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submission  of  written  data,  views,  or  arguments  with 
or  without  opportunity  to  present  the  same  orally  in  any 
manner;  and,  after  consideration  of  all  relevant  matter 
presented,  the  agency  shall  incorporate  in  any  rules 
adopted  a  concise  general  statement  of  their  basis  and 
purpose.  Where  rules  are  required  by  statute  to  be 
made  on  the  record  after  opportunity  for  an  agency 
hearing,  the  requirements  of  sections  7  and  8  shall  apply 
in  place  of  the  provisions  of  this  subsection. 

(c)  Effective  dates. — The  required  publication  or 
service  of  any  substantive  rule  (other  than  one  granting 
or  recognizing  exemption  or  relieving  restriction  or  in¬ 
terpretative  rules  and  statements  of  policy)  shall  be 
made  not  less  than  thirty  days  prior  to  the  effective  date 
thereof  except  as  otherwise  provided  by  the  agency 
upon  good  cause  found  and  published  with  the  rule. 

(d)  Petitions. — Every  agency  shall  accord  any  in¬ 
terested  person  the  right  to  petition  for  the  issuance, 
amendment,  or  repeal  of  a  rule. 

***** 


HEARING 

Sec.  7.  In  hearings  which  section  4  or  5  requires  to 
be  conducted  pursuant  to  this  section — 

(a)  Presiding  officers. — There  shall  preside  at  the 
taking  of  evidence  (1)  the  agency,  (2)  one  or  more  mem¬ 
bers  of  the  body  which  comprises  the  agency,  or  (3)  one 
or  more  examiners  appointed  as  provided  in  this  Act; 
but  nothing  in  this  Act  shall  be  deemed  to  supersede  the 
conduct  of  specified  classes  of  proceedings  in  whole  or 
part  by  or  before  boards  or  other  officers  specially  pro¬ 
vided  for  by  or  designated  pursuant  to  statute.  The 
functions  of  all  presiding  officers  and  of  officers  partici¬ 
pating  in  decisions  in  conformity  with  section  8  shall  be 
conducted  in  an  impartial  manner.  Any  such  officer 
may  at  any  time  withdraw  if  he  deems  himself  disquali¬ 
fied;  and,  upon  the  filing  in  good  faith  of  a  timely  and 
sufficient  affidavit  of  personal  bias  or  disqualification  of 


55 


any  such  officer,  the  agency  shall  determine  the  matter 
as  a  part  of  the  record  and  decision  in  the  case. 

( b )  Hearing  powers. — Officers  presiding  at  hearings 
shall  have  authority,  subject  to  the  published  rules  of 
the  agency  and  within  its  powers,  to  (1)  administer 
oaths  and  affirmations,  (2)  issue  subpenas  authorized 
by  law,  (3)  rule  upon  offers  of  proof  and  receive  relevant 
evidence,  (4)  take  or  cause  depositions  to  be  taken 
whenever  the  ends  of  justice  would  be  served  thereby, 
(5)  regulate  the  course  of  the  hearing,  (6)  hold  confer¬ 
ences  for  the  settlement  or  simplification  of  the  issues 
by  consent  of  the  parties,  (7)  dispose  of  procedural  re¬ 
quests  or  similar  matters,  (8)  make  decisions  or  recom¬ 
mend  decisions  in  conformity  with  section  8,  and  (9) 
take  any  other  action  authorized  by  agency  rule  con¬ 
sistent  with  this  Act. 

( c )  Evidence. — Except  as  statutes  otherwise  provide, 
the  proponent  of  a  rule  or  order  shall  have  the  burden 
of  proof.  Any  oral  or  documentary  evidence  may  be 
received,  but  every  agency  shall  as  a  matter  of  policy 
provide  for  the  exclusion  of  irrelevant,  immaterial,  or 
unduly  repetitious  evidence  and  no  sanction  shall  be 
imposed  or  rule  or  order  be  issued  except  upon  consid¬ 
eration  of  the  whole  record  or  such  portions  thereof  as 
may  be  cited  by  any  party  and  as  supported  by  and  in 
accordance  with  the  reliable,  probative,  and  substantial 
evidence.  Every  party  shall  have  the  right  to  present 
his  case  or  defense  by  oral  or  documentary  evidence,  to 
submit  rebuttal  evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts.  In  rule  making  or  determining 
claims  for  money  or  benefits  or  applications  for  initial 
licenses  any  agency  may,  where  the  interest  of  any  party 
will  not  be  prejudiced  thereby,  adopt  procedures  for  the 
submission  of  all  or  part  of  the  evidence  in  written  form. 

(d)  Record. — The  transcript  of  testimony  and  ex¬ 
hibits,  together  with  all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  exclusive  record  for  de- 
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cision  in  accordance  with  section  8  and,  upon  payment 
of  lawfully  prescribed  costs,  shall  be  made  available  to 
the  parties.  Where  any  agency  decision  rests  on  official 
notice  of  a  material  fact  not  appearing  in  the  evidence  in 
the  record,  any  party  shall  on  timely  request  be  afforded 
an  opportunity  to  show  the  contrary. 

DECISIONS 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  be 
conducted  in  conformity  with  section  7 — 

(а)  Action  by  subordinates. — In  cases  in  which  the 
agency  has  not  presided  at  the  reception  of  the  evidence, 
the  officer  who  presided  (or,  in  cases  not  subject  to  sub¬ 
section  (c)  of  section  5,  any  other  officer  or  officers  quali¬ 
fied  to  preside  at  hearings  pursuant  to  section  7)  shall 
initially  decide  the  case  or  the  agency  shall  require  (in 
specific  cases  or  by  general  rule)  the  entire  record  to  be 
certified  to  it  for  initial  decision.  Whenever  such 
officers  make  the  initial  decision  and  in  the  absence  of 
either  an  appeal  to  the  agency  or  review  upon  motion 
of  the  agency  within  time  provided  by  rule,  such  deci¬ 
sion  shall  without  further  proceedings  then  become  the 
decision  of  the  agency.  On  appeal  from  or  review  of 
the  initial  decisions  of  such  officers  the  agency  shall, 
except  as  it  may  limit  the  issues  upon  notice  or  by  rule, 
have  all  the  powers  which  it  would  have  in  making  the 
initial  decision.  Whenever  the  agency  makes  the  initial 
decision  without  having  presided  at  the  reception  of 
the  evidence,  such  officers  shall  first  recommend  a  deci¬ 
sion  except  that  in  rule  making  or  determining  applica¬ 
tions  for  initial  licenses  (1)  in  lieu  thereof  the  agency 
may  issue  a  tentative  decision  or  any  of  its  responsible 
officers  may  recommend  a  decision  or  (2)  any  such  pro¬ 
cedure  may  be  omitted  in  any  case  in  which  the  agency 
finds  upon  the  record  that  due  and  timely  execution  of 
its  functions  imperatively  and  unavoidably  so  requires. 

(б)  Submittals  and  decisions. — Prior  to  each  recom¬ 
mended,  initial,  or  tentative  decision,  or  decision  upon 
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agency  review  of  the  decision  of  subordinate  officers  the 
parties  shall  be  afforded  a  reasonable  opportunity  to 
submit  for  the  consideration  of  the  officers  participating 
in  such  decisions  (1)  proposed  findings  and  conclusions, 
or  (2)  exceptions  to  the  decisions  or  recommended  deci¬ 
sions  of  subordinate  officers  or  to  tentative  agency  deci¬ 
sions,  and  (3)  supporting  reasons  for  such  exceptions  or 
proposed  findings  or  conclusions.  The  record  shall  show 
the  ruling  upon  each  such  finding,  conclusion,  or  excep¬ 
tion  presented.  All  decisions  (including  initial,  recom¬ 
mended,  or  tentative  decisions)  shall  become  a  part  of 
the  record  and  include  a  statement  of  (1)  findings  and 
conclusions,  as  well  as  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record;  and  (2)  the  appropriate  rule,  order,  sanc¬ 
tion,  relief,  or  denial  thereof. 

#  *  *  #  * 

JUDICIAL  REVIEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion — 

(а)  Right  of  review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  af¬ 
fected  or  aggrieved  by  such  action  within  the  meaning 
of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof. 

(б)  Form  and  venue  of  action. — The  form  of  pro¬ 
ceeding  for  judicial  review  shall  be  any  special  statutory 
review  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  or  inade¬ 
quacy  thereof,  any  applicable  form  of  legal  action  (in¬ 
cluding  actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  corpus) 
in  any  court  of  competent  jurisdiction.  Agency  action 
shall  be  subject  to  judicial  review  in  civil  or  criminal 
proceedings  for  judicial  enforcement  except  to  the  extent 
that  prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 
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(c)  Review  able  acts. — Every  agency  action  made 
reviewable  by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
procedural,  or  intermediate  agency  action  or  ruling  not 
directly  reviewable  shall  be  subject  to  review  upon  the 
review  of  the  final  agency  action.  Except  as  otherwise 
expressly  required  by  statute,  agency  action  otherwise 
final  shall  be  final  for  the  purposes  of  this  subsection 
whether  or  not  there  has  been  presented  or  determined 
any  application  for  a  declaratory  order,  for  any  form 
of  reconsideration,  or  (unless  the  agency  otherwise  re¬ 
quires  by  rule  and  provides  that  the  action  meanwhile 
shall  be  inoperative)  for  an  appeal  to  superior  agency 
authority. 

(d)  Interim  relief. — Pending  judicial  review  any 
agency  is  authorized,  where  it  finds  that  justice  so  re¬ 
quires,  to  postpone  the  effective  date  of  any  action  taken 
by  it.  Upon  such  conditions  as  may  be  required  and 
to  the  extent  necessary  to  prevent  irreparable  injury, 
every  reviewing  court  (including  every  court  to  which 
a  case  may  be  taken  on  appeal  from  or  upon  application 
for  certiorari  or  other  writ  to  a  reviewing  court)  is 
authorized  to  issue  all  necessary  and  appropriate  process 
to  postpone  the  effective  date  of  any  agency  action  or 
to  preserve  status  or  rights  pending  conclusion  of  the 
review  proceedings. 

(e)  Scope  of  review. — So  far  as  necessary  to  decision 
and  where  presented  the  reviewing  court  shall  decide  all 
relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  ap¬ 
plicability  of  the  terms  of  any  agency  action.  It  shall 
(A)  compel  agency  action  unlawfully  withheld  or  un¬ 
reasonably  delayed;  and  (B)  hold  unlawful  and  set 
aside  agency  action,  findings,  and  conclusions  found  to 
be  (1)  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law;  (2)  contrary  to 
constitutional  right,  power,  privilege,  or  immunity;  (3) 
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in  excess  of  statutory  jurisdiction,  authority,  or  limita¬ 
tions,  or  short  of  statutory  right;  (4)  without  observ¬ 
ance  of  procedure  required  by  law;  (5)  unsupported  by 
substantial  evidence  in  any  case  subject  to  the  require¬ 
ments  of  sections  7  and  8  or  otherwise  reviewed  on  the 
record  of  an  agency  hearing  provided  by  statute;  or 
(6)  unwarranted  by  the  facts  to  the  extent  that  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court. 
In  making  the  foregoing  determinations  the  court  shall 
review  the  whole  record  or  such  portions  thereof  as  may 
be  cited  by  any  party,  and  due  account  shall  be  taken 
of  the  rule  of  prejudicial  error. 

•  *  *  •  * 


B.  Federal  Power  Act 

The  pertinent  provisions  of  the  Federal  Power  Act  of  June 
10, 1920,  c.  285, 41  Stat.  1063,  as  amended  by  the  Act  of  August 
26,  1935,  c.  687,  49  Stat.  838,  16  U.  S.  C.  791a  et  seq.,  are  as 
follows: 


Part  III 

ACCOUNTS,  RECORDS,  AND  MEMORANDA 

Section  301.  (a)  Every  licensee  and  public  utility 
shall  make,  keep,  and  preserve  for  such  periods,  such 
accounts,  records  of  cost-accounting  procedures,  corre¬ 
spondence,  memoranda,  papers,  books,  and  other  records 
as  the  Commission  may  by  rules  and  regulations  pre¬ 
scribe  as  necessary  or  appropriate  for  purposes  of  the 
administration  of  this  Act,  including  accounts,  records, 
and  memoranda  of  the  generation,  transmission,  distri¬ 
bution,  delivery,  or  sale  of  electric  energy,  the  furnish¬ 
ing  of  services  or  facilities  in  connection  therewith,  and 
receipts  and  expenditures  with  respect  to  any  of  the 
foregoing:  Provided,  however,  That  nothing  in  this  Act 
shall  relieve  any  public  utility  from  keeping  any  ac¬ 
counts,  memoranda,  or  records  which  such  public  utility 
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may  be  required  to  keep  by  or  under  authority  of  the 
laws  of  any  State.  The  Commission  may  prescribe  a 
system  of  accounts  to  be  kept  by  licensees  and  public 
utilities  and  may  classify  such  licensees  and  public  utili¬ 
ties  and  prescribe  a  system  of  accounts  for  each  class. 
The  Commission,  after  notice  and  opportunity  for  hear¬ 
ing,  may  determine  by  order  the  accounts  in  which  par¬ 
ticular  outlays  and  receipts  shall  be  entered,  charged, 
or  credited.  The  burden  of  proof  to  justify  every  ac¬ 
counting  entry  questioned  by  the  Commission  shall  be 
on  the  person  making,  authorizing,  or  requiring  such 
entry,  and  the  Commission  may  suspend  a  charge  or 
credit  pending  submission  of  satisfactory  proof  in  sup¬ 
port  thereof. 

•  *  •  «  • 

INVESTIGATIONS  BY  COMMISSION,  ATTENDANCE  OF 
WITNESSES,  DEPOSITIONS 

Sec.  307.  *  *  * 

*  *  •  «  » 

(c)  In  case  of  contumacy  by,  or  refusal  to  obey  a  sub- 
pena  issued  to,  any  person,  the  Commission  may  invoke 
the  aid  of  any  court  of  the  United  States  within  the 
jurisdiction  of  which  such  investigation  or  proceeding 
is  carried  on,  or  where  such  person  resides  or  carries  on 
business,  in  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers,  corre¬ 
spondence,  memoranda,  contracts,  agreements,  and 
other  records.  Such  court  may  issue  an  order  requiring 
such  person  to  appear  before  the  Commission  or  member 
or  officer  designated  by  the  Commission,  there  to  pro¬ 
duce  records,  if  so  ordered,  or  to  give  testimony  touching 
the  matter  under  investigation  or  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished 
by  such  court  as  a  contempt  thereof.  All  process  in  any 
such  case  may  be  served  in  the  judicial  district  whereof 
such  person  is  an  inhabitant  or  wherever  he  may  be 
found  or  may  be  doing  business.  Any  person  who  will- 
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fully  shall  fail  or  refuse  to  attend  and  testify  or  to  an¬ 
swer  any  lawful  inquiry  or  to  produce  books,  papers, 
correspondence,  memoranda,  contracts,  agreements,  or 
other  records,  if  in  his  or  its  power  so  to  do,  in  obedience 
to  the  subpena  of  the  Commission,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  subject  to 
a  fine  of  not  more  than  $1,000  or  to  imprisonment  for  a 
term  of  not  more  than  one  year,  or  both. 

#  *  #  #  * 

REHEARINGS,  COURT  REVIEW  OF  ORDERS 

Sec.  313.  *  *  * 

*  *  •  *  • 

(b)  Any  party  to  a  proceeding  under  this  Act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the 
Circuit  Court  of  Appeals  of  the  United  States  for  any 
circuit  wherein  the  licensee  or  public  utility  to  which 
the  order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set  aside 
in  whole  or  in  part.  A  copy  of  such  petition  shall  forth¬ 
with  be  served  upon  any  member  of  the  Commission 
and  thereupon  the  Commission  shall  certify  and  file 
with  the  court  a  transcript  of  the  record  upon  which 
the  order  complained  of  was  entered.  Upon  the  filing 
of  such  transcript  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such  order  in 
whole  or  in  part.  No  objection  to  the  order  of  the 
Commission  shall  be  considered  by  the  court  unless  such 
objection  shall  have  been  urged  before  the  Commission 
in  the  application  for  rehearing  unless  there  is  reason¬ 
able  ground  for  failure  so  to  do.  The  finding  of  the 
Commission  as  to  the  facts,  if  supported  by  substantial 
evidence,  shall  be  conclusive.  If  any  party  shall  apply 
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to  the  court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  failure  to  adduce  such  evidence  in  the 
proceedings  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Commis¬ 
sion  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Commission  may  modify  its  findings 
as  to  the  facts  by  reason  of  the  additional  evidence  so 
taken,  and  it  shall  file  with  the  court  such  modified  or 
new  findings  which,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive,  and  its  recommendation,  if 
any,  for  the  modification  or  setting  aside  of  the  original 
order.  The  judgment  and  decree  of  the  court,  affirming, 
modifying,  or  setting  aside,  in  whole  or  in  part,  any  such 
order  of  the  Commission,  shall  be  final,  subject  to  review 
by  the  Supreme  Court  of  the  United  States  upon 
certiorari  or  certification  as  provided  in  sections  239  and 
240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,  title  28, 
secs.  346  and  347). 

#  t  t  t  t 


I*  t.  eoVCRNMCMT  PRINTING  OPflCCiltO 


62 


to  the  court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  failure  to  adduce  such  evidence  in  the 
proceedings  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Commis¬ 
sion  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Commission  may  modify  its  findings 
as  to  the  facts  by  reason  of  the  additional  evidence  so 
taken,  and  it  shall  file  with  the  court  such  modified  or 
new  findings  which,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive,  and  its  recommendation,  if 
any,  for  the  modification  or  setting  aside  of  the  original 
order.  The  judgment  and  decree  of  the  court,  affirming, 
modifying,  or  setting  aside,  in  whole  or  in  part,  any  such 
order  of  the  Commission,  shall  be  final,  subject  to  review 
by  the  Supreme  Court  of  the  United  States  upon 
certiorari  or  certification  as  provided  in  sections  239  and 
240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,  title  28, 
secs.  346  and  347). 

•  *  *  *  * 
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IN  THE 


United  States  Gout  of  Appeals 

Fob  the  District  of  Columbia  Circuit. 


No.  10,125. 


UNITED  GAS  PIPE  LINE  COMPANY,  Petitioner , 

v. 

FEDERAL  POWER  COMMISSION,  Respondent. 


On  Petition  for  Review  of  Order  of  Federal  Power 

Commission. 


REPLY  BRIEF  FOR  PETITIONER. 


We  believe  a  reply  brief  may  be  helpful  to  the  Court  and 
the  parties  to  this  proceeding. 

Respondent’s  brief  (R.  B.)  consists  of  two  basic  argu¬ 
ments: 

First:  That  “this  Court  is  without  jurisdiction 
since  the  regulations  are  not  1  orders’  satisfying  the 
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distinctive  and  controlling  statutory  conditions  for  re¬ 
view.”  (R.  B.  11) 

Second:  That  “the  regulations  do  not  unlawfully 
impair  Petitioner’s  existing  contracts  or  restrict  its 
future  freedom  of  contract.”  (R.  B.  14) 

The  short  answer  to  the  first  argument  is — It  is  not  true. 
Respondent  issued  its  Order  No.  144  on  October  28,  1948 
(App.  227),  ordering  and  commanding  Petitioner  to  do  and 
not  to  do  certain  things,  as  is  shown  on  pages  15  to  31  of 
Petitioner’s  brief  and  as  will  be  summarized  hereinafter. 

The  second  argument  is  also  fallacious.  It  is  based  upon 
the  false  proposition  that  there  is  no  unlawful  impairment 
of  Petitioner’s  contracts  or  freedom  of  contract. 

We  shall  hereinafter  point  out  clear  and  specific  exam¬ 
ples  of  the  unlawful  impairment  brought  about  by  Order 
No.  144. 


Ordinarily  and  in  logical  sequence  we  would  discuss  the 
two  aforesaid  arguments  of  Respondent  in  the  order 
named;  however,  it  seems  to  Petitioner  that  if  this  Court 
should  find  that  a  hearing  was  necessary  prior  to  the  issu¬ 
ance  of  Order  No.  144,  this  case  is  in  effect  concluded,  and 
therefore  for  the  moment  we  postpone  a  direct  reply  to 
Respondent’s  arguments  as  stated. 

We  emphatically  assert  that  a  hearing  was  required  prior 
to  the  issuance  of  Order  No.  144  by  Section  5(a)  of  the  Nat¬ 
ural  Gas  Act  (App.  279)  and  by  Sections  2,  4,  5,  7  and  9 
of  the  Administrative  Procedure  Act  (App.  282,  283  and 
284). 

The  issue  is  squarely  joined  as  shown  by  the  statement 
made  on  page  12  of  Respondent’s  brief. 

“Here,  no  ‘hearing'  was  held  or  required." 

There  is  of  necessity  an  implied  admission  by  Respon¬ 
dent  that  if  a  hearing  was  required,  since  none  was  held. 
Order  No.  144  is  a  nullity. 
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For  the  convenience  of  the  Court  we  give  with  emphasis 
added  the  following  quotations : 

“In  Colorado  Interstate  Gas  Co.  v.  Fed.  Power 
Com’n.,  142  Fed.  (2d)  943,  aff ’d.,  324  U.  S.  581,  65  Sup. 
Ct.  829,  the  court  pertinently  observed: 

“  1  The  passage  of  the  Act  did  not  automatically  over¬ 
throw  the  contracts  into  which  these  companies  had 
previously  entered.  Neither  did  it  ipso  facto  set  aside 
the  schedules  of  charges  upon  which  they  had  agreed. 
Such  rates  and  charges  could  be  modified  only  after  an 
express  finding  of  unreasonableness.  Wichita  R.  & 
Light  Co.  v.  Public  Utilities  Commission,  260  U.  S.  48, 
43  S.  Ct.  51,  67  L.  Ed.  124;  Allen  W.  Hinkel  Dry  Goods 
Co.  v.  Wichison  Industrial  Gas  Co.,  10  Cir.,  64  F.  2d 
881.  And  the  right  of  the  Commission  to  make  a  find¬ 
ing  of  unreasonableness  depends  upon  the  existence  of 
the  fact.  In  the  absence  of  substantial  evidence  to 
show  that  the  rates  and  charges  in  existence  are  un¬ 
reasonable,  a  finding  to  that  effect  constitutes  the  arbi¬ 
trary  exercise  of  power  by  administrative  fiat  and 
cannot  stand.  Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.,  227  U.  S.  88,  33  S.  Ct.  185,  57 
L.  Ed.  431/  ”  (Emphasis  ours) 

As  this  Court  had  occasion  to  observe  in  Philadelphia  Co. 
v.  S.  E.C., - U.  S.  App.  D.  C . ,175  F.  (2d)  808: 

“It  is  elementary  also  in  our  system  of  law  that  ad¬ 
judicatory  action  cannot  be  validly  taken  by  any  tri¬ 
bunal,  whether  judicial  or  administrative,  except  upon 
a  hearing  wherein  each  party  shall  have  opportunity  to 
know  of  the  claims  of  his  opponent,  to  hear  the  evi¬ 
dence  introduced  against  him,  to  cross-examine  wit¬ 
nesses,  to  introduce  evidence  in  his  own  behalf,  and  to 
make  argument.  This  is  a  requirement  of  the  due 
process  clause  of  the  Fifth  Amendment  of  the  Con¬ 
stitution/  ’ 

•  •  •  • 

“It  follows  from  the  foregoing  and  from  the  facts  set 
forth  at  the  outset  of  this  opinion  that  the  Commis¬ 
sion’s  1  hearing’  on  the  proposed  amendment  of  Rule 
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U-49(c)  was  inadequate  as  to  Philadelphia.  The  Com¬ 
mission  permitted  only  the  submission  of  data,  views 
and  comments  and  the  making  of  oral  argument.  It 
failed,  so  far  as  is  shown  by  the  record  certified  to  this 
court,  except  by  its  vague  references  to  its  ‘experience’ 
under  Rule  TJ-49(c)  and  to  ‘situations  in  which  the  se¬ 
curity  structures  of  registered  holding  companies,  and 
their  subsidiaries  are  entangled,’  to  apprize  Philadel¬ 
phia  of  the  facts  upon  which  its  proposed  action  amend¬ 
ing  Rule  U-49(c)  was  to  be  taken  (thereby  making  fu¬ 
tile  Philadelphia’s  offer  of  proof);  and  it  failed  to 
introduce  or  receive  evidence,  to  hear  witnesses,  to 
permit  cross-examination,  and  to  make  a  proper  tran¬ 
script  of  record.  Accordingly  its  ‘hearing’  did  not 
satisfy  the  requirements,  for  adjudicatory  action,  of 
either  the  due  process  clause,  the  Holding  Company 
Act,  or  the  Commission’s  own  rule.  The  Commission 
erroneously  failed  to  assume  the  burden  of  proof  in 
respect  of  the  propriety  of  its  proposed  action.  It  was 
obliged  to  observe  ‘the  essential  rules  of  evidence.’ 
Cf.  Interstate  Commerce  Commission  v.  Louisville  & 
Nashville  Railroad  Company,  1913,  227  U.  S.  88,  33 
S.  Ct.  185,  57  L.  Ed.  431.  With  some  exceptions  not 
here  pertinent  the  burden  of  proof  lies  upon  him  who 
affirms,  not  him  who  denies.  1  Jones,  Evidence  in  Civil 
Cases  (4th  ed.  1938)  Sec.  180;  Stephen,  Digest  of  the 
Law  of  Evidence  (12th  ed.  1946)  Article  100.  On  the 
contrary  of  assuming  the  burden  of  proof  the  Commis¬ 
sion,  as  appears  from  the  statement  of  facts  at  the 
outset  of  this  opinion,  required  Philadelphia  to  attempt 
to  persuade  it  that  the  exemption  afforded  Pittsburgh 
by  Rule  U-49(c)  should  not  be  revoked.  We  hold  ac¬ 
cordingly  that  the  Commission’s  order  was  invalid  for 
lack  of  a  proper  hearing.” 

The  absolute  necessity  for  a  hearing  is  further  discussed 
on  pages  31  to  36  of  Petitioner’s  original  brief. 


We  particularly  request  the  Court  to  note  Part  I  of  the 
Summary  of  Argument  which  appears  on  pages  11  to  14  of 
Respondent’s  brief.  In  brief  it  may  be  summarized: 


Any  regulations  of  general  applicability  or  which  ‘‘pur¬ 
port  to  be  rules  of  general  applicability”  do  not  require  a 
hearing,  and  therefore  no  one  affected  thereby  can  seek 
judicial  review  because  there  is  “no  proceeding,”  no  “tran¬ 
script”  of  record,  and  no  “party.” 

In  other  words,  as  long  as  what  Respondent  does  is 
labeled  “Regulations  of  General  Applicability,”  Bespon¬ 
dent  can  do  anything,  lawful  or  unlawful,  and  no  one  can 
seek  judicial  review. 

Nine  cases  are  cited  (B.  B.  12, 13, 14)  as  supporting  the 
above  argument 

We  specifically  and  emphatically  deny  that  a  fair  and 
reasonable  interpretation  of  these  nine  cases  supports  the 
propositions  for  which  they  are  cited.  We  will  demonstrate 
the  inapplicability  or  irrelevance  of  each  of  these  cases  be¬ 
ginning  on  page  26  of  this  brief. 


If  the  challenged  Order  No.  144  and  the  regulations  is¬ 
sued  thereby  are  adjudicatory  as  to  Petitioner,  Respon¬ 
dent’s  brief  is  irrelevant  to  this  case. 

In  effect  Bespondent  states  that  there  is  no  evidence 
(Bespondent  having  refused  to  hear  any)  that  the  order 
and  regulations  are  adjudicatory  and  Bespondent  will  not 
admit  that  they  are.  (B.  B.  11,  12).  We  quote  from  page 
12  of  Respondent’s  brief: 

“Here,  no  ‘hearing’  was  held  or  required.  There  was 
no  ‘proceeding,’  no  ‘transcript’  of  record,  and  no 
‘party’  •  •  •  Nor  can  Petitioner  show  that  it  is  ‘ag¬ 
grieved’  (because  it  has  been  prevented  by  Respon¬ 
dent  from  offering  any  evidence),  and  the  Commission 
does  not  admit  Petitioner’s  unsupported  allegations.” 
(Parenthetical  insertion  ours). 


Bespondent  in  its  brief  has  asked  that  the  petition  for 
review  be  dismissed  (B.  B.  40,  55),  claiming  that  this  court 
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is  without  jurisdiction  since  the  regulations  are  not  orders 
within  the  meaning  of  the  controlling  statutory  conditions 
for  review. 

The  brief  is  tantamount  to  a  brief  in  support  of  a  motion 
to  dismiss.  This  court  is  asked  to  dismiss  the  petition  for 
review,  although  no  motion  therefor  has  been  filed  and  Re¬ 
spondent  has  previously  consented  to  a  stay  order  which 
was  granted  by  this  court  on  February  28, 1949. 

Considering  the  request  for  dismissal  of  this  proceeding, 
it  is  clear  that  the  facts  alleged  in  the  petition  for  review 
are  to  be  considered  as  admitted. 

In  the  case  of  American  Sumatra  Tobacco  Cory.  v.  Se¬ 
curities  <&  Exchange  Commission,  93  F.  2d  236,  the  court 
said: 


“•  •  *  We  are  dealing  with  an  administrative  order 
which  it  is  charged  and,  for  the  purposes  of  this  mo¬ 
tion  (to  dismiss)  admitted,  seriously  affects  property 
rights,  and  if  the  Commission’s  present  position  is 
right  we  should  be  approving  a  practice  which  would 
permit  this  to  be  done  by  way  of  fiat  than  of  adjudica¬ 
tion.  In  such  circumstances  we  think  it  would  be  going 
very  far  to  say  that  the  rights  of  the  parties  may  not 
be  inquired  into  by  the  courts. 

“The  Commission  presses  upon  us  the  argument  that 
as  a  practical  matter  orders  directing  disclosures  are 
not  reviewable  under  Section  25(a),  15  U.  S.  C.  A.  Sec. 
78y(a),  because  in  a  case  where  the  Commission,  in  its 
discretion,  declined  to  hold  a  hearing,  there  would  be  no 
transcript  to  certify  and  no  evidence  to  .balance  against 
findings  of  fact.  But  this  practical  difficulty  results 
only  from  the  Commission’s  interpretation  of  the  per¬ 
tinent  sections,  and  that  interpretation  we  do  not 
adopt.  Under  our  construction  of  the  Act  there  will 
be  a  record,  and  sufficient  evidence  upon  which  to  test 
the  conclusion  reached.  That  the  view  we  take  may 
result  in  administrative  inconvenience  is  undeniable; 
that  it  may  also  result  sometimes  in  trifling  and  unsup- 
portable  applications  may  be  assumed;  and  in  its  de¬ 
sire  to  avoid  these  conditions  we  sympathize  with  the 
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Commission’s  present  point  of  view;  but  our  sympa¬ 
thy  ought  not  to  carry  us  to  the  extent  of  approving  a 
practice  subversive  of  well-established  rules.  (Empha¬ 
sis  and  parenthetical  insertions  ours.) 

See  quotation  from  Mallory  Coal  Company  v.  National 
Bituminous  Coal  Commission,  69  App.  D.  C.  166,  99  F.  2d 
399,  set  forth  in  footnote  32  on  pages  33  and  34  of  Peti¬ 
tioner’s  original  brief. 

For  the  reasons  aforesaid  and  because  of  Respondent’s 
arbitrary  action  in  refusing  to  permit  evidence,  the  allega¬ 
tions  of  fact  in  the  Petition  for  Review  should  be  taken  as 
true;  however,  we  believe  that  Respondent’s  brief,  if  fairly 
read  in  connection  with  said  order  and  regulations  as  we 
will  hereinafter  more  specifically  point  out,  does  not  deny 
and  substantially  admits  in  effect  that  the  order  and  regu¬ 
lations  as  to  Petitioner  are  adjudicatory  in  that  they: 

As  to  Percentage  Contracts 

(a)  freeze  and  thereby  kill  existing  percentage  con- 
,  tracts 

(b)  prohibit  amendments  and  supplements  thereto 

(c)  prohibit  future  percentage  contracts 

As  fo  Tax  Clause  Contracts 

(d)  prohibit  existing  tax  clause  contracts 

(e)  prohibit  amendments  thereto 

(f )  prohibit  new  tax  clause  contracts 

As  to  Transportation  Contracts 

(g)  prohibit  supplementation  or  amendment  of  exist¬ 
ing  transportation  contracts,  except  that  for  good 
cause  shown,  Respondent  may  (not  will  or  shall) 
grant  exception. 
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(h)  prohibit  new  transportation  contracts  with  same 
exception. 

As  illustrative  of  specific,  definite,  and  individual  con¬ 
tracts  thus  subjected  to  adjudicatory  action,  see  paragraphs 
VII,  VUE  and  IX  of  the  Petition  for  Review. 


Respondent  states  that  Petitioner  has  narrowed  its  at¬ 
tack  on  the  challenged  regulations  to  the  three  types  of 
contracts  referred  to  (R.  B.  10).  This  is  incorrect  and  not 
a  fair  statement.  To  the  contrary,  in  Petitioner’s  brief  on 
page  37,  it  is  stated: 

“•  •  •  we  have  selected  for  illustrations  three  types 
of  contracts  •  •  •  but  we  do  not  mean  to  limit  the  at¬ 
tack  on  said  Order  No.  144  to  these  three  types  of 
contracts.” 

See  especially  paragraphs  HI  and  VI  of  the  Petition  for 
Review,  and  page  37  of  this  brief. 

With  respect  to  the  three  selected  illustrative  types  of 
contracts  (Percentage  Contracts,  Tax  Clause  Contracts, 
Transportation  Contracts)  briefly  described  on  page  10  of 
Respondent’s  brief  and  described  more  in  detail  in  para¬ 
graphs  VII,  VIIl  and  IX  of  the  Petition  for  Review,  the 
impact  on  Petitioner  of  the  challenged  order  and  regula¬ 
tions  is  clearly  set  forth  in  said  paragraphs  of  the  Peti¬ 
tion  for  Review  and  in  the  following  discussion. 

PERCENTAGE  CONTRACTS 

The  nature,  purpose,  desirability,  and  importance  to  Pe¬ 
titioner  of  percentage  contracts  are  fully  set  forth  in  para¬ 
graph  VIIl  of  the  Petition  for  Review,  and  in  App.  27,  28, 
29,  30, 142  and  143. 

When  Order  No.  144  was  issued  Petitioner  was  serving 
approximately  361  towns  and  cities  in  the  States  of  Texas, 
Louisiana,  Mississippi,  Alabama  and  Florida  under  “per- 
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centage”  contracts,  which  provide  for  the  transportation 
and  sale  of  natural  gas  by  Petitioner  to  local  distributors 
for  resale  and  further  provide  that  for  gas  sold  by  local 
distributors  for  industrial  use  Petitioner  shall  receive  a 
certain  percentage  (e.g.  80%)  of  what  the  distributor  re¬ 
ceives  for  the  sale  of  such  gas,  but  not  less  than  a  specified 
minimum  per  M.  C.  F.  (e.g.  16^)  without  its  consent  (App. 
28,  29). 

The  percentage  contract  gives  a  distributing  company 
the  right  to  sell  gas  to  industrial  consumers  at  rates  which 
will  permit  the  distributor  to  compete  with  other  fuels  such 
as  coal  and  oil.  The  price  of  gas  will  accordingly  change 
and  fluctuate  with  the  market  price  of  the  other  fuels.  It 
is  necessary  in  the  public  interest  that  the  distributor  have 
a  flexible  rate  for  industrial  gas  because  the  profits  from 
the  sale  of  such  gas  to  large  consumers  makes  it  possible 
for  the  distributor  to  serve  domestic*  consumers  at  more 
favorable  rates  than  would  otherwise  be  possible.  If  the 
distributor  is  bound  by  an  inflexible  fixed  rate  for  larger 
consumers  he  cannot  compete  with  other  fuels  the  price 
of  which  is  regulated  only  by  supply  and  demand  in  an 
open  and  unregulated  market.  (App.  142,  143). 

Regulatory  authorities  in  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida  having  jurisdiction  over  the  local 
distribution  of  natural  gas  have  generally  approved  said 
percentage  contracts,  and  we  do  not  believe  as  a  general 
rule  that  they  can  be  eliminated  or  changed  without  the 
consent  of  such  regulatory  authorities.  For  instance,  on 
the  14th  of  November,  1933,  in  Gas  Utilities  Docket  No.  9, 
the  Railroad  Commission  of  Texas  issued  an  order  which 
is  presently  in  force  and  which  reads  in  part  as  follows : 

“2.  The  fair  and  reasonable  method  of  fixing  rea¬ 
sonable  compensation  to  the  pipe  line  and  to  the  dis¬ 
tribution  system  for  natural  gas  sold  by  such  distribu¬ 
tion  systems  to  industrial  consumers  is  a  division  of 
the  proceeds  from  the  sales  of  such  industrial  gas  to 
consumers  located  within  the  city  limits.  Under  ordi- 
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nary  circumstances,  the  fair  and  reasonable  division 
of  the  proceeds  of  snch  industrial  sales  is  85%  of  such 
proceeds  to  the  pipe  line  and  15%  of  such  proceeds  to 
the  distribution  system.  However,  a  fair  and  reason¬ 
able  division  may  vary,  depending  on  the  facts  shown 
to  exist  in  each  particular  case,  so  that  the  pipe  line 
shall  receive  from  80%  to  90%  of  such  proceeds,  and 
the  distribution  system  shall  receive  from  10%  to  20% 
of  such  proceeds.,,  (App.  29). 

Such  percentage  contracts  are  very  much  desired  by 
most  distributing  companies  served  by  Petitioner  because 
of  the  flexibility  which  they  allow  in  competing  with  other 
fuels  as  well  as  other  sources  of  natural  gas  supply.  (App. 
28). 

It  has  long  been  the  practice  of  Petitioner  where  in  the 
interest  of  good  business  and  sound  economics,  to  execute 
a  supplement  or  amendment  to  an  original  percentage  con¬ 
tract  giving  its  consent  to  such  lesser  than  the  minimum 
rate  as  might  be  acceptable  to  it. 

An  illustration  of  this  type  of  contract  is  the  contract 
between  Petitioner  and  Mobile  Gas  Service  Company  which 
is  dated  the  1st  day  of  January,  1936.  This  contract  has 
long  been  recognized  by  the  Commission  as  being  valid  and 
effective.  In  the  Commission’s  office  it  is  designated  as 
Petitioner’s  Bate  Schedule  No.  20,  Supplements  Nos.  1  to 
11,  inclusive,  together  with  various  Supplements  to  said 
Supplements. 

Operating  and  economic  conditions  have  necessitated  the 
amendment  or  supplementing  of  this  contract  twenty-eight 
times  since  1936,  and  in  each  instance  since  the  enactment 
of  the  Natural  Gas  Act  in  1938,  such  supplements  or  amend¬ 
ments  have  been  accepted  and  been  permitted  to  become 
effective  by  Respondent. 

An  excellent  illustration  of  the  vital  necessity  of  supple¬ 
menting  percentage  contracts  is  given  in  paragraph  VlLl 
of  the  Petition  for  Review,  which  states,  “Petitioner  shows 
at  this  moment  the  AJabama  Power  Company  desires  to 
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purchase  a  firm  supply  of  gas  from  Mobile  Gas  Service 
Company  (the  local  distributor),  for  use  as  fuel  in  its  elec¬ 
tric  generating  plant  in  or  near  the  City  of  Mobile,  Ala¬ 
bama.  In  order  to  permit  Mobile  Gas  Service  Company  to 
make  said  sale,  Petitioner  has  been  requested  to  and  is 
willing  and  anxious  to  waive  the  specified  minimum  pro¬ 
vided  in  said  contract  by  executing  an  appropriate  amend¬ 
ment  or  supplement  thereto.  But  this  is  prohibited  by  said 
Order  No.  144,  because  the  last  paragraph  of  Section  154.85 
of  said  rules  prohibits  any  change  or  amendment  except  by 
the  execution  of  a  form  of  service  agreement  contained  in 
the  Tariff.  Section  154.38  of  the  rules,  which  restricts  and 
limits  what  can  be  in  the  Tariff  (See  Section  154.34  through 
Section  154.41),  prohibits  percentage  contracts  because  the 
rate  therein  is  stated  on  a  percentage  basis  and  not  1 1  in 
cents  or  dollars  and  cents  per  unit.”  (See  paragraph  V1JLL, 
pages  13  and  14  of  Petition  for  Review). 

At  the  top  of  page  53  of  Respondent’s  brief  the  state¬ 
ment  is  made  “•  •  •  no  reason  appears  to  preclude  a  de¬ 
termination  of  the  price  per  unit  under  its  percentage 
arrangement  at  a  particular  given  moment.” 

App.  113  and  119  shows  that  had  Petitioner  been  per¬ 
mitted  to  do  so,  it  would  have  shown  this  very  fact  by  the 
witness,  Mr.  Frederick  C.  Beck. 

On  page  47  and  elsewhere  in  Respondent’s  brief,  it  is 
pointed  out  that  Section  154.85  of  the  Rules  permit  existing 
contracts  to  remain  in  effect  until  they  expire  or  are  super¬ 
seded.  What  is  not  pointed  out  is  the  last  paragraph  of 
said  Section  154.85  which  reads : 

“provided  further,  however,  that  agreements  in¬ 
tended  TO  EFFECT  A  CHANGE  OR  AMENDMENT  IN  SUCH  CON¬ 
TRACT  MAY  BE  MADE  ONLY  BY  THE  EXECUTION  OF  A  FORM 
OF  SERVICE  AGREEMENT  CONTAINED  IN  THE  TARIFF.” 

This  means  that  while  the  percentage  contract  described 
in  paragraph  VIII  of  the  Petition  for  Review  may  remain 
in  effect  until  its  expiration,  it  cannot  be  amended  or  sup- 
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plemented  except  by  the  execution  of  a  form  of  service 
agreement  contained  in  the  tariff.  Section  154.38(d),  which 
prescribes  what  may  or  may  not  be  in  the  tariff  and  service 
agreement,  prohibits  any  amendment  or  supplementation 
because  the  price  is  not  expressed  in  dollars  and  cents  per 
unit. 

At  this  point  we  quote  from  page  52  of  Respondent’s 
brief : 

“ Likewise,  it  (Petitioner)  admits  that  the  prohibition 
against  supplementation,  requiring  use  of  a  ‘super¬ 
seding  contract’  is  a  matter  of  ‘form’.”  (Referring  to 
Petitioner’s  original  brief,  page  26).  (Parenthetical 
insertions  ours). 

As  a  matter  of  fair  play  we  ask  this  Court  to  note  page 
26  of  Petitioner’s  original  brief,  and  see  if  the  above  quoted 
statement  can  in  any  fair  or  reasonable  way  be  justified. 

The  quoted  statement  is  misleading  and  untrue.  The 
right  to  supplement  a  percentage  contract  is  a  matter  of 
vital  substance  and  not  one  of  mere  form. 

Again  on  page  53  of  Respondent’s  brief  the  statement 
is  made:  “These  (percentage  contracts)  the  regulations 
leave  untouched,  as  even  Petitioner  admits.” 

To  the  contrary  as  stated  on  page  24  of  Petitioner’s  brief, 
“these  (existing  percentage)  contracts  cannot  function  and 
are  rendered  sterile  unless  they  are  amended  and  supple¬ 
mented  from  time  to  time  in  the  light  of  changing  condi¬ 
tions.” 

To  use  a  homely  illustration,  what  Respondent  has  at¬ 
tempted  to  do  to  percentage  contracts  is  comparable  to  tell¬ 
ing  a  farmer  that  he  can  keep  his  horse  but  cannot  feed  it 
any  more. 

As  has  been  stated  by  Petitioner  and  impliedly  admitted 
by  Respondent,  an  important  and  substantial  portion  of 
Petitioner’s  business  is  now  and  for  many  years  has  been 
carried  on  through  the  medium  of  percentage  contracts. 
Prior  to  adoption  of  Order  No.  144  the  Commission,  if  of 
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the  opinion  that  percentage  contracts  were  not  valid,  could 
have  upon  its  own  motion  at  any  time  held  a  hearing  to  de¬ 
termine  whether  any  one  or  more  of  said  percentage  con¬ 
tracts  (as  originally  filed,  newly  filed,  or  as  supplemented) 
were  in  any  aspect  unjust,  unreasonable,  unduly  discrimina¬ 
tory,  or  preferential,  and  therefore  unlawful,  and  conse¬ 
quent  to  such  hearing  could  have  condemned  said  contracts 
subject  to  the  right  of  judicial  review. 

No  such  hearing  has  been  held,  although  as  pointed  out 
elsewhere,  a  proper  proceeding  for  such  a  hearing  is  now 
pending  as  FPC  Docket  No.  6-1142.  Notwithstanding  the 
absence  of  a  hearing,  the  Respondent  now  reveals  in  its 
brief  that  it  considers  said  percentage  contracts  invalid. 
A  reading  of  pages  51  to  54  of  Respondent’s  brief,  under 
the  heading  “Percentage  Contract  Arrangements”  clearly 
demonstrates  this.  For  example,  Respondent’s  brief,  page 
52,  states:  “Its  (Petitioner’s)  percentage  arrangements 
do  not  constitute  a  ‘rate’  in  any  valid  sense.”  Again  on 
page  54,  it  is  stated:  “But  apart  from  the  unreasonable 
attributes  already  discussed,  the  device  is  a  ready  means 
for  uncontrolled  discrimination,  permitting  application  of 
a  ‘whatever-the-traffic-will  bear’  technique.”  (Emphasis 
supplied). 

Thus,  it  appears  that  without  a  hearing,  the  Respondent 
by  its  own  words  has  judged  percentage  contracts  to  be 
per  se  “unreasonable”,  and  by  condemning  them  as  a 
“ready  means  for  uncontrolled  discrimination”  has  in  ef¬ 
fect  judged  them  to  be  unduly  discriminatory  and  prefer¬ 
ential  Having  held  no  proper  hearing,  the  Respondent 
seeks  to  sustain  the  condemnation  by  pointing  to  the  limited 
period  of  grace  allowed  present  contracts  by  Order  No.  144 
— i.e.  that  period  elapsing  until  supplementation  becomes 
necessary  in  the  ordinary  and  normal  conduct  of  business. 

In  short,  the  argument  of  the  Respondent  proves  too 
much — that  it  seeks  to  kill  by  attrition  and  indirection  that 
which  it  has  condemned  without  a  hearing. 
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Up  until  the  effective  date  of  Order  No.  144,  December  1, 
1948  (App.  231),  Respondent  had  permitted  percentage  con¬ 
tracts  to  be  amended  and  supplemented  from  time  to  time 
since  the  passage  of  the  Natural  Gas  Act  in  1938.  Thus, 
for  approximately  eleven  years,  the  Commission  approved 
the  very  kind  of  contract  it  is  attempting  to  kill  with  the 
new  rules  promulgated  by  Order  No.  144. 

We  cannot  tell  from  the  argument  made  in  Respondent’s 
brief  to  the  effect  that  percentage  contracts  are  invalid  and 
illegal,  whether  they  will  be  permitted  to  remain  in  effect 
if  not  supplemented  under  Section  154.85.  In  any  event,  a 
percentage  contract  is  unworkable  unless  it  can  be  supple¬ 
mented  from  time  to  time  as  is  fully  shown  in  paragraphs 
VI  and  VIII  of  the  Petition  for  Review. 

With  respect  to  the  Commission’s  past  approval  of  per¬ 
centage  contracts  and  their  necessary  supplementation,  we 
can  do  no  better  than  quote  from  the  decision  of  this  Court 
in  the  case  of  Border  Pipe  Line  Co.  v.  Federal  Power  Com¬ 
mission,  171  F.  2d  149,  where  Justice  Prettyman,  speaking 
for  the  Court,  said : 

“The  eight  years  and  more  which  passed  between 
the  approval  of  the  Act  in  1938  and  the  first  assertion 
by  the  Commission  of  general  regulatory  power  over 
companies  engaged  in  foreign  commerce  but  not  other 
wise  subject  to  such  general  powers,  seems  to  indicate 
a  long-standing  administrative  view  contrary  to  the 
Commission’s  present  position.” 

The  long  recognition,  approval  and  acceptance  of  per¬ 
centage  contracts  by  the  Federal  Power  Commission  con¬ 
stitute  an  administrative  interpretation  of  the  Natural  Gas 
Act. 

In  American  Jurisprudence,  Vol.  50,  pp.  309  and  310,  the 
law  is  thus  stated : 

“It  has  been  said  that  the  best  construction  of  a 
statute  is  that  which  it  has  received  from  contemporary 
authority,  ‘Optima  est  legum  interpres  consuetudo.’ 
In  any  event,  if  there  is  ambiguity  in  the  language,  the 
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understanding  and  application  of  it  when  the  statute 
first  comes  into  operation,  sanctioned  by  long  acquies¬ 
cence  on  the  part  of  the  legislature  and  judicial  tri¬ 
bunals,  are  the  strongest  evidence  that  it  has  been 
rightly  explained  in  practice.  The  practical  construc¬ 
tion  given  a  statute  for  a  long  period  of  time  has  been 
considered  strong  evidence  of  the  meaning  of  the  law. 
Such  contemporaneous  or  practical  construction  is 
treated  by  the  courts  as  of  importance,  and  as  entitled 
to  great  weight,  respect,  and  persuasive  influence.  In¬ 
deed,  the  practical  construction  of  a  statute,  or  the 
meaning  publicly  given  it  by  contemporary  usage,  is 
usually  presumed  to  be  the  true  one.” 

The  United  States  Supreme  Court  in  the  case  of  United 
States  v.  American  Trucking  Associations,  310  U.  S.  534, 
said: 

“The  Commission  and  the  Wage  and  Hour  Division, 
as  we  have  said,  have  both  interpreted  Sec.  204(a)  as 
relating  solely  to  safety  of  operation.  In  any  case  such 
interpretations  are  entitled  to  great  weight.  This  is 
peculiarly  true  here  where  the  interpretations  involve 
‘contemporaneous  construction  of  a  statute  by  the  men 
charged  with  the  responsibility  of  setting  its  machinery 
in  motion,  of  making  the  parts  work  efficiently  and 
smoothly  while  they  are  yet  untried  and  new’.” 

Of  course  many  other  cases  could  be  cited  on  this  subject. 

Such  administrative  or  contemporaneous  construction  of 
the  Natural  Oas  Act  is  specifically  set  forth  in  paragraphs 
VT  and  VHI  of  the  Petition  for  Review. 

Section  154.38(d)  of  the  new  rules  freezes  and  thereby 
renders  sterile  percentage  contracts  as  hereinabove  pointed 
out.  It  is  by  said  rule  154.38(d)  that  for  the  first  time  after 
eleven  years  of  approving  administrative  construction,  Re¬ 
spondent  now  seeks  to  kill  and  prohibit  the  same  form  of 
contract  heretofore  found  to  be  legal. 

We  do  not  believe  that  the  distinguished  and  able  Coun¬ 
sel  for  Respondent  will  deny  that  the  new  rules  and  par¬ 
ticularly  rules  154.85  and  154.38(d)  prohibit  the  supple- 
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mentation  of  existing  percentage  contracts  and  the  making 
of  new  percentage  contracts. 

The  prohibition  against  supplementation  is  specifically 
admitted  on  pages  45  and  46  of  Respondent’s  brief  which 
states : 

“Thus  (after  referring  to  Rule  154.85)  the  former  con¬ 
fusing  practice  of  unlimited  supplementation  was  pro¬ 
hibited  *  #  (Parenthetical  insertion  ours) 

The  prohibition  of  new  or  future  percentage  contracts  is 
admitted  on  page  53  of  Respondent’s  brief  where  it  states: 

“By  denial  of  other  future  use  of  such  arrangements 
(percentage  contracts)  the  regulations  will  merely 
harmonize  the  form  of  Petitioner’s  rates  and  contracts 
in  the  future  with  the  requirements  and  policies  of  the 
Act  *  *  (Parenthetical  insertion  ours) 

And  now,  to  pin-point  the  adjudicatory  effect  of  Order 
No.  144,  we  point  out  that,  while  under  the  protection  of 
the  Stay  Order  herein  issued.  Petitioner  (since  the  effec¬ 
tive  date  of  said  Order  No.  144,  i.e.,  December  1st,  1948) 
has  been  able  to  enter  into  and  has  entered  into  percentage 
contracts  to  serve  fifteen  new  towns  and  cities  in  Louisiana 
and  Mississippi  and  is  currently  negotiating  one  with  the 
Town  of  Milton,  Florida. 

Four  of  these  towns  involved  certificate  applications  be¬ 
fore  Respondent  in  its  docket  numbers  0-1231,  G-1286, 
G-1291,  and  Respondent,  in  obedience  to  the  Stay  Order 
herein  issued,  permitted  the  percentage  contracts  in  said 
cases  to  become  effective. 

The  new  towns  thus  served  are : 

1.  Tylertown,  Mississippi 

2.  Castor,  Louisiana 

3.  Bienville,  Louisiana 

4.  Ridgeland,  Mississippi 

5.  Union,  Louisiana 

6.  Central,  Louisiana 
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7.  Convent,  Louisiana 

8.  Romeville,  Louisiana 

9.  Paradis,  Louisiana 

10.  Luling,  Louisiana 

11.  Des  Allemands,  Louisiana 

12.  Kentwood,  Louisiana 

13.  Roseland,  Louisiana 

14.  Prairieville,  Louisiana 

15.  Duplessis,  Louisiana 

16.  The  town  of  Milton,  Florida,  has  agreed  to  a 
percentage  contract  which  has  been  forwarded 
for  execution. 

Towns  number  1,  2,  3,  4  and  16  involve  interstate  com¬ 
merce,  and,  but  for  the  Stay  Order  herein  issued,  could  not 
be  served  under  percentage  contracts  on  account  of  rule 
154.38(d). 

If  Order  No.  144  is  upheld,  no  further  new  towns  can  be 
so  served  if  .Respondent  has  jurisdiction  on  account  of  in¬ 
terstate  commerce  being  involved.  THIS  RESPONDENT 
ADMITS.  (R.  B.  53) 

Surely  this  demonstrates  the  adjudicatory  effect  of  Or¬ 
der  No.  144. 


TAX  CLAUSE  CONTRACTS. 

Respondent  admits  (R.  B.  48,  50,  51)  that  tax  clauses  are 
prohibited  by  the  new  rules,  but  says  this  is  merely  follow¬ 
ing  out  Section  4(d)  of  the  Natural  Gas  Act 

Neither  Section  4(d)  of  the  Natural  Gas  Act,  nor  the  old 
regulations  of  Respondent  as  they  existed  prior  to  Decem¬ 
ber  1, 1948,  refer  to  tax  adjustment  clauses. 

Section  4(d)  of  the  Act  (App.  277),  except  with  Commis¬ 
sion  approval,  prohibits  a  change  in  “any  such  rate,  charge, 
or  classification,  or  service.”  It  is  only  Section  154.38(d) 
of  the  new  rules  that  reads  into  said  Section  4(d)  of  the 
Natural  Gas  Act  anything  about  tax  adjustment  clauses. 
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(The  relevant  parts  of  both  the  new  and  old  rules  appear  on 
page  5  of  Respondents  Memorandum  in  Support  of  Objec¬ 
tions  to  Motion  for  Stay  Order). 

When  a  tax  adjustment  clause  comes  into  play  as  illus¬ 
trated  in  paragraph  VII  of  the  Petition  for  Review,  there 
is  no  change  in  any  rate  or  charge  because  any  such  tax 
collected  by  petitioner  is  not  retained  by  it. 

A  rate  is  nothing  but  a  formula  which  applied  to  oper¬ 
ating  results  produces  the  amount  of  dollars  due. 

The  passing  on  of  a  new  tax  either  in  whole  or  in  part 
certainly  does  not  enrich  the  seller,  because  any  amount 
of  new  tax  paid  by  the  purchaser  is  not  kept  by  the  seller 
but  is  passed  on  to  the  taxing  authority,  and  therefore  no 
change  in  rate  occurs. 

As  stated  in  footnote  No.  58  at  the  bottom  of  page  44  of 
Respondent’s  brief,  and  also  on  page  52  thereof,  a  rate  is 
the  *  *  price  as  measured  by  a  specified  unit  or  the 
net  amount  received  from  the  purchaser  and  retained  by 
the  seller (Emphasis  supplied). 

As  stated  in  paragraph  VII  of  the  Petition  for  Review 
(page  11) : 

“Petitioner  shows  that  said  tax  clause  contracts  are 
fair,  just  and  equitable  and  are  so  recognized  by  regu¬ 
latory  authorities  in  the  states  in  which  Petitioner 
operates,  namely,  Texas,  Louisiana,  Mississippi,  Ala¬ 
bama,  and  Florida.” 

As  pointed  out  in  our  original  brief,  the  Commission  has 
no  authority  to  change  or  modify  any  rate,  charge,  or  con¬ 
tract  unless  after  a  hearing  under  Section  5(a)  of  the  Act 
it  shall  find  that  the  rate  or  contract  in  question  is : 

(a)  unjust, 

(b)  unreasonable, 

(c)  unduly  discriminatory,  or 

(d)  preferential. 

Now  referring  to  the  specific  facts  about  the  particular 
tax  clause  contract  set  forth  in  Paragraph  VU  of  the  Peti- 
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tion  for  Review,  wherein  does  any  part  thereof  appear  un¬ 
just,  unreasonable,  unduly  discriminatory,  or  preferential? 

This  is  a  contract  that  is  condemned  without  a  hearing 
by  the  new  rules  and  particularly  Section  154.38(d)  thereof, 
and  the  loss  to  Petitioner  is  $15,000.00  per  year. 

It  is  only  Respondent’s  interpretation  of  Section  4(d) 
of  the  Natural  Gas  Act  by  the  use  of  Rule  154.38(d)  that 
writes  into  it  tax  adjustment  clauses.  As  was  so  well  stated 
by  this  Court  in  Border  Pipe  Line  v.  Federal  Power  Com¬ 
mission,  171  F.  (2d)  149: 

“If  an  administrative  agency  thinks  that  the  real 
intent  and  purpose  of  a  statute  is  broader  than  or  dif¬ 
ferent  from  its  terms,  it  need  only  ask  Congress  for 
an  enlargement  or  clarification.” 

Except  for  Section  154.38(d)  of  the  new  rules,  there  is  no 
prohibition  of  a  tax  clause  and  we  believe  it  would  be  im¬ 
possible  for  the  Commission  to  lawfully  find  after  a  proper 
hearing  that  such  a  clause  is  unjust  or  unreasonable.  Cer¬ 
tainly  the  mere  pronouncement  of  illegality  by  the  Com¬ 
mission  without  a  hearing  is  nothing  but  a  nullity. 

TRANSPORTATION  CONTRACTS. 

Respondent  says  that  it  is  not  sure  of  Petitioner’s  posi¬ 
tion  with  respect  to  transportation  contracts.  Petitioner 
is  entirely  content  to  stand  upon  the  explanation  given  in 
paragraph  IX  of  the  Petition  for  Review. 

In  this  particular  case,  a  transportation  contract  between 
Petitioner  and  Tennessee  Gas  Transmission  Company  was 
approved  by  Respondent  in  its  Docket  No.  G-622,  and  also 
in  Docket  No.  G-621.  Now,  this  contract  under  Section 
154.85  of  the  Rules  is  permitted  to  remain  in  effect  until 
its  expiration.  However,  if  any  practical  reason  for  sup¬ 
plementation  should  arise  such  as  need  for  a  change  in 
operating  pressure,  a  change  in  delivery  points,  etc.,  which 
would  require  an  amendment  to  the  contract,  such  amend¬ 
ment  would  be  prohibited  by  154.38(d)  unless  an  exemption 
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was  obtained  under  154.52.  In  other  words,  Respondent 
has,  as  a  practical  matter,  condemned  the  very  type  of  con¬ 
tract  which  it  has  previously  approved  for  many  years, 
and  has  prohibited  any  amendment  thereof  unless  reasons 
satisfactory  to  Respondent  can  be  shown  therefor. 

Section  154.38(d)  as  we  read  it,  prohibits  transportation 
contracts  as  described  in  paragraph  IX  of  the  Petition  for 
Review,  because  the  consideration  to  be  paid  depends  upon 
the  amount  of  pipe  line  capacity  made  available  to  the  cus¬ 
tomer,  and  the  charge  cannot  be  expressed  in  dollars  and 
cents  per  unit  because  the  rate  per  unit  will  obviously  de¬ 
pend  upon  and  vary  with  the  volume  of  gas  transported. 

Counsel  for  Respondent  say  at  the  bottom  of  page  54  of 
Respondent’s  brief,  “If  Petitioner  fears  that  the  latter  sort 
of  ‘unit’  (pipe  line  capacity)  is  not  encompassed  by  Sec¬ 
tion  154.38(d)  its  concern  is  groundless.”  (Parenthetical 
insertion  ours).  That  is  to  say,  that  a  transportation  con¬ 
tract  needs  no  special  treatment  or  exemption. 

There  is  apparently  something  wrong  with  Counsel’s 
statement  because  Section  154.52  of  the  new  rules  (App. 
243)  says: 

“Section  154.52.  Exception  to  Form  and  Composi¬ 
tion  of  Tariff.  Upon  application  and  for  good  cause 
shown,  the  Commission  may  permit  special  rate  sched¬ 
ules  to  be  filed  in  the  form  of  an  agreement  in  the  case 
of  special  operating  arrangements  such  as  for  ex¬ 
change  or  transportation  of  natural  gas ;  or  for  the  sale 
of  gas  at  charges  computed  on  a  cost-formula  basis, 
which  charges  need  not  be  stated  in  cents  or  in  dollars 
and  cents  per  unit.”  (Emphasis  ours). 

In  effect  Respondent’s  counsel  say  that  a  transportation 
contract  such  as  is  referred  to  in  Paragraph  IX  of  the 
Petition  for  Review  is  protected  by  Section  154.38(d)  of 
the  new  rules,  whereas  Section  154.52  of  the  new  rules  says 
the  Commission  may  permit  or  refuse  to  permit  such  a 
transportation  arrangement  to  become  effective.  Thus 
respondent  either  ignores  or  contradicts  its  own  rules. 
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PETITIONER  IS  A  “PARTY  AGGRIEVED.” 

That  Petitioner  is  a  “party  aggrieved”  by  the  Com¬ 
mission^  order  is  not  open  to  serious  challenge.  We  have 
set  forth  at  length  the  aspects  in  which  the  challenged  ac¬ 
tion  by  the  Commission  adversely  affects  Petitioner’s  exist¬ 
ing  contractual  relations  and  the  immediacy  of  such  impact. 
The  proscription  of  contracts  containing  tax  provisions, 
transportation  contracts  and  percentage  contracts  has  been 
commented  upon  at  length  and  the  inability  of  Petitioner 
consequent  upon  the  Commission’s  action  to  proceed  in  the 
proper  functioning  of  its  effective  contracts  filed  as  re¬ 
quired  by  the  Natural  Gas  Act  and  the  rules  and  regula¬ 
tions  promulgated  thereunder  as  they  existed  prior  to  the 
entry  of  the  Commission’s  Order  No.  144,  leave  no  doubt 
that  Petitioner  is  a  party  aggrieved  within  the  meaning  of 
that  term  in  Section  19(b)  of  the  Natural  Gas  Act.1  If  the 
Commission’s  action  had  merely  imposed  restraints  upon 
the  action  of  the  Petitioner  otherwise  not  unlawful  under 
the  Act,  the  Petitioner  would  have  been  an  aggrieved  per¬ 
son;  a  fortiori  when  the  challenged  order  not  only  pro¬ 
scribes  future  action  but  also  destroys  existing  contractual 
rights  and  relationships. 

In  Columbia  Broadcasting  System  v.  United  States,  316 
TJ.  S.  407,  62  S.  Ct.  1194,  where  the  impact  of  F.  C.  C.  action 
was  indirect  rather  than  direct  as  in  the  instant  case  upon 
the  contractual  rights  and  business  relationships  of  Peti¬ 
tioner,  the  court  sustained  the  right  of  review  and  stated : 

“Appellant’s  standing  to  maintain  the  present  suit 
in  equity  is  unaffected  by  the  fact  that  the  regulations 
are  not  directed  to  appellant  and  do  not  in  terms  com¬ 
pel  action  by  it  or  impose  penalties  upon  it  because  of 
its  action  or  failure  to  act.  It  is  enough  that,  by  set¬ 
ting  the  controlling  standards  for  the  Commission’s 
action,  the  regulations  purport  to  operate  to  alter  and 
affect  adversely  appellant’s  contractual  rights  and 
business  relations  with  station  owners  whose  applica- 
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tions  for  licenses  the  regulations  will  cause  to  be  re¬ 
jected  and  whose  licenses  the  regulations  may  cause  to 
be  revoked.  Chicago  Junction  Case,  264  U.  S.  258, 
266-268,  44  S.  Ct.  317,  320,  68  L.  Ed.  667;  Western  Pa¬ 
cific  C-  R.  Co.  v.  Southern  Pac.  Co.  supra;  Claiborne- 
Annapolis  Ferry  Co.  v.  United  States,  supra;  com¬ 
pare,  in  the  case  of  an  attack  upon  the  validity  of  a 
statute,  Truax  v.  Raich,  239  U.  S.  33,  38,  39,  36  S.  Ct. 
7,  9,  60  L.  Ed.  131,  L.  R.  A.  1916D,  545,  Ann.  Cas. 
1917B,  283 ;  Pierce  v.  Society  of  Sisters,  268  U.  S.  510, 
45  S.  Ct.  571,  69  L.  Ed.  1070,  39  A.  L.  R.  468.” 

See  also  Philadelphia  Company  v.  SEC,  164  Fed.  (2d) 
889,  cert.  den.  333  U.  S.  828,  68  Sup.  Ct.  452. 

THE  ACTION  OF  THE  COMMISSION  IS 
REVIEWABLE. 

That  Petitioner  is  an  aggrieved  party  appears  clear.  It 
is  equally  clear  that  the  Commission’s  action  is  a  review- 
able  order.  It  is  urged  that  the  Commission’s  action  is 
not  “an  order”  but  merely  the  promulgation  of  a  “rule” 
under  Sections  4  and  16  of  the  Act ;  that  the  challenged  ac¬ 
tion  is  an  interlocutory  step  in  the  regulatory  process  lack¬ 
ing  administrative  finality ;  and  that  the  order  of  the  Com¬ 
mission  is  not  a  final  order  and  not  judicially  reviewable 
because  it  will  affect  Petitioner’s  rights  adversely  only  on 
the  contingency  of  future  administrative  action.  We  sub¬ 
mit  none  of  these  objections  to  judicial  reviewability  of  the 
challenged  action  is  well  taken. 

Proper  procedural  requirements  or  judicial  review  of 
such  procedures  and  orders  resulting  therefrom  or  the 
proper  exercise  of  powers  within  the  limits  of  statutory 
grant  and  constitutional  limitations  cannot  be  avoided  by 
convenient  labels  such  as  “rule  making”.  It  is  well  settled 
that  substance  and  not  form  is  the  decisive  criterion.  In 
Columbia  Broadcasting  System  v.  United  States,  supra,  the 
Federal  Communications  Commission  invoking  its  rule 
making  powers  issued  regulations  providing  that  no  license 
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shall  be  granted  to  broadcasting  stations  having  specified 
relationships  with  a  network  organization.  Plaintiff,  a 
national  network,  brought  suit  in  the  Federal  District 
Court  to  enjoin  enforcement  of  the  order  as  invalid.  The 
following  day  the  F.  C.  C.  adopted  a  minute  allowing  any 
licensee  without  prejudice  to  itself  if  successful  to  contest 
the  validity  of  the  regulation  or  the  reasonableness  of  the 
application  to  the  licensee  by  having  its  license  set  for  im¬ 
mediate  hearing  but  extended  until  final  determination. 
From  a  decree  dismissing  the  bill  for  want  of  jurisdiction, 
the  plaintiff  appealed  directly  to  the  Supreme  Court.  The 
Supreme  Court  reversed  and  held  that  although  the  F.  C.  C. 
had  acted  in  *  ‘the  avowed  exercise  of  its  rule  making 
power”,  nevertheless  the  regulations  had  the  practical  ef¬ 
fect  of  nullifying  all  existing  contracts  through  the  threat 
of  refusal  to  renew  and  possibility  of  cancellation  of 
licenses  of  stations  holding  such  contracts.  The  court  held 
that  the  Commission’s  action  was  an  “order”  under  Sec¬ 
tion  402(a)  of  the  Federal  Communications  Act,  making 
such  “orders”  reviewable  under  the  Urgent  Deficiencies 
Act.1  The  court  said : 

“The  particular  label  placed  upon  it  by  the  Commis¬ 
sion  is  not  necessarily  conclusive,  for  it  is  the  sub¬ 
stance  of  what  the  Commission  has  purported  to  do 
and  has  done  which  is  decisive.  Powell  v.  United 
States,  300  U.  S.  276,  284,  285,  57  S.  Ct.  470,  474,  475, 
81  L.  Ed.  643;  A.  F.  of  L.  v.  Labor  Board,  308  U.  S. 
401, 408,  60  S.  Ct.  300,  303,  84  L.  Ed.  347.” 

1  Additionally  we  point  out  that  in  Philadelphia  Company  v.  SEC,  supra, 
this  Court  denied  the  motion  of  the  SEC  to  dismiss  an  appeal  from  Commis¬ 
sion’s  action  purported  to  have  been  taken  under  its  rule-making  powers  and 
held  that  such  action  was  a  reviewable  order.  This  Court  relied  on  the  Colum¬ 
bia  case,  supra,  and  it  is  fair  to  assume  that  such  reliance  indicated  that  the  type 
of  agency  action  including  rules  and  regulations  reviewable  under  the  Urgent 
Deficiencies  Act  is  also  subject  to  review  under  the  provisions  of  Section  24(a) 
of  the  Public  Utility  Holding  Company  Act  of  1935.  Section  19(b)  of  the 
Natural  Gas  Act  is  almost  identical  with  the  provisions  of  Section  24(a)  of 
the  Holding  Company  Act.  Thus  it  would  appear  that  any  distinction  between 
orders  appealable  under  the  Urgent  Deficiencies  Act  and  Section  19(b)  of  the 
Natural  Gas  Act  has  been  obliterated  and  further,  since  agency  action  by 
regulation  has  been  reviewed  under  the  Urgent  Deficiencies  Act,  the  challenged 
order  in  the  instant  case  is  judicially  reviewable. 
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And  the  Court  further  said : 

“The  regulations  are  the  effective  implement  by 
which  the  injury  complained  of  is  wrought,  and  hence 
must  be  the  object  of  the  attack.  It  is  because  they  are 
an  exercise  of  the  rule-making  power,  and  because  they 
presently  determine  rights  on  the  basis  of  which  the 
Commission  is  required  to  withhold  licenses  and  au¬ 
thorized  to  cancel  them,  that  there  is  an  order  within 
the  meaning  of  Section  402(a)  and  the  Urgent  Defici¬ 
encies  Act.” 

In  the  instant  case,  purporting  to  exercise  rule  making 
power,  the  Commission  adopted  rules  and  regulations 
whose  operation  is  not  made  subject  to  the  contingency  of 
future  administrative  action.  The  impact  of  the  rules  is 
immediate  and  final  upon  existing  and  future  contracts  and 
business  relationships  of  Petitioner  and  determine,  pre¬ 
scribe  and  control  the  Commission’s  conduct  in  advance  of 
future  administrative  action. 

The  Court  in  the  Columbia  Broadcasting  Company  case, 
supra ,  said: 

“The  ultimate  test  of  reviewability  is  not  to  be 
found  in  an  overrefined  technique,  but  in  the  need  of 
the  review  to  protect  from  the  irreparable  injury 
threatened  in  the  exceptional  case  by  administrative 
rulings  which  attach  legal  consequences  to  action 
taken  in  advance  of  other  hearings  and  adjudications 
that  may  follow,  the  results  of  which  the  regulations 
purport  to  control.” 

In  the  instant  case  we  have  much  more.  Existing  con¬ 
tracts  and  business  relationships  are  immediately  im¬ 
paired  and  a  well  defined  program  for  destruction  and 
proscription  of  such  contracts  is  made  effective  by  ex-parte 
Commission  action  which  not  only  was  in  excess  of  its  dele¬ 
gated  statutory  authority,  but  also  in  complete  disregard 
of  the  elementary  rudiments  of  justice  and  fair  play  and 
the  minimal  requirements  of  due  process.  (Petitioner’s 
original  brief,  31-37,  incl.). 
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The  contested  action  is  not  a  mere  abstract  declaration 
or  a  policy  announcement  regarding  the  Petitioner’s  con¬ 
tractual  rights  and  business  relationships  nor  is  it  a  step 
in  an  incomplete  process  of  administrative  adjudication. 
On  the  contrary,  the  challenged  order  determines  or  affects 
existing  contractual  relationships  and  directs  immediate 
obedience  implemented  by  statutory  penalties.  We  are 
dealing  with  an  administrative  order  which  seriously 
affects  property  rights  and  does  so  by  way  of  fiat  rather 
than  adjudication. 

A  fundamental  difficulty  with  the  Commission’s  position 
is  that  the  challenged  rules  are  not  declarations  of  policy 
but  their  impact  is  immediate  and  final  upon  existing  and 
future  conduct  and  business  relationships  of  Petitioner 
and  determine  and  prescribe  and  control  the  Commission’s 
conduct  in  advance  of  future  administrative  action.  To 
say  otherwise  would  be  to  pay  homage  to  form  rather  than 
substance.  Since  the  rules  are  categorical  the  Commission 
is  committed  definitely  to  a  uniform  conduct  governing  its 
future  action  pursuant  to  Sections  4  and  5  of  the  Act.  The 
remarks  of  Judge  Bright  in  his  dissent  in  the  Columbia 
Broadcasting  System  v.  TJ.  S.,  44  Fed.  Sup.  688,  695,  696, 
are  particularly  pertinent: 

“It  is  suggested  that  the  plaintiff  must  wait  until 
the  Commission  has  ruled  upon  the  application  of  a 
broadcasting  station  for  a  renewal  of  its  license.  Can 
it  be  said  that  the  Commission  will  change  its  rules, 
in  view  of  the  positive  statement  it  has  already  made 
with  reference  thereto  and  above  quoted?  Must  these 
networks  await  the  idle  ceremony  of  a  denial  of  a 
license  before  any  relief  can  be  sought  when  it  is  per¬ 
fectly  obvious  that  no  relief  will  be  given?  And  what 
relief  could  they  get  if  they  did  wait?  The  networks 
are  not  to  be  licensed,  only  the  individual  stations  who 
make  application.  But  it  is  said  that  the  networks 
could  intervene  and  be  heard.  All  that  might  be  said 
or  urged  in  their  behalf  has  doubtless  been  communi¬ 
cated  to  the  Commission  in  the  three  years  between 
March  18,  1938  and  May  2,  1941,  when  the  investiga- 
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tion  was  going  on.  Must  they  march  up  the  hill  and 
down  again,  with  the  probability  of  being  met  with  the 
statement  that  the  Commission  has  given  the  matter 
due  consideration  and  has  done  what  it  intends  to 
abide  by,  as  it  has  definitely  said  in  its  report?” 

DISCUSSION  OF  NINE  CASES  CITED  BY 
RESPONDENT. 

In  the  beginning  of  this  brief  reference  was  made  to 
nine  cases  cited  in  Respondent’s  brief  on  pages  12,  13  and 
14  thereof  as  supporting  the  propositions  hereinafter 
set  out.: 

“No  hearing  w’as  held  or  required  by  either  statute.” 
(Referring  to  the  Natural  Gas  Act  and  the  Admin¬ 
istrative  Procedure  Act). 

In  support  thereof  the  statement  is  made,  “Since  the 
regulations  are  rules  of  general  applicability,  there  was  no 
constitutional  necessity  for  a  hearing.” 

(1)  Bi-Metallic  Investment  Company  v.  Stale  Board 
of  Equalization,  239  U.  S.  441,  445 ; 

(2)  Bowles  v.  Willingham,  321  U.  S.  503,  519-520. 

The  further  statement  is  made,  “Nor  was  any  particular 
form  of  procedure  required  under  the  Constitution.” 

(3)  National  Labor  Relations  Board  v.  McKay  Radio 
&  Telegraph  Co.,  304  TJ.  S.  333,  351. 

The  above  citations  are  the  first  three  of  the  nine 
referred  to. 

Let  us  briefly  demonstrate  that  no  one  of  these  three 
cases  support  the  proposition  for  which  it  is  cited. 

Case  No.  1. 

The  Bi-Metallic  Investment  Company  case  involved  a 
suit  to  enjoin  the  State  Board  of  Equalization  and  the 
Colorado  Tax  Commission  from  putting  in  force,  and  the 
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defendant  Pitcher,  as  Assessor  of  Denver,  from  obeying, 
an  order  of  the  boards,  increasing  the  valuation  of  all  tax¬ 
able  property  in  Denver  forty  per  cent. 

The  order  involving  State  law  was  sustained  by  the 
Supreme  Court  of  Colorado  and  the  suit  ordered  dismissed. 

The  U.  S.  Supreme  Court  assumed  that  the  meeting  of 
the  Tax  Commission  was  fixed  by  State  law  and  that  the 
property  owner  had  his  opportunity  to  protest  and  appeal 
as  usual  under  our  system  of  taxation. 

The  Court  said:  “In  considering  this  case  in  this  court 
we  must  assume  that  the  proper  state  machinery  has  been 
used  •  •  V’ 

It  is  obvious  that  the  taxpayer  did  not  pursue  his  remedy 
under  State  law.  The  taxpayer  asked  for  an  injunction 
because  it  was  given  no  opportunity  to  be  heard.  The 
State  law  prescribed  the  manner  in  which  assessments 
could  be  raised  and  the  State  Supreme  Court  having 
upheld  the  application  of  the  State  law,  the  United  States 
Supreme  Court  declined  to  interfere  therewith. 

It  is  specifically  cited  as  supporting  the  statement, 
“Since  the  regulations  are  rules  of  general  applicability 
there  was  no  constitutional  necessity  for  the  hearing.’ ’  The 
case  does  not  support  that  proposition. 

Case  No.  2. 

The  second  case  above  cited  is  the  Bowles  case.  This  case 
was  decided  on  March  27, 1944,  and  involved  the  particular 
provisions  of  the  Emergency  Price  Control  Act  of  (Janu¬ 
ary  30)  1942  (56  Stat.  23,  c.  26,  50  USC  Appx  (Supp.  II) 
§  901,  11  FCA  title  50,  Appx  25,  §  1). 

The  suit  was  filed  in  a  Georgia  court  to  restrain  the 
issuance  of  certain  rent  orders  under  said  Act.  The  Court 
held  that  the  particular  provisions  of  said  Act  governed 
and  said  in  part : 

“  *  •  *  Congress  has  here  specified  the  basic  con¬ 
clusions  of  fact  upon  the  ascertainment  of  which  by 
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the  administrator  its  statutory  command  is  to  become 
effective.” 

The  Act  in  question  gave  the  Emergency  Court  of 
Appeals  and  the  United  States  Supreme  Court  upon  re¬ 
view  exclusive  jurisdiction  to  determine  the  validity  of 
any  regulation  or  order  issued  under  the  Act. 

This  case  in  no  wise  supports  the  proposition  for  which 
it  was  cited. 


Case  No.  3. 

National  Labor  Relations  Board  v.  McKay  Radio  <&  Tel¬ 
egraph  Co. — This  case  was  decided  on  March  16,  1938,  and 
involved  a  labor  dispute  and  particular  provisions  of  the 
National  Labor  Relations  Act,  29  U.  S.  C.  A.,  Section  151. 
The  Court  said:  “The  affirmative  relief  ordered  by  the 
Board  was  within  its  powers  and  its  order  was  not  arbi¬ 
trary  or  capricious.’ ’ 

In  this  case  respondent  asserted  that  the  failure  of  the 
Board  to  follow  its  usual  practice  of  the  submission  of  a 
tentative  report  by  the  trial  examiner  and  a  hearing  on 
exceptions  to  that  report  deprived  the  respondent  of 
opportunity  to  call  to  the  Board’s  attention  the  alleged 
fatal  variance  between  the  allegations  of  the  complaint  and 
the  Board’s  findings. 

The  Court  further  said  with  reference  to  the  situation 
presented : 

“The  Fifth  Amendment  guarantees  no  particular 
form  of  procedure;  it  protects  substantial  rights.” 

It  is  perfectly  obvious  that  this  statement  is  true  and 
that  it  is  the  Congress  which  specifies  the  particular  form 
of  procedure  to  be  followed.  We  submit  that  for  this  case 
to  be  cited  in  support  of  the  proposition  that  the  Federal 
Power  Commission  is  not  required  to  use  any  particular 
form  of  procedure  is  absurd. 
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This  case  was  decided  on  May  16,  1938,  before  the  pas¬ 
sage  of  the  Natural  Gas  Act  of  June  21,  1938,  and  long 
before  the  passage  of  the  Administrative  Procedure  Act 
of  June  11,  1946.  This  National  Labor  Relations  Board 
case  has  no  relevance  or  value  with  respect  to  the  issues 
presented  in  the  instant  case. 

Case  No.  4. 

The  case  of  Federal  Power  Commission  v.  Pacific  Light 
d  Power  Co.,  307  U.  S.  156,  159,  is  cited  in’  support  of  the 
proposition  that  “This  Court  has  no  jurisdiction  unless 
under  Section  19(b)  of  the  Natural  Gas  Act,  which  con¬ 
tains  the  distinctive  formulation  of  the  conditions  under 
which  resort  to  the  courts  may  be  made.” 

In  this  case  the  Pacific  Power  &  Light  Company  and  the 
Inland  and  Pacific  companies  filed  a  joint  application  with 
the  Federal  Power  Commission  for  approval  of  a  proposed 
transfer  of  all  assets  of  Inland  to  Pacific  and  of  the  termi¬ 
nation  of  Inland’s  existence. 

The  Commission  denied  the  application. 

The  applicants  filed  a  petition  to  review  under  Section 
313(b)  of  the  Federal  Power  Act.  The  Power  Commission 
sought  to  escape  review  by  contending  that  the  Court  was 
without  jurisdiction  under  said  section  of  the  Federal 
Power  Act,  since  the  order  sought  to  be  set  aside  was 
negative  in  character.  The  denial  of  the  Commission’s 
motion  to  dismiss  brought  the  case  to  the  United  States 
Supreme  Court. 

The  Supreme  Court  pointed  out  that  the  matter  of  the 
review  of  “negative  orders”  under  the  Emergency  Defi¬ 
ciencies  Act  had  been  considered  by  the  Court  in  the  case 
of  Rochester  Telephone  Corporation  v.  United  States,  307 
U.  S.  125,  and  then  pointed  out  that  the  Power  Act  “con¬ 
tains  a  distinctive  formulation  of  the  conditions  under 
which  resort  to  courts  may  be  made,  and  Congress  de¬ 
termines  the  scope  of  jurisdiction  of  the  lower  Federal 
courts.” 
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The  Court  then  proceeded  to  hold  that  the  action  of  the 
Federal  Power  Commission  was  an  “order”  and  that  the 
petitioners  were  “aggrieved”,  and  said: 

“Thus  the  statutory  scheme  of  the  Power  Act  only 
reinforces  the  analysis  made  in  the  Rochester  Tele¬ 
phone  Corporation  case.” 

With  respect  to  the  efforts  of  the  Commission  to  escape 
a  court  review,  Justice  Frankfurter  said: 

“And  so  it  is  claimed  that  any  action  of  a  court  in 
setting  aside  the  order  of  the  Commission  would  be  an 
empty  gesture,  since  without  permission  a  transfer 
would  be  unlawful.  But  this  proves  too  much.” 

It  is  our  view  that  the  spirit  and  sense  in  which  a  quota¬ 
tion  is  made  from  this  case  on  page  12  of  Respondent’s 
brief  is  misleading  and  out  of  context. 

Of  course,  Section  19(b)  of  the  Natural  Gas  Act  does 
prescribe  the  requirements  for  a  court  review  thereunder. 

The  situation  presented  in  the  present  case  is,  with  re¬ 
spect  to  the  particular  matter  under  consideration,  very 
similar  to  the  case  of  Philadelphia  Company  v.  Securities 
&  Exchange  Commission,  164  F.  (2d)  889,  decided  by  this 
court  on  October  8,  1947  (writ  of  certiorari  denied  Febru¬ 
ary  2,  1948.  See  68  S.  Ct.  452). 

The  factual  situation  in  that  case  is  concisely  set  forth 
on  page  893  of  the  opinion,  reading  as  follows : 

“The  Commission  first  published,  on  November  25, 
1946,  as  Holding  Company  Release  No.  7011,  ‘Notice 
of  Proposed  Rule  Amending  Rule  U-49(c)  Under  the 
Public  Utility  Holding  Company  Act  of  1935.’  This 
notice  granted  leave  to  file  ‘data,  views  and  comments.’ 
Philadelphia  timely  requested  a  hearing  on  the  pro¬ 
posed  amendment  so  conducted  as  to  apprize  all  par¬ 
ties  of  the  facts  upon  which  a  decision  to  adopt  the 
proposed  amendment  to  Rule  U-49  might  be  predi¬ 
cated  and  as  to  permit  cross-examination  of  witnesses, 
introduction  of  rebuttal  evidence  by  any  interested 
party,  as  to  apprize  each  party  of  the  data,  views,  com- 
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ments  and  evidence  of  the  other  parties,  and  as  to 
afford  a  stenographic  record  of  the  evidence  in  support 
of  and  in  opposition  to  the  proposed  amendment.  This 
request  was  denied  by  the  Commission.  The  latter, 
after  permitting  Philadelphia  to  make  oral  argument, 
adopted  on  February  28, 1947,  the  amendment  to  Rule 
U-49(c),  the  lawfulness  of  which  Philadelphia  by  virtue 
of  the  petition  in  the  instant  proceeding,  seeks  to  re¬ 
view.” 


On  page  900  of  the  opinion  the  Court  said : 

“But  not  even  the  fact  that  the  action  of  an  adminis¬ 
trative  agency  is  phrased  to  apply  generally,  or  may 
indeed  have  general  application,  is  necessarily  conclu¬ 
sive  that  its  action  is  not  subject  to  review  as  an  *  order ’ 
under  the  Urgent  Deficiencies  Act  as  extended  by  the 
Communications  Act,  or  under  Section  24(a)  of  the 
Holding  Company  Act.  If  in  its  impact  a  1  rule  or  reg¬ 
ulation’  applies  specifically  and  affects  or  determines 
the  rights  of  a  particular  person  or  corporation,  then 
the  action  of  the  agency  in  promulgating  it  is  review- 
able  even  though  the  ‘rule  or  regulation’  is  not  directed 
in  terms  to  any  particular  person  or  corporation.  This 
is  evidenced  by  the  ruling  of  the  Supreme  Court  in  the 
Columbia  System  case  just  cited.  There  the  Federal 
Communications  Commission  by  an  *  order’  promul¬ 
gated  regulations  purporting  to  require  the  Commis¬ 
sion  to  refuse  to  grant  a  license  to  any  broadcasting 
station  which  entered  into  chain  broadcasting  contracts 
with  any  broadcasting  network  organization.  The 
Commission  had  acted,  as  the  Court  said  in  its  opinion, 
1  in  the  avowed  exercise  of  its  rule-making  power.’  ” 

We  believe  that  the  discussion  of  the  Philadelphia  case 
above  and  the  analysis  which  we  have  made  of  the  Pacific 
Power  &  Light  Company  case,  supra,  effectively  show  that 
the  Pacific  Power  &  Light  Company  case,  which  is  cited 
on  pages  12,  13,  16,  27  and  33  of  Respondent’s  brief  does 
not  fairly  support  the  propositions  for  which  it  is  cited. 
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Case  No.  5. 

On  page  12  of  Respondent’s  brief  the  case  of  Carolina 
Aluminum  Co.  v.  Federal  Power  Commission,  97  F.  (2d) 
435,  436  (C.  A.  4)  is  cited  in  support  of  the  proposition  that 
Section  19(b)  of  the  Natural  Gas  Act  requires  “the  certifi¬ 
cation  and  filing  with  the  court  of  the  ‘transcript  of  the 
record’  on  which  the  ‘order’  was  entered.  Unlike  a  legis¬ 
lative  rule,  the  contemplated  ‘order’  is  more  ‘analogous  to 
the  judgment  of  a  court.’  ” 

In  this  case  the  Federal  Power  Commission,  after  hear¬ 
ing,  found  that  the  navigable  portion  of  the  Pee  Dee  River 
would  be  affected  by  the  proposed  construction.  Quoting 
from  page  436  of  the  opinion,  “no  order  was  entered,  how¬ 
ever,  requiring  petitioner  to  take  or  refrain  from  taking 
any  action  whatsoever  or  granting  or  denying  any  form  of 
relief .” 

The  Court  further  said: 

“The  finding  in  the  case  at  bar  *  *  *  embodies  no 
decision  which  is  capable  of  being  enforced  by  any¬ 
one.” 

The  above  clearly  shows  that  the  Carolina  case  has  no  rel¬ 
evance  whatsoever  to  the  case  now  before  this  court. 

Here  we  have  a  direct  affirmative  order  of  the  Federal 
Power  Commission,  both  requiring  and  prohibiting  certain 
acts  on  the  part  of  petitioner  (App.  231). 

The  very  beginning  of  the  regulations  issued  by  Order 
No.  144  as  shown  at  App.  234  states : 

“On  and  after  December  1,  1948,  every  natural-gas 
company  shall,  *  *  *  conform  to  the  regulations.” 

Section  154.38(d)  (App.  241)  affirmatively  requires,  with 
certain  exceptions,  “All  rates  shall  be  clearly  stated  in  cents 
or  in  dollars  and  cents  per  unit.”  The  third  paragraph  of 
this  sub-section  expressly  prohibits  the  inclusion  in  the  rate 
schedule  or  any  other  part  of  the  tariff  of  tax  and  other 
adjustment  clauses. 
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In  general  Order  No.  144  and  the  regulations  issued  there¬ 
under  repeatedly  contain  provisions  as  to  what  a  natural 
gas  company  shall  and  shall  not  do. 

How  different  is  this  from  the  Carolina  case  which  we 
have  discussed  above  ? 

The  citation  of  the  Carolina  case  is  of  necessity  based  on 
the  proposition  that  the  facts  in  the  Carolina  case  make  it 
analogous  in  principle  to  the  facts  in  the  case  now  before 
this  court.  The  two  cases  are  as  different  and  as  far  apart 
as  the  north  pole  from  the  south  pole. 

Case  No.  6. 

The  case  of  Federal  Power  Commission  v.  Metropolitan 
Edison  Co.,  304  U.  S.  375,  is  cited  in  support  of  the  proposi¬ 
tion  that  in  this  proceeding  there  was  no  transcript  and  no 
party  and  therefore  no  order  within  the  meaning  of  Section 
19(b).  This  proposition  is  set  forth  in  the  last  full  para¬ 
graph  at  the  bottom  of  the  page  on  page  12  of  Respondent’s 
brief. 

In  the  Metropolitan  case  the  Federal  Power  Commission 
instituted  an  investigation  of  the  respondent  corporations 
and  required  them  to  make  their  records  available  for  ex¬ 
amination.  Thereafter  the  Commission  fixed  a  hearing  on 
March  3, 1937.  Respondents  attempted  to  obtain  a  review 
of  the  trial  examiner’s  rulings  with  respect  to  the  introduc¬ 
tion  of  evidence.  The  Commission  declined  to  review  the 
examiner’s  rulings.  Respondents  then  proceeded  on  April 
21,  1937,  to  the  United  States  Court  of  Appeals  for  the 
Third  Circuit  filing  a  petition  asking  for  a  rule  to  show 
cause  why  a  restraining  order  should  not  be  granted.  The 
Court  said,  “There  was  no  order  of  the  Commission  before 
the  Circuit  Court  of  Appeals  for  review.” 

At  the  top  of  page  13  of  Respondent’s  brief  the  statement 
is  made,  quoting  from  the  Metropolitan  case,  that  as  a  con¬ 
dition  precedent  for  review  under  the  Federal  Power  Act 
there  is  contemplated  “a  case  in  which  the  Commission  has 
taken  evidence  and  made  findings  *  *  *  (and  relate)  •  •  • 
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to  orders  of  a  definitive  character  dealing  with  the  merits 
of  a  proceeding  before  the  Commission  and  resulting  from 
a  hearing  upon  evidence  and  supported  by  findings  appro¬ 
priate  to  the  case.” 

The  facts  in  the  Metropolitan  case  as  above  noted  are  not 
remotely  similar  to  the  case  before  this  court.  Certainly 
the  Natural  Gas  Act  and  particularly  Sections  5(a)  and 
19(b)  contemplated  that  the  Commission  would  take  evi¬ 
dence  and  make  findings  of  fact.  The  uncontradictable  fact 
that  the  Commission  has  issued  its  specific  definite  Order 
No.  144  and  the  rules  and  regulations  thereunder  ordering 
and  prescribing  what  shall  be  done  and  what  shall  not  be 
done  within  a  certain  definite  time  (App.  249,  250)  is  cer¬ 
tainly  an  order  of  a  definitive  character. 

In  effect  Respondent,  in  its  efforts  to  escape  review,  says 
that  it  can  prevent  review  by  not  taking  evidence  and  mak¬ 
ing  findings  of  fact.  Certainly  by  no  strained  interpreta¬ 
tion  can  the  Metropolitan  case  be  shown  to  in  anywise  sup¬ 
port  the  revolutionary  proposition  asserted  by  Respondent. 

Case  No.  7. 

Columbia  Broadcasting  System,  Inc.  v.  United  States,  316 
U.  S.  407.  This  case  is  cited  on  page  13  of  Respondent’s 
brief  and  is  discussed  in  this  brief  on  page  21  et  seq.  The 
case  supports  the  position  of  Petitioner  and  the  citation  by 
Respondent  is  merely  an  unsuccessful  effort  to  avoid  the  ap¬ 
plicability  of  the  principles  announced  in  that  case  as  shown 
on  said  pages  of  this  brief. 

Case  No.  8 . 

American  Sumatra  Tobacco  Corp.  v.  Securities  <&  Ex¬ 
change  Commission,  68  App.  D.  C.  77,  93  F.  2d  236.  This 
case  has  already  been  cited  in  this  brief  on  page  6 
and  the  quotations  from  the  case  clearly  show  that  it  sup¬ 
ports  the  position  of  Petitioner  and  not  that  of  Respondent. 


35 


Case  No.  9. 

The  case  of  Federal  Power  Commission  v.  Arlca/nsas 
Power  <&  Light  Company,  330  U.  S.  802,  is  cited  in  support 
of  the  proposition  that  one  must  exhaust  administrative 
remedies  before  asking  for  review.  There  is  no  adminis¬ 
trative  remedy  provided  for  in  the  regulations  issued  under 
Order  No.  144  which  provides  any  relief  for  Petitioner  with 
respect  to  the  illustrative  matters  hereinabove  referred  to 
in  connection  with  Percentage  and  Tax  Clause  contracts. 
In  this  connection  see  discussion  of  Columbia  Broadcasting 
System  v.  United  States,  supra,  on  pages  21-24  of  this 
brief,  and  the  dissenting  opinion  of  Judge  Bright  in  the 
same  case  below,  shown  on  page  25  of  this  brief. 

PETITIONER  IS  NOT  ENDEAVORING  TO  AVOID 
LAWFUL  REGULATION. 

In  Respondent’s  brief  (R.  B.  55)  the  statement  is  made: 

“Petitioner’s  entire  argument  suggests  a  studied  ef¬ 
fort  to  escape  regulation  through  the  device  of  a  pri¬ 
vate  contract.” 

As  a  complete  answer  to  the  above  see  the  last  three  para¬ 
graphs  of  paragraph  XI  of  the  Petition  for  Review  on 
pages  17  and  18  thereof. 

Since  the  institution  of  the  proceedings  leading  to  the 
adoption  of  Order  No.  144  Respondent  has  instituted  by  its 
order  in  Docket  No.  G-1142  a  separate  and  distinct  inves¬ 
tigation  of  Petitioner  to  determine,  among  other  things,  if 
any  contract  of  Petitioner  is  (in  the  very  words  of  Section 
5(a)  of  the  Natural  Gas  Act)  “unjust,  unreasonable,  un¬ 
duly  discriminatory,  or  preferential.”  See  order  as  shown 
on  Exhibit  A  to  Petition  for  Review  on  pages  31  and  32 
thereof. 

On  page  18  of  the  Petition  for  Review  Petitioner  alleges : 

“Petitioner  is  not  seeking  to  avoid  lawful  and  rea¬ 
sonable  regulation  such  as  is  apparently  contemplated 
in  said  Docket  Number  G-1142.” 
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What  Petitioner  is  seeking  to  avoid  is  (a)  the  usurpation 
of  powers  and  authority  by  Respondent  which  the  Congress 
never  intended  to  confer  and  (b)  the  attempt  of  Respon¬ 
dent  to  circumvent  the  limitations  on  Respondent’s  power 
and  authority  which  the  Congress  so  clearly  set  forth  in 
Section  5(a)  of  the  Natural  Gas  Act. 

Many  Natural  Gas  Companies  Objected  to  the  New 

Regulations. 

Twenty-three  of  the  larger  natural  gas  companies  of  the 
United  States  made  substantially  the  same  objections  to  the 
new  rules  as  Petitioner  (App.  116, 117). 

With  the  exception  of  Michigan  Consolidated  Gas  Com¬ 
pany  and  Petitioner,  for  reasons  best  known  to  Respondent 
and  themselves  none  of  the  twenty-one  remaining  companies 
filed  petitions  for  review. 

CONCLUSION. 

The  entire  Order  No.  144  and  Rules  and  Regulations  is¬ 
sued  thereunder  are  null  and  void  for  the  reasons  herein¬ 
above  set  forth,  and  those  set  forth  in  Petitioner’s  original 
brief. 

The  Natural  Gas  Act  in  Section  5(a)  prescribes  the 
standards  and  limitations  as  to  what  Respondent  may  do 
with  respect  to  the  contracts  a  natural  gas  company  may 
have  or  make.  It  is  clearly  provided  that  Respondent  shall 
not  prohibit  or  change  same  unless  it  shall  find  after  a 
hearing  that  same  are : 

1.  Unjust 

2.  Unreasonable 

3.  Unduly  discriminatory,  or 

4.  Preferential. 

The  very  heart,  substance,  purpose  and  spirit  of  Order 
No.  144  and  the  rules  and  regulations  issued  thereunder  are 
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to  prohibit,  freeze,  change  or  modify  all  present  and  future 
contracts  regardless  of  the  four  standards  above  set  forth 
(with  certain  limited  exceptions  under  the  rules  as  herein¬ 
above  set  forth). 

We  have  not  and  do  not  confine  our  attack  on  said  order 
and  regulations  to  the  three  illustrative  contractual  situa¬ 
tions  which  we  have  used. 

The  use  of  the  three  specific  illustrative  contracts  is  the 
simplest  and  most  concrete  method  of  demonstrating  be¬ 
yond  question  that  Order  No.  144  is  adjudicatory  as  to  pe¬ 
titioner. 

The  new  rules  provided  by  said  Order  affect  ALL  con¬ 
tracts. 

Rule  154.82  (App.  249)  provides  that  “All  *  *  *  effec¬ 
tive  *  *  •  contracts  not  prepared  in  accordance  with  Sec¬ 
tions  154.31  through  154.41  shall  be  restated  and  filed  as 
parts  of  a  Tariff  in  accordance  with  said  sections  on  or  be¬ 
fore  the  dates  specified  *  * 

Rule  154.38(d)  is  not  restricted  to  percentage,  tax  clause 
or  transportation  contracts — it  affects  all  contracts.  For 
example,  it  prohibits  the  sale  of  gas  where  the  price  is  based 
on  the  market  price  of  coal  or  crude  oil,  or  on  the  cost  of  gas 
in  the  field. 

Petitioner  has  many  contracts  besides  its  percentage,  tax 
clause  and  transportation  contracts  that  will  be  impaired 
or  prohibited  by  said  order.  See  for  illustration  Petition¬ 
er’s  response  to  Respondent  (App.  30,  31). 

What  petitioner  asserts  as  its  constitutional  right  is  the 
privilege  of  conducting  its  business  in  a  sound  and  practi¬ 
cal  manner,  as  long  as  what  it  does  is  not  in  fact  unjust, 
unreasonable,  unduly  discriminatory  or  preferential.  It  is 
this  constitutional  privilege  that  is  taken  away,  without 
a  hearing,  by  Order  No.  144. 

And  Petitioner  formally  demanded  a  hearing  at  least  six 
times  (App.  33,  36,  53,  93, 106,  257,  et  seq.). 

And  Respondent  admits  in  its  Order  No.  144  (App.  229) 
that  it  adopted  it  “without  passing  upon  the  validity  of  the 
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industry  contentions”  (e.g.,  the  demands  for  a  hearing  by 
23  companies,  including  Petitioner). 

We  submit  that  if  the  limitations  of  Section  5(a)  of  the 
Natural  Gas  Act  are  applied  to  Order  No.  144  and  the  rules 
and  regulations  issued  thereunder  there  will  be  nothing  of 
substance  left.  The  vices  of  Order  No.  144  and  the  rules 
and  regulations  issued  thereunder  are  so  deep,  so  funda¬ 
mental  and  so  interwoven  as  to  require  complete  judicial 
nullification. 


Respectfully  submitted, 


C.  Huffman  Lewis, 

1525  Slattery  Building, 
Shreveport,  Louisiana. 

Geo.  D.  Fiser, 

United  Gas  Building, 
Shreveport,  Louisiana. 

W.  Scott  Wilkinson, 
1525  Slattery  Building, 
Shreveport,  Louisiana, 


January  10, 1950. 


Counsel  for  United  Gas  Pipe 
Line  Company ,  Petitioner. 
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IN  THE 


United  States  Court  of  Appeals 

Fob  the  District  op  Columbia.  Cibcuit. 


No.  10,126. 


Michigan  Consolidated  Gas  Company,  a  Corporation, 

Petitioner, 

v. 

Fedebal  Poweb  Commission,  Respondent . 


On  Petition  to  Review  and  Set  Aside  Order  of  the  Federal 

Power  Commission. 


REPLY  BRIEF  FOR  PETITIONER. 


Without  repeating  what  has  been  said  in  onr  main  brief, 
it  appears  appropriate  to  show  that  the  Commission’s  be¬ 
lated  objection  to  this  Court’s  jurisdiction  is  without  merit 
and  that  the  Commission’s  remaining  contentions  are  based 
upon  an  erroneous  construction  of  Section  4(d)  of  the  Nat¬ 
ural  Gas  Act. 
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1.  There  is  No  Merit  in  the  Commission’s  Objection  to  This 
Court’s  Jurisdiction. 

In  contending  that  this  Court  should  dismiss  the  petition 
to  review  for  lack  of  jurisdiction,  the  Commission’s  first 
argument  appears  to  be  (Br.  28-31)  that  Section  19(b)  of 
the  Act  limits  the  right  of  review  to  those  proceedings  in 
which  the  Act  requires  a  hearing  or  an  opportunity  for 
hearing,  with  a  resultant  transcript  of  record;  that  (Br. 
17-22)  general  regulations  may  be  adopted  under  Sections 
4(c)  and  16  of  the  Act  without  any  hearing  or  opportunity 
for  hearing;  that  (Br.  25)  the  regulations  in  question  are 
“put  in  terms  of  general  applicability”  and  since  the  Com¬ 
mission  denies  Petitioner’s  allegations  with  respect  to  the 
effect  of  the  regulations  upon  Petitioner’s  contracts  and 
since  such  allegations  are  not  supported  by  a  “shred  of 
evidence”  (the  Commission  having  refused  to  hold  a  hear¬ 
ing),  the  regulations  “must  here  be  viewed  as  written”; 
and  this  Court  accordingly  has  no  jurisdiction  under  Sec¬ 
tion  19(b)  to  review  the  Commission’s  action  in  adopting 
such  regulations. 

With  reference  to  this  argument,  we  may  concede  that 
the  Commission  in  a  valid  exercise  of  its  “rule  making” 
power  is  not  required  by  Sections  4(c)  or  16  of  the  Act  to 
hold  a  hearing  or  to  afford  an  opportunity  for  hearing,  but 
the  question  before  the  Court  is  whether  the  Commission’s 
action  here  under  review  constitutes  a  valid  exercise  of 
such  “rule  making”  power.  As  shown  in  our  main  brief 
(pp.  23-32),  the  Commission’s  action  substantially  impairs 
Petitioner’s  contracts  with  Panhandle  and  the  Commission 
admittedly  (Br.  45,  47)  cannot  modify  such  contracts  ex¬ 
cept  after  a  hearing  and  upon  a  finding  under  Section  5(a) 
of  the  Act  that  the  contracts  are  “unjust,  unreasonable, 
unduly  discriminatory,  or  preferential.”  It  is  our  conten¬ 
tion  that  the  Commission,  in  thus  attempting  to  deal  with 
a  matter  of  substance,  exceeded  its  “rule  making”  power 
which  is  limited  to  matters  of  form.  We  further  contend 
that  the  Commission’s  action  went  beyond  its  “rule  mak- 
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mg”  power  because  such  action  is  directly  contrary  to  the 
statutory  scheme  and  the  intent  of  Congress. 

Accordingly,  it  is  our  position  that,  even  if  the  Commis¬ 
sion  had  held  a  hearing  as  requested,  it  could  not  validly 
adopt  the  rules  and  regulations  here  in  question  because  in 
so  doing  it  would  be  exceeding  its  “rule  making”  power 
under  Sections  4(c)  and  16  of  the  Act.  However,  if  the 
requested  hearing  had  been  held,  Petitioner  would  have 
been  able  to  present  evidence  to  support  its  allegations  with 
respect  to  the  effect  of  the  rules  and  regulations  upon  its 
contracts  with  Panhandle. 

Having  refused  to  hold  a  hearing,  the  Commission  should 
not  now  be  heard  to  say  (Br.  25)  that  “no  shred  of  evidence 
supports”  Petitioner’s  allegations  and  to  say  that  since 
the  Commission  denies  such  allegations  in  its  brief,  the 
regulations  “must  here  be  viewed  as  written”  and  that 
since  they  are  “put  in  terms  of  general  applicability”  they 
are  not  subject  to  review  by  this  Court 

The  Commission’s  argument  proves  too  much,  for  it 
would  mean  that  the  Commission  could  adopt  any  rules 
and  regulations  which  were  in  terms  of  general  applica¬ 
bility  without  any  possibility  of  judicial  review  so  long  as 
it  refused  to  hold  a  hearing. 

There  is  also  no  merit  in  the  Commission’s  suggestion 
(Br.  17)  that  the  statutory  scheme  includes  “a  guaranteed 
opportunity  for  judicial  review”  of  these  rules  and  regula¬ 
tions  in  a  proper  case,  on  the  theory  that  the  regulations 
(Br.  39)  “are  not  self -executory”  and  that  if  the  Commis¬ 
sion  brings  a  District  Court  action  to  enforce  such  regula¬ 
tions,  the  defendant  natural  gas  pipeline  company  will  have 
full  opportunity  to  contest  their  validity. 

No  order  which  the  Commission  issues  is  “self -execu¬ 
tory”  and  if  it  desires  to  enforce  any  order  the  Commis¬ 
sion  must  bring  a  District  Court  proceeding  under  Section 
20  of  the  Act.  Moreover,  in  advancing  this  argument,  the 
Commission  admits  (Br.  40)  that  the  opportunity  for  judi¬ 
cial  review  of  the  regulations  in  such  District  Court  pro- 
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ceeding  would  be  available  only  to  the  natural  gas  pipeline 
company  against  which  the  enforcement  proceedings  are 
brought,  and  such  review  would  not  be  available  to  Peti¬ 
tioner  since  it  “is  not  required  by  the  regulations  to  do 
anything.,, 

Contrary  to  the  foregoing  contentions,  it  appears  clear 
from  this  Court’s  decisions  in  cases  involving  similar  re¬ 
view  provisions  of  other  Federal  statutes,1  that  this  Court 
has  jurisdiction  to  entertain  the  instant  petition  to  review 
under  Section  19  (b)  of  the  Natural  Gas  Act.  This  is  also  clear 
under  the  Supreme  Court’s  decision  in  Columbia  Broad¬ 
casting  System ,  Inc.  v.  United  States,  316  U.  S.  407,  which, 
contrary  to  the  Commission’s  contentions  (Br.  33-34),  is 
directly  applicable  here. 

There  is  also  no  merit  in  the  Commission’s  attempt  (Br. 
34)  to  distinguish  review  under  the  Urgent  Deficiencies  Act 
of  1913  from  review  under  Section  19(b)  of  the  Natural 
Gas  Act  on  the  theory  that  under  the  former  the  right  to 
review  is  “established  upon  a  statement  of  a  cause  of  ac¬ 
tion  in  equity,”  while  under  the  latter  “an  allegation  of 
threatened  injury  relates  only  to  a  determination  of  ag- 
grievement — one  of  a  number  of  conditions  contemplated 
by  Section  19(b).” 

Contrary  to  such  contention,  judicial  review,  whether 
accomplished  by  a  petition  for  review  or  by  suit  to  suspend, 
enjoin  enforcement  of,  annul  or  set  aside  an  administrative 
order,  is  governed  by  the  traditional  principles,  rules,  and 
consideration  of  equity.  Ford  Motor  Co.  v.  N.  L.  R.  B.,  305 
U.  S.  364,  373;  Inland  Steel  Co.  v.  U.  S.,  306  U.  S.  153,  156; 
U.  S.  v.  Morgan,  307  U.  S.  183,  191 ;  and  F.  P.  C.  v.  Inter¬ 
state  Natural  Gas  Co.,  —  U.  S.  — ,  93  Law  ed.  739,  743  (adv. 
sheets). 

If  the  Commission  had  filed  a  motion  to  dismiss  the  in¬ 
stant  petition,  it  would  necessarily  have  had  to  admit  Peti¬ 
tioner’s  allegations  with  respect  to  the  effect  of  the  regu- 

lAmerioam.  Sumatra  Tobacco  Corp.  v.  8.  E.  C.,  68  App.  D.  C.  77,  93  F.  2nd 
236;  Philadelphia  Co.  v.  S.  E.  C-,  82  U.  S.  App.  D.  C.,  335;  164  F.  2nd  889, 
cert.  den.  333  XT.  S.  828. 
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lations  upon  Petitioner’s  contracts.  Having  foregone  the 
filing  of  such  a  motion  (which  would  have  been  denied), 
the  Commission  should  not  be  permitted  to  obtain  a  dis¬ 
missal  of  the  petition  by  an  assertion  in  its  brief  (pp.  25, 
32)  that  there  is  no  showing  of  aggrievement  because  the 
Commission  “denies”  Petitioner’s  allegations  and  there  is 
“no  shred  of  evidence”  to  support  such  allegations  (the 
Commission  having  refused  to  hold  a  hearing  at  which 
such  evidence  would  have  been  presented). 

Moreover,  as  shown  in  our  main  brief  (pp.  23-29),  it  is 
apparent  from  the  face  of  the  regulations  that  the  Tariff 
to  be  filed  thereunder  will  supersede  all  provisions  of  exist¬ 
ing  contracts  “in  conflict  with”  said  Tariff.  As  herein¬ 
after  shown,  the  Commission’s  argument  that  the  regula¬ 
tions  do  not  affect  such  contracts  is  premised  upon  its  er¬ 
roneous  contention  that  Section  4(d)  of  the  Act  confers 
upon  natural  gas  pipeline  companies  a  “statutory  right” 
to  modify  their  existing  contracts  at  any  time  by  an  ex 
parte  filing  with  the  Commission — so  that  the  effect  of  the 
regulations  is  merely  to  order  the  pipeline  company  to  do 
something  which  it  could  do  voluntarily  and  therefore  some¬ 
thing  to  which  only  it  could  object.  The  Commission  then 
draws  the  conclusion  (Br.  51)  that  any  super sedure  of  Pe¬ 
titioner’s  contracts  resulting  from  the  Tariff  filed  pursuant 
to  the  regulations  is  a  supersedure  which  is  “enabled  by 
the  Act  and  merely  accommodated  by  the  regulations.” 

The  Commission’s  denial  of  our  allegations  of  aggrieve¬ 
ment  is  thus  premised  upon  an  erroneous  interpretation  of 
Section  4(d)  of  the  Act,  as  hereinafter  shown. 

There  is  also  no  merit  in  the  Commission’s  final  argu¬ 
ment  (Br.  31-32)  that,  while  the  petition  seeks  review  of 
“Order  No.  144,”  the  objections  are  actually  addressed  to 
the  regulations  prescribed  by  said  order  and  that  such 
regulations  do  not  constitute  an  “order”  within  the  review 
provisions  of  Section  19(b)  of  the  Act.  In  this  connection 
the  Commission  asserts  (Br.  32)  that  the  procedural  re¬ 
quirements  of  the  Act  “would  have  been  satisfied  if  the 
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regulations  had  been  promulgated  by  Commission  minute, 
or  by  mere  subscription  of  the  approving  signatures  of  the 
Commissioners,  instead  of  by  ‘order.’  ” 

In  advancing  this  argument  the  Commission  recognizes 
(Br.  32)  that  the  “label”  is  not  controlling.  While  “Order 
No.  144”  is  in  terms  an  “order”  and  while  the  Commis¬ 
sion  by  order  denied,  rather  than  dismissed,  Petitioner’s 
application  for  rehearing  (App.  274-276),  it  is  clear  that 
the  regulations  themselves  constitute  an  “order”  within 
the  meaning  of  Section  19(b)  of  the  Act. 

The  regulations  by  their  terms  require  that  specific  ac¬ 
tion  be  taken  by  natural  gas  companies  by  specified  dates 
and  are  in  every  sense  an  affirmative  reviewable  order 
(' Columbia  Broadcasting  System ,  Inc.  v.  U.  S.,  316  U.  S. 
407). 

The  Commission’s  contentions  with  respect  to  this 
Court’s  lack  of  jurisdiction  thus  have  no  substance  except 
upon  the  assumption  that  its  action  here  under  review  was 
a  valid  exercise  of  its  rule-making  power  under  Sections 
4(c)  and  16  of  the  Act  which  is  the  basic  issue  before  the 
Court  That  issue  is  not  met  by  the  Commission’s  conten¬ 
tions  that  the  Court  has  no  jurisdiction  to  consider  the 
matter. 

2.  Section  4(d)  of  the  Act  Does  Not  Confer  Upon  Natural 
Gas  Companies  a  “Statutory  Bight”  to  Modify  Their 
Bates  and  Contracts  by  an  Ex  Parte  Piling  With  the 
Commission. 

As  hereinafter  shown,  the  remaining  contentions  ad¬ 
vanced  by  the  Commission  are  premised  upon  an  erroneous 
construction  of  Section  4(d)  of  the  Act.  Since  this  ques¬ 
tion  presents  a  fundamental  issue  on  this  review,  a  brief 
comment  on  the  position  taken  in  the  Commission’s  brief 
appears  appropriate  without,  of  course,  repeating  what  has 
been  said  in  our  main  brief. 

In  adopting  the  revised  rules  and  regulations  the  Com¬ 
mission  proceeded  upon  the  assumption  (App.  275),  and  in 
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its  brief  (pp.  45-52)  the  Commission  contends,  that  Section 
4(d)  of  the  Act  confers  upon  every  natural  gas  pipeline 
company  a  “statutory  right ”  to  modify  its  existing  rates 
and  contracts  by  merely  filing  the  changes  with  the  Com¬ 
mission  without  obtaining  the  consent  or  agreement  of  the 
other  party  to  such  contracts  and  without  any  hearing  or 
any  finding  by  the  Commission  that  the  existing  rates  and 
contracts  thus  being  changed  are  “unjust,  unreasonable, 
unduly  discriminatory  or  preferential”  under  Section  5(a) 
of  the  Act.  If  such  ex  parte  filing  is  not  suspended  by  the 
Commission  within  the  thirty-day  period  prescribed  in  Sec¬ 
tion  4(d)  of  the  Act,  the  changes  become  legally  effective 
and  the  distributing  companies  which  purchase  gas  from 
the  pipeline  company  are  bound  by  such  modifications  of 
their  contracts  and  are  obligated  to  pay  the  new  rates. 
Whether  such  a  filing  will  be  suspended  is  admittedly  a 
matter  which  lies  within  the  discretion  of  the  Commission, 
as  shown  in  our  brief  (p.  28). 

Contrary  to  the  foregoing,  Petitioner  contends  (as  did 
every  other  company,  except  Panhandle,  which  participated 
in  these  proceedings)  that  an  existing  contract  on  file  with 
the  Commission  can  be  modified  in  only  one  of  two  ways: 
(1)  The  parties  to  the  contract  may  agree  upon  such  modi¬ 
fication  which  must  then  be  filed  by  the  pipeline  company 
with  the  Commission  pursuant  to  Section  4(d)  of  the  Act, 
and  if  not  suspended  such  modification  becomes  legally 
effective;  or  (2)  the  Commission  may  order  a  contract 
modified  if  “after  a  hearing”  it  finds  such  contract  to  be 
“unjust,  unreasonable,  unduly  discriminatory  or  prefer¬ 
ential”  under  Section  5(a)  of  the  Act. 

In  its  brief  (pp.  45,  47)  the  Commission  admits  that  it 
cannot  order  any  change  or  modification  of  an  existing 
contract,  except  after  a  hearing  and  upon  the  basis  of  the 
above-mentioned  findings  prescribed  in  Section  5(a)  of  the 
Act. 

On  the  other  hand,  the  Commission  contends,  as  above 
stated,  that  a  pipeline  company  has  the  “statutory  right” 
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to  modify  its  existing  contracts  at  any  time  and  in  any 
manner  it  may  desire  by  merely  filing  the  desired  changes 
with  the  Commission.  The  fact  that  the  other  party  to 
such  contracts  has  not  agreed  to  such  changes  and  may 
consider  them  highly  objectionable  is  immaterial.  More¬ 
over,  there  is  no  necessity  for  holding  any  hearing  or  mak¬ 
ing  any  findings  with  respect  to  the  provisions  of  the  exist¬ 
ing  contracts  thus  being  changed  or  with  respect  to  the  new 
provisions  being  made  effective  and  therefore  legally  bind¬ 
ing  upon  both  parties  to  the  contracts.  And  if  the  Com¬ 
mission  in  its  discretion  should  decide  to  suspend  the  filing, 
the  statute  does  not  provide  for  any  participation  by  the 
other  party  to  such  contracts  and  the  latter  is  not  even 
assured  of  an  opportunity  to  submit  comments  with  respect 
to  the  changes  being  made  in  his  contracts  (Comm.  Br.  48, 
fn.  58,  p.  51). 

On  the  basis  of  the  foregoing  interpretation  of  Section 
4(d)  of  the  Act,  the  Commission  contends  (Br.  51)  that 
the  revised  rules  and  regulations  do  not  alter  or  affect 
Petitioner’s  contracts  with  Panhandle  and  that  such  rules 
and  regulations  merely  recognize  and  preserve  the  “statu¬ 
tory  right”  of  a  pipeline  company  to  modify  its  existing 
contracts  by  an  ex  parte  filing  with  the  Commission. 

As  shown  in  our  brief  (pp.  24-26),  Section  154.85  of  the 
regulations  specifically  provides  that  “each  contract,  which 
is  now  filed  as  an  effective  rate  schedule,  may  be  continued 
in  effect  and  shall  be  considered  as  an  executed  service 
agreement”  but  only  “to  the  extent  that  the  provisions 
thereof  are  not  superseded  by  or  in  conflict  with  other  ap¬ 
plicable  provisions  of  the  Rate  Schedules  and  General 
Terms  and  Conditions  of  the  Tariff”  and  the  pipeline  com¬ 
pany  is  required  to  file  a  statement  identifying  such  pro¬ 
visions  of  its  existing  contracts  “which  are  to  remain  in 
effect.” 

With  respect  to  the  fact  that  the  Tariff  filed  by  Pan¬ 
handle  thus  will  supersede  provisions  of  its  contracts  with 
Petitioner  which  are  “in  conflict  with”  the  Tariff,  the  Com- 
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mission  contends  (Br.  51),  on  the  basis  of  its  above- 
described  interpretation  of  Section  4(d)  of  the  Act,  that 
such  supersedure  is  “enabled  by  the  Act  and  merely  ac¬ 
commodated  by  the  regulations.’ * 

This  points  up  the  fact  that  the  issue  on  this  review  is 
whether  the  Commission  has  correctly  interpreted  Section 
4(d)  of  the  Act  as  conferring  a  “statutory  right”  on  a 
pipeline  company  to  modify  its  existing  contracts  by  mak¬ 
ing  an  ex  parte  filing  with  the  Commission.  If  the  Com¬ 
mission  erroneously  decided  this  question  of  statutory  con¬ 
struction,  Order  No.  144  prescribing  the  revised  rules  and 
regulations  cannot  stand. 

This  is  apparent  from  the  fact  that  the  regulations  re¬ 
quire  that  a  Tariff  be  filed  by  the  pipeline  company  which 
will  supersede  contractual  provisions  in  conflict  with  the 
Tariff.  Since  the  Commission  admits  (Br.  21,  45)  that  it 
cannot  order  any  change  in  an  existing  contract,  except 
after  a  hearing  and  on  the  basis  of  the  findings  prescribed 
in  Section  5(a)  of  the  Act,  and  further  admits  (Br.  23) 
there  have  been  no  hearing  or  findings  in  this  matter,  it 
follows  that  the  Commission  cannot  validly  order  or  au¬ 
thorize  a  pipeline  company  to  modify  its  contracts  by  filing 
a  Tariff  unless,  as  the  Commission  contends,  Section  4(d) 
of  the  Act  confers  upon  the  pipeline  company  the  “statu¬ 
tory  right”  to  modify  its  contracts  by  a  voluntary  ex  parte 
filing  at  any  time  it  may  desire — so  that  the  effect  of  the 
regulations  is  merely  to  order  the  pipeline  company  to  do 
something  which  it  could  do  voluntarily  and  therefore  some¬ 
thing  to  which  only  it  could  object. 

In  addition  to  what  has  been  said  in  our  main  brief  (pp. 
25-29)  with  respect  to  the  incorrectness  of  this  interpreta¬ 
tion  of  Section  4(d)  of  the  Act,  it  appears  appropriate  to 
comment  briefly  on  certain  contentions  advanced  in  the 
Commission’s  brief. 

When  a  filing  is  made  pursuant  to  Section  4(d)  which 
will  effect  a  change  in  an  existing  contract  or  rate,  such 
filing  becomes  effective  as  already  shown,  unless  the  Com- 
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mission,  in  its  discretion,  decides  to  suspend  such  filing. 
In  this  connection  the  Commission  states  (Br.  48,  fn.  58) 
that  Section  4(d)  “makes  no  provision  for  participation  by 
a  purchaser  in  connection  with  a  proposal  by  a  natural-gas 
company  to  change  its  rates”  and  that  (Br.  51)  Section 
4(d)  does  not  accord  a  purchaser  the  “privilege”  of  filing 
comments  with  respect  to  such  a  filing. 

The  foregoing  confirms  our  contention  that  a  pipeline 
company  cannot  voluntarily  file  a  proposed  change  in  its 
existing  rate  or  contract  unless  such  change  has  been  agreed 
to  by  the  other  party  to  the  contract,  who  will  have  to  pay 
the  changed  rate.  Under  our  view  of  the  Act,  there  was 
no  occasion  or  need  for  Congress  to  provide  for  the  filing 
of  protests  or  for  participation  by  the  purchaser  who  nec¬ 
essarily  would  have  already  agreed  to  the  change  in  his 
existing  contract  or  rate. 

On  the  other  hand,  if  Section  4(d)  of  the  Act  conferred 
upon  every  pipeline  company  the  “statutory  right”  to 
modify  its  contracts  and  rates  by  an  ex  parte  filing  without 
the  consent  of  its  purchasers,  as  the  Commission  contends, 
it  is  certainly  reasonable  to  assume  that  Congress  would 
have  provided  an  assured  opportunity  for  such  purchasers 
to  file  protests  and  to  be  heard  before  such  changes  in  exist¬ 
ing  contracts  and  rates  to  which  they  had  not  agreed  be¬ 
come  effective. 

As  the  Supreme  Court  stated  in  Illinois  Natural  Gas  Co. 
v.  Public  Service  Co.,  314  U.  S.  498,  506,  the  purpose  of  the 
Act  was  to  provide  “through  the  exercise  of  the  national 
power  over  interstate  commerce,  an  agency  for  regulating 
the  wholesale  distribution  to  public  service  companies  of 
natural  gas  moving  interstate,  which  this  Court  had  de¬ 
clared  to  be  interstate  commerce  not  subject  to  certain  types 
of  state  regulation.”1  And  in  F.  P.  C.  v.  Hope  Natural  Gas 
Co.,  320  U.  S.  591,  610,  the  Supreme  Court  pointed  out  that 
“The  primary  aim  of  this  legislation  was  to  protect  con¬ 
sumers  against  exploitation  at  the  hands  of  natural  gas 
companies.” 


l  Emphasis  supplied. 
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In  the  light  of  the  legislative  purpose  sought  to  be  accom¬ 
plished,  it  does  not  appear  reasonable  to  assume  that  Con¬ 
gress,  in  providing  that  the  Commission  could  modify  con¬ 
tracts  and  rates  only  after  a  hearing  and  upon  the  findings 
prescribed  in  Section  5(a)  of  the  Act,  intended  to  confer 
upon  the  natural  gas  companies  under  Section  4(d)  an  un¬ 
limited  “statutory  right”  to  modify  their  existing  contracts 
and  rates  whenever  and  however  they  might  desire  by  an 
ex  parte  filing  which,  unless  suspended  and  set  aside  by 
the  Commission,  would  become  effective.  And  if  it  be  as¬ 
sumed  that  Congress  intended  to  confer  such  authority 
upon  the  natural  gas  companies  by  implication  while  it  de¬ 
nied  equivalent  authority  to  the  Commission,1  it  may  be  as¬ 
sumed  that  Congress  would  have  assured  the  distributing 
companies  at  least  an  opportunity  to  be  heard  before  their 
contracts  and  rates  are  changed  without  their  consent  and 
without  any  finding  that  such  contracts  and  rates  are  un¬ 
just  and  unreasonable. 

This  assumption  is  further  supported  by  the  fact  that 
Congress  specifically  provided  in  Section  5(a)  of  the  Act 
for  the  filing  by  a  “gas  distributing  company”  of  a  com¬ 
plaint  against  existing  rates  and  contracts  of  pipeline  com¬ 
panies.  It  is  hardly  to  be  supposed  that  Congress  intended 
to  nullify  the  distributing  company’s  right  to  file  such  a 
complaint  against  an  existing  contract  or  rate  under  Sec¬ 
tion  5(a)  and  to  nullify  the  findings  and  orders  which  might 
be  entered  by  the  Commission  under  that  Section  by  con¬ 
ferring  upon  the  pipeline  company  a  “statutory  right”  un¬ 
der  Section  4(d)  to  modify  its  contracts  and  rates  whenever 
and  however  it  might  desire  by  an  ex  parte  filing  with  the 
Commission. 

The  fact  that  the  Commission  may  and  undoubtedly  would 
suspend  any  filing  which  appeared  to  be  objectionable  does 

l  As  shown  in  our  main  brief  (pp.  16-17)  in  the  enactment  of  the  Federal 
Power  Act,  upon  which  the  Natural  Gas  Act  was  later  patterned,  the  Senate 
Committee  deleted  a  provision  which  would  have  authorized  the  Commission 
to  establish  “new  rates,  charges,  classifications,  rules,  regulations,  contracts, 
or  practices,  or  schedule  or  schedules’  ’  without  a  prior  finding  that  a-rinfing 
rates,  contracts,  etc.,  were  unjust,  unreasonable,  unduly  discriminatory  or 
preferential. 


12 


not  support  the  interpretation  of  Section  4(d)  of  the  Act 
which  it  urges.  The  Commission  under  Section  4(e)  ad¬ 
mittedly  has  no  authority  to  suspend  a  rate  for  a  new  ser¬ 
vice1  or  a  rate  “for  the  sale  of  natural  gas  for  resale  for 
industrial  use  only.”  Moreover,  the  period  of  suspension 
is  limited  to  five  months  and  the  Commission  cannot  modify 
or  set  aside  the  suspended  filing  unless  after  “full  hear¬ 
ings”  it  finds  that  such  filing  is  “unjust,  unreasonable,  un¬ 
duly  discriminatory  or  preferential”  or  unless,  in  the  case 
of  a  rate  increase,  the  pipeline  company  fails  to  sustain  its 
burden  of  proof  that  the  increased  rate  is  just  and  rea¬ 
sonable. 

On  the  important  question  of  burden  of  proof  there  is 
thus  a  basic  distinction  between  a  proceeding  to  determine 
whether  an  existing  contract  is  unjust  and  unreasonable 
and  a  suspension  proceeding  to  determine  whether  a  pro¬ 
posed  change  in  an  existing  contract  is  unjust  and  unrea¬ 
sonable.  This  important  element  of  burden  of  proof  also 
disposes  of  the  Commission’s  suggestion  (Br.  50,  fn.)  that 
Petitioner,  as  an  intervenor  in  the  pending  suspension  pro¬ 
ceeding  with  respect  to  the  Tariff  filed  by  Panhandle  pur¬ 
suant  to  the  regulations,  “now  has  full  opportunity  to  show 
any  unreasonableness  in  the  proposed  changes”  in  the  exist¬ 
ing  contracts  which  will  be  effected  by  the  Tariff.  Under 
the  Act,  Petitioner  cannot  be  given  the  burden  of  showing 
that  proposed  changes  in  its  contracts  are  unreasonable 
since  such  contracts  must  stand  until  and  unless  they  are 
set  aside  by  the  Commission  under  Section  5(a)  of  the  Act. 

Since  the  Commission’s  remaining  contentions  are  based, 
as  already  stated,  upon  its  erroneous  interpretation  of  Sec¬ 
tion  4(d)  of  the  Act,  they  may  be  briefly  disposed  of. 

There  is  no  merit  in  the  Commission’s  contention  (Br. 
14-16)  that  this  case  is  moot  because  at  the  time  the  stay 
order  was  under  consideration  this  Court  was  advised  that 
“The  Commission  interprets  Order  No.  144  as  not  authoriz- 

i  See.  03.28  and  See.  03.77  of  the  Commission  ’a  General  Roles  and  Regula¬ 
tions  state  that  “An  initial  rate  schedule  cannot  be  suspended.’* 


13 


ing  the  making  of  any  change  in  an  effective  rate,  charge, 
or  contract  provision,  without  compliance  with  the  Natural 
Gas  Act,  as  amended”;  and  that  this  interpretation  of  the 
order  is  legally  binding  upon  the  Commission. 

This  contention  necessarily  assumes  that  the  Commission 
correctly  interpreted  Section  4(d)  of  the  Act  in  the  manner 
already  discussed.  Otherwise  Order  No.  144  authorizes  the 
making  of  changes  in  effective  contracts  without  compliance 
with  the  Act,  as  already  shown. 

The  Commission’s  further  contention  (Br.  43)  that  the 
revised  rules  and  regulations  are  “  reasonable,  appropriate  ' 
and  necessary”  to  carry  out  the  provisions  of  the  Act  also 
necessarily  assumes  that  the  Commission’s  interpretation 
of  Section  4(d)  of  the  Act  is  correct. 

The  Commission’s  rule  making  power  under  Sections  4(c) 
and  16  of  the  Act  is  limited  to  matters  of  form  as  the  Com¬ 
mission  admits  (Br.  44,  fn.).  As  already  shown,  the  regula¬ 
tions  require  the  filing  of  a  Tariff  which  will  supersede  pro¬ 
visions  of  existing  contracts  which  are  in  conflict  with  the 
Tariff  and  therefore,  as  shown  in  our  main  brief  (pp.  29-32), 
the  Commission  has  exceeded  its  rule  making  power. 

In  this  connection  it  may  also  be  noted  that  in  support 
of  its  contention  that  the  regulations  are  reasonable  and 
appropriate  the  Commission  (Br.  42-43)  makes  numerous 
statements  of  “ facts”  which  are  not  supported  by  any  evi¬ 
dence  and  as  to  which  the  Commission  denied  any  oppor¬ 
tunity  for  the  submission  of  contrary  evidence. 

Conclusion. 

It  is  therefore  respectfully  submitted  that  the  Commis¬ 
sion’s  belated  objections  to  this  Court’s  jurisdiction  are 
without  merit  and  that  the  Commission’s  remaining  conten¬ 
tions  are  based  upon  an  erroneous  construction  of  Section 
4(d)  of  the  Act. 
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Order  No.  144  and  the  revised  rules  and  regulations  pre¬ 
scribed  by  such  order  therefore  should  be  set  aside  as  re¬ 
quested  in  the  petition  for  review. 

Respectfully  submitted, 

Donald  R.  Richbebg, 

815  Fifteenth  Street,  N.W., 
Washington  5,  D.  C. 

Chajrles  V.  Shannon, 

Stanley  M.  Moeley, 

520  Shoreham  Building, 
Washington  5,  D.  C. 
Attorneys  for  Petitioner, 
Michigan  Consolidated  Gas  Company. 

January  12,  1950. 


PETITION  OP  UNITED  GAS  PIPE  LINE  COMPANY, 
PETITIONEE,  FOE  EEHEAEING. 


IN  THE 

United  States  Const  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  10125 

UNITED  GAS  PIPE  LINE  COMPANY,  a  Corporation, 

Petitioner , 

v. 

FEDERAL  POWER  COMMISSION,  Respondent . 


No.  10126 

MICHIGAN  CONSOLIDATED  GAS  COMPANY, 
a  Corporation,  Petitioner, 
v. 

FEDERAL  POWER  COMMISSION,  Respondent . 


United  States  Court  of  Appeal  Huffman  Lewis 

For  the  1525  Slattery  Buildin^ 

District  of  Columbia  Circuit  Shreveport,  Louisiana 


& 


FILED  APR  1‘  1950 


Geo.  D.  Fiser 
United  Gas  Building 
Shreveport,  Lonisiana 

n/  -  \  i  W.  Scott  Wilkinson 

CLEHK  1525  glattery  Building  ’ 

Shreveport,  Louisiana 
Counsel  for  United  Gas  Pipe  Line 
Company,  Petitioner 

April  14, 1950 


or  Byron  S.  Adams,  Washington,  D.  C. 


IN  THE 

United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  10125 

UNITED  GAS  PIPE  LINE  COMPANY,  a  Corporation, 

Petitioner, 

v. 

FEDERAL  POWER  COMMISSION,  Respondent. 


No.  10126 

MICHIGAN  CONSOLIDATED  GAS  COMPANY, 
a  Corporation,  Petitioner, 

v. 

FEDERAL  POWER  COMMISSION,  Respondent . 


PETITION  OF  UNITED  GAS  PIPE  LINE  COMPANY, 
PETITIONER,  FOR  REHEARING. 


Now  comes  United  Gas  Pipe  Line  Company,  Petitioner 
in  the  above  entitled  and  numbered  cause,  and  respectfully 
shows  that  the  decision,  opinion,  judgment  and  decree  here¬ 
in  issued  on  April  5, 1950,  are  in  error,  and  contrary  to  the 
law  and  the  evidence,  and  your  Petitioner  is  aggrieved  and 
injured  thereby,  and  that  a  rehearing  should  be  granted 
herein  for  the  following  reasons,  to-wit : 
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1. 

The  opinion,  decision  and  the  judgment  and  decree  herein 
issued  on  April  5, 1950  are  in  error  in  ordering  the  dismis¬ 
sal  of  petitioner’s  petition  for  review. 

This  Court  has  apparently  dismissed  the  petition  on  the 
assumption  that  in  order  to  grant  relief  the  Court  would 
have  been  required  to  go  into  the  merits  and  demerits  of 
petitioner’s  contracts  or  its  methods  of  doing  business. 
This,  however,  is  not  the  basic  question  presented  by  the 
petition  for  review. 

The  real  question  was  whether  Respondent  was  required 
to  grant  a  hearing  before  it  could  legally  issue  Order  No. 
144.  If  it  was  required  to  do  so  this  Court  should  declare 
Order  No.  144  and  the  rules  and  regulations  issued  there¬ 
under  null  and  void,  or  in  the  alternative  remand  with  direc¬ 
tions  that  a  proper  hearing  be  held  since : 

(a)  admittedly  no  lawful  hearing  was  held,  and 

(b)  admittedly  Respondent  refused  to  hold  a  hearing 
after  being  formally  requested  to  do  so. 

"What  we  ask  of  this  Court  is  to  adhere  to  the  policy  an¬ 
nounced  by  it  on  October  28,  1948,  in  the  case  of  Philadel¬ 
phia  Co.  v.  Securities  &  Exchange  Commission,  175  F.  2d 
808,  when  it  pointed  out  the  necessity  “to  recognize  the 
distinction  between  questions  of  correct  procedural  action 
and  questions  of  correct  decision  on  the  merits.” 

It  is  respectfully  submitted  that  this  Court  had  before 
it  a  very  complete  and  voluminous  record,  and  admissions 
of  Respondent,  and  lack  of  denials  on  the  part  of  Respon¬ 
dent  (just  as  in  the  Philadelphia  case,  supra)  such  as  to 
enable  this  Court  to  have  found  whether  or  not  a  hearing 
was  required  in  order  to  validate  Order  No.  144. 

2. 

With  the  utmost  respect,  Petitioner  shows  that  the  opin¬ 
ion  is  in  error  in  stating  that  this  Court  was  asked  to  ren- 
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der  an  opinion  herein  based  “*  *  *  merely  on  the  basis  of 
allegations  in  a  Petition  for  Review”  (page  4  of  opinion). 

Petitioner  is  entitled  to  have  this  Court  pass  upon  the 
admissions  made  by  Respondent  in  its  brief  and  the  entire 
record  before  it,  and  that  record  is  voluminous  and  was 
properly  certified  by  Respondent  to  this  Court.  As  Peti¬ 
tioner  reads  the  opinion,  it  is  based  exclusively  upon  the 
petition  for  review,  and  does  not  take  into  account  the  rec¬ 
ord  and  admissions  aforesaid. 

The  many  admissions  made  by  Respondent  in  its  brief 
will  be  hereinafter  pointed  out  in  paragraph  5  hereof. 


3. 

The  Court  erred  in  stating  “The  central  question  here  is 
the  effect  of  Order  No.  144  on  certain  contracts  of  petition¬ 
er.”  ( Emphasis  ours. ) 

Certain  contracts  were  used  as  illustrations  in  the  peti¬ 
tion  for  review,  but  the  basic  or  central  question  is  the 
power  of  Respondent  to  change,  restrict,  modify  or  prohibit 
all  contracts  of  Petitioner  and  its  method  of  doing  business 
without  a  hearing. 

When  Respondent  admits  (see  paragraph  5  hereof)  that 
certain  contracts  of  Petitioner  and  its  method  of  doing  busi¬ 
ness  are  vitally  affected  without  a  hearing,  there  is  an  abun¬ 
dant  record  before  this  Court  “fully  encompassing”  the 
issue  (see  page  4  of  opinion)  i.e.,  whether  a  hearing  was 
required.  This  record  was  entirely  sufficient  to  enable  this 
Court  “to  test  the  conclusion  reached.”  See  American 
Sumatra  Tobacco  Corp.  v.  Securities  &  Exchange  Commis¬ 
sion,  93  F.  2d  236,  from  which  a  relevant  extract  is  shown 
on  pages  6  and  7  of  Petitioner’s  reply  brief. 

4. 

Respondent  has  labeled  the  proceedings  leading  up  to  the 
adoption  of  Order  No.  144  as  rule  making,  but  the  label  is 
not  controlling.  It  is  the  impact  of  said  Order  that  counts. 
This  much  is  conceded  in  the  opinion. 
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To  our  knowledge  there  has  never  been  a  proceeding 
labeled  rule  making,  before  this  or  any  other  Court  with 
such  a  complete  record  as  such. 

We  submit  that  the  opinion  herein  rendered  is  in  direct 
conflict  with  the  decision  of  this  Court  in  the  case  of  Phila¬ 
delphia  Company  v.  Securities  &  Exchange  Commission, 
164  F.  2d  889.  See  quotations  from  this  case  on  pages 
30  and  31  of  Petitioner’s  reply  brief  including  the  state¬ 
ment: 

“If  in  its  impact  a  ‘rule  or  regulation’  applies  spe¬ 
cifically  and  affects  or  determines  the  rights  of  a  par¬ 
ticular  person  or  corporation,  then  the  action  of  the 
agency  in  promulgating  it  is  reviewable  even  though 
the  ‘rule  or  regulation’  is  not  directed  in  terms  to  any 
particular  person  or  corporation.” 

And,  it  is  to  be  noted  that  this  case  involved  the  review 
provisions  of  Section  24(a)  of  the  Holding  Company  Act 
which  are  almost  identical  with  the  review  provisions  of 
Section  19(b)  of  the  Natural  Gas  Act. 

We  submit  that  in  the  instant  case  the  Court  has  a  much 
more  complete  record  than  it  had  before  it  and  acted  on  in 
the  Philadelphia  case,  supra,  where  this  Court  said: 

“The  relevant  facts  are  either  alleged  in  the  petition 
for  review  and  admitted,  for  the  puposes  thereof,  by 
the  motion  to  dismiss  (cf.  American  Sumatra  Tobacco 
Corporation  v.  Securities  and  Exchange  Commission, 
1937,  68  App.  D.  C.  77,  93  F.  2d  236),  or  are  stated  in 
the  brief  of  Philadelphia  and  treated  as  true,  or  not 
denied,  in  the  brief  of  the  Commission.”  (Emphasis  sup¬ 
plied) 

In  the  instant  case,  the  Court’s  opinion  requires  “a  rec¬ 
ord  fully  encompassing  the  issues”  for  a  decision  on  the 
merits.  Petition  submits  that  such  a  holding  is  in  conflict 
with  the  American  Sumatra  case,  supra,  and  the  Philadel¬ 
phia  case,  supra,  and  also  the  case  of  Columbia  Broadcast¬ 
ing  System  v.  United  States,  316  U.  S.  307,  62  S.  Ct.  1194, 
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which  last  case  was  interpreted  by  this  Court  in  the  Phila¬ 
delphia  case  (See  pages  30  and  31  of  Petitioner’s  reply 
brief). 

In  the  second  case  of  Philadelphia  Company  v.  Securities 
<md  Exchange  Commission ,  175  F.  2d  808,  decided  by  this 
Court  October  28, 1948,  the  record  upon  which  the  decision 
was  based  was  admittedly  insufficient  for  a  decision  on  the 
merits,  and  was  not  one  “fully  encompassing  the  issues”; 
however,  this  Court  said: 

“Whether  or  not  material  issues  of  fact  exist  we  can 
determine  only  after  an  appropriate  hearing  and  a 
proper  record.” 

“Whether  the  Commission  was  under  a  duty  to  accord 
a  quasijudicial  hearing  to  Philadelphia,  including  allo¬ 
cation  to  the  Commission  of  the  burden  of  proof,  is  a 
procedural  question  quite  separate  from  the  question 
on  the  merits  whether  or  not  the  order  of  the  Commis¬ 
sion  had  a  rational  and  lawful  basis.” 

The  Court  set  aside  the  Respondent’s  order  and  remanded 
the  case  for  further  proceedings. 

It  is  submitted  that  all  that  the  Court  has  to  decide  here 
is — Was  a  hearing  necessary?  The  record  clearly  shows 
it  was.  Respondent  has  flatly  refused  to  hold  a  hearing, 
and  consequently  Order  No.  144  should  be  declared  invalid. 

5. 

The  admissions  which  have  been  made  by  Respondent, 
above  referred  to,  and  which  were  apparently  not  consid¬ 
ered  by  the  Court,  in  as  much  as  the  Court  acted  “merely 
on  the  basis  of  allegations  in  a  Petition  for  Review”,  are: 

a)  Respondent  has  of  course  admitted  the  issuance  of 
Order  No.  144  and  the  new  rules  and  regulations  there¬ 
under,  including  Section  154.38(d)  which  is  quoted  on 
page  2  of  the  Court’s  opinion. 

b)  Respondent  has  of  course  admitted  that  it  held  no 
hearing.  On  page  12  of  its  brief,  it  is  stated  “Here, 
no  hearing  was  held  or  required.” 
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c)  Respondent  admits  on  pages  48,  50  and  51  of  its  brief 
that  tax  clause  contracts  are  prohibited,  by  the  new 
rales  issued  by  Order  No.  144,  and  the  record  shows 
(See  Petitioner’s  reply  brief  pages  17  to  19)  that 
neither  the  old  regulations,  which  were  quoted  in  Re¬ 
spondent’s  Memorandum  in  Support  of  Objections  to 
Motion  for  Stay  Order,  or  the  Natural  Gas  Act  refer 
to  tax  clauses,  and  therefore  they  are  formally  pro¬ 
hibited  for  the  first  time  by  Order  No.  144  and  par¬ 
ticularly  Section  154.38(d)  of  the  new  regulations. 
And,  it  is  likewise  admitted  that  all  of  this  has  been 
done  without  a  hearing. 

d)  Respondent,  with  the  letter  of  its  acting  Secretary 
dated  August  30, 1949,  to  the  clerk  of  this  Court,  filed 
a  voluminous  transcript  of  the  record,  from  which  it 
is  apparent  that  petitioner’s  appendix  is  admitted  to 
be  true  and  correct. 

e)  On  page  four  of  the  memorandum  filed  by  Respondent 
in  support  of  objections  of  Respondent  to  motion  for 
stay,  the  following  important  admission  is  made : 

“Specific  provision  is  made  in  the  amended  regu¬ 
lations  for  the  continuance  of  the  present  practice  of 
filing  amendments  and  supplements  to  existing  con¬ 
tracts  and  rate  schedules  until  such  time  as  the  re¬ 
stated  rate  schedules  and  contracts  are  filed.” 

Sections  154.82  and  154.83  (App.  249,  250)  are  re¬ 
ferred  to.  This  means  that  Petitioner  (except  for  the 
stay  order  herein  isued)  could  amend  or  supplement 
its  existing  contracts  up  to  April  1,  1949,  in  Florida, 
and  elsewhere  up  to  May  2,  1949,  but  not  thereafter. 

f )  Respondent  admits  on  pages  45  and  46  of  its  brief  that 
supplementation  of  existing  contracts  is  now  prohib¬ 
ited  by  Section  154.85,  and  that  prior  to  Order  No.  144 
it  was  not  prohibited,  i.e.,  an  administrative  interpre¬ 
tation  by  Respondent  has  been  changed  by  said  Order. 
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(See  discussion  of  this  on  pages  14  and  15  of  Peti¬ 
tioner^  reply  brief.) 

g)  Respondent  admits  on  page  53  of  its  brief  that  all 
percentage  contracts  are  prohibited  in  the  future. 
Generally  its  brief  admits  that  in  the  past  such  con¬ 
tracts  have  been  permitted.  See  pages  8  to  16  of  Peti¬ 
tioner’s  reply  brief. 

h)  Counsel  for  the  staff  of  the  Commission  in  argument 
before  the  Commission  referred,  with  respect  to  the 
effect  of  Rule  154.38(d),  to  adjustment  or  escalator 
provisions  as  follows : 

“  *  #  *  these  escalator  provisions  (are  provisions) 
which  the  Commission  does  not  in  the  future  recog¬ 
nize  and  will  not  in  the  future  recognize  under  these 
rules”  (App.  198).  (Parenthetical  insertion  ours) 

i)  The  same  staff  counsel  stated  that  there  were  a  total 
of  59  schedules  providing  for  percentage  or  sharing 
arrangements  on  file  with  Respondent  and  that  53  of 
these  belonged  to  United  Gas  Pipe  Line  Company 
(App.  205). 

j)  The  same  counsel  for  the  Commission  staff,  we  sub¬ 
mit,  admitted  in  effect  as  shown  on  pages  202,  203  and 
204  of  the  Appendix  that  said  staff  desired  to  kill  or 
render  ineffectual  percentage  contracts.  It  is  stated 
“if  they  cannot  be  done  under  present  arrangements 
(percentage  contracts)  they  should  he  rectified  so  they 
can  he  stated  in  dollars  and  cents,  *  *  *  ”  (Paren¬ 
thetical  insertion  and  emphasis  ours). 


6. 

On  page  5  of  the  opinion  the  statement  is  made : 

“We  have  before  us  a  rule  directed  to  all  companies 
similarly  situated,  and  we  have  the  Commission’s  bind¬ 
ing  assurance  that  the  regulations  will  operate  only 
prospectively.” 
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We  assume  that  this  statement  is  based  on  the  statement 
appearing  on  pages  5  and  49  of  Respondent’s  brief,  as  fol¬ 
lows: 

“the  Commission  interprets  its  Order  No.  144  as  not 
authorizing  the  making  of  any  change  in  an  effective 
rate,  charge  or  contract  provision,  without  compliance 
with  the  Natural  Gas  Act,  as  amended.” 

As  we  see  it,  there  is  quite  a  difference  between  the  con¬ 
clusion  drawn  by  the  Court  as  above  stated  and  the  state¬ 
ment  actually  made  by  Respondent. 

Certainly  Respondent’s  statement  is  very  ambiguous,  and 
Respondent  may  well  take  the  position  that  changes  in  an 
effective  charge  or  contract  provision  can  be  accomplished 
by  so-called  rule  making  proceedings. 

It  is  submitted  that  the  above  statement  by  Respondent 
is  in  direct  conflict  with  the  admissions  made  by  Respon¬ 
dent  as  hereinbelow  pointed  out: 

1.  That  existing  percentage  contracts  can  not  be  amended 
or  supplemented.  Petitioner  has  contended  in  its  peti¬ 
tion  for  review  and  its  brief,  and  Respondent  has  not 
denied,  that  without  amendment  or  supplementation, 
percentage  contracts  become  unworkable. 

2.  That  future  percentage  contracts  are  absolutely  pro¬ 
hibited. 

3.  That  tax  clause  contracts  existing  or  future  are  pro¬ 
hibited.  Respondent  contends  that  tax  clause  contracts 
have  long  been  prohibited  by  the  old  rules  of  Respon¬ 
dent,  and  by  the  Natural  Gas  Act  itself,  but  as  is 
pointed  out  on  pages  17  to  19  of  Petitioner’s  reply 
brief,  tax  adjustment  clauses  in  existing  contracts  have 
not  been  found  to  be  unjust,  unreasonable,  unduly  dis¬ 
criminatory  or  preferential  under  Section  5(a)  of  the 
Natural  Gas  Act.  Therefore,  Petitioner  submits  that 
Section  154.38(d)  (App.  241)  of  the  new  rules  does 
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prohibit  existing  tax  clause  contracts,  and  that  this 
prohibition  did  not  lawfully  exist  under  the  old  rules 
or  under  the  Natural  Gas  Act  as  claimed  by  Respon¬ 
dent. 

The  requirements  of  Section  154.38(d)  are  mandatory  ex¬ 
cept  as  permitted  in  Sections  154.52  (App.  243)  and  154.82 
(App.  249)  of  the  new  rules.  A  simple  reading  of  Section 
154.52  shows  that  it  does  not  apply  to  percentage  or  tax 
clause  contracts. 

Section  154.82  specifically  is  limited  to  existing  contracts. 

The  last  paragraph  of  Section  154.85  (App.  251)  freezes 
all  existing  contracts,  and  when  it  becomes  necessary  to 
amend  or  modify  any  of  same,  the  drastic  requirements  of 
Section  154.38(d)  become  operative. 

But,  even  if,  (which  we  deny)  the  regulations  operated 
only  prospectively  that  would  be  immaterial  because  Re¬ 
spondent  would  have  laid  down  the  rules  by  which  Petition¬ 
er  ’s  future  actions  would  be  prohibited  or  restricted,  just 
as  was  done  in  the  case  of  Columbia  Broadcasting  System, 
supra,  discussion  of  which  will  be  found  on  pages  21,  22  and 
24  of  Petitioner’s  reply  brief. 

7. 

Petitioner  shows  that  the  opinion  of  this  Court  is  in  error 
in  not  in  any  way  passing  upon  the  nine  points  upon  which 
Petitioner  relies  which  are  specifically  set  forth  in  para¬ 
graph  XVI  of  the  petition  for  review  as  required  by  Rule 
38(a)  of  this  Court  and  which  are  again  set  forth  in  Pe¬ 
titioner’s  original  brief  on  pages  8  to  13  thereof. 

8. 

Petitioner  shows  that  the  said  opinion  is  in  error  in  not 
granting  to  Petitioner  each  and  every  relief  prayed  for  in 
said  petition  for  review,  and  which  is  specifically  incor¬ 
porated  in  this  petition  for  rehearing  with  the  same  effect 
as  if  herein  set  forth  in  full 
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Wherefore,  Petitioner  prays  that  the  opinion  herein  is¬ 
sued  on  April  5, 1950,  and  the  Judgment  and  Decree  issued 
pursuant  thereto  on  said  date  dismissing  Petitioner’s  peti¬ 
tion  for  review  herein  be  set  aside  and  that  a  rehearing  be 
granted  herein  and  after  due  proceedings  had  that  this 
Court  order  that  Order  No.  144  of  Respondent  and  the 
rules  and  regulations  issued  thereunder  be  vacated  and  set 
aside  and  declared  null  and  void  ab  initio,  and  in  the  alter¬ 
native  only,  that  this  cause  be  remanded  for  a  hearing  ac¬ 
cording  to  law. 

Petitioner  further  prays  for  all  orders  necessary  and  for 
full,  general  and  equitable  relief  in  the  premises. 

Respectfully  submitted, 


C.  Huffman  Lewis 
1525  Slattery  Building 
Shreveport,  Louisiana 

Geo.  D.  Fiser 
United  Gas  Building 
Shreveport,  Louisiana 

W.  Scott  Wilkinson 
1525  Slattery  Building 
Shreveport,  Louisiana 
Counsel  for  United  Gas  Pipe  Line 
Company ,  Petitioner 


April  14, 1950 
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Certificate  and  Proof  of  Service. 

I,  C.  Huffman  Lewis,  counsel  for  Petitioner  in  the  above- 
entitled  and  numbered  cause,  and  a  member  of  the  bar  of 
this  Court  in  good  standing,  do  hereby  certify  that  the  fore¬ 
going  Petition  for  Rehearing  is  presented  in  good  faith 
and  not  for  delay.  I  do  further  certify  that  I  have  this  day, 
prior  to  the  filing  of  same  in  this  Court,  served  a  printed 
copy  of  the  said  Petition  for  Rehearing  in  said  cause  on 
Mr.  Bradford  Ross,  and  Mr.  William  S.  Tarver,  Counsel 
for  Respondent  (Address :  c/o  Federal  Power  Commission, 
Hurley- Wright  Building,  Washington  25,  D.  C.),  by  mail¬ 
ing  same  to  each  of  them,  via  United  States  Mail,  properly 
addressed,  postage  prepaid. 

Dated  at  Shreveport,  Louisiana,  this  /Hi  k  day  of  April, 
1950. 


C.  Huffman  Lewis, 

Address : 

1525  Slattery  Building, 
Shreveport,  Louisiana, 
Counsel  for  Petitioner. 


